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(A. x.) How it ſhall be raifed, 


(A. 1.) Upon what Eſtate. 


N conveyances to an uſe, a man may direct or model the uſe 

as he pleaſes, and the f. 27 H. 8. 10. executes the poſſeſſion to 
the uſe; and therefore, he may annex powers to eſtates, which 
cannot be annexed to them by a conveyance at the common law. 
Co. L. 237. a. Mo. 610. 

And therefore, to the limitation of an uſe for life, he may an- 
nex a power to make leaſes for 21, 99, or more years, or for one, 
two, or more lives. 

Or, to make a jointure for a wife. Mo. 381. 2 Lev. 58. 

Or, to grant annuities, raiſe portions, &. Mo. 381. 

Or, to make a jointure, and alſo a leaſe to commence after his 
death, for portions, &c. Hard. 413. 

So he may annex a power of revocation of all uſes limited, to 
make a limitation of new uſes, and this will not be repugnant. 
Co. L. 237. a. R. Mo. 610. Vide Uſes, (L. 2, Kc.) 

So a power may be annexed to an eſtate by another deed, 
executed at the ſame time, though it be not in the fame conveyance 
by which the eſtate is conveyed. 1 Vent. 279. 

So a man may give a power or authority by will, which is a 
naked authority, not annexed to an eſtate; as, if he deviſes to 
A. for life and afterwards that it ſball be at his diſpoſal to any of his 
children then living; he has but an eſtate for life, with a naked 
power to diſpoſe, in the manner directed by the will. R. 1 Sal. 240. 
3 Sal. 276. | 

So he may give a power to a ſtranger, which is a naked collate- 
ral power not annexed to an eſtate. Per Hale, Hard. 415. 

Or, a power in groſs, which takes effect after his eſtate deter- 
mined. Hard. 415. 

If a power be to A. or his aſſigns to make leaſes, r. the power 
runswith the eſtate to the aſſignee in deed, or in law. & 1 Vent. 340. 


2 Jon. 110. Vide poſt, E.) 
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So in all cafes a power coupled with an intereſt may be aſſigned; 
as a power to a leffor and his aſſigns to cut down treees. 
R. 2 Mod. 317. 

But a man cannot annex a power of revocation to a feoffment, 
or grant; for that will be void. Cz. L. 237. a. Mo. bio. Vide 
Uſes, (L. 2, &c.) 

So, if a man, ſeiſed in fee, covenant to ſtand ſeiſed to the uſe 
of himſelf ſor life, with power to make leaſes, remainder to ano- 
ther in fee, the p -er is not well raiſed. Ca. Ch. 161. If the 
conſideration of the covenant does not extend to the power to make 
leaſes. R. Mo. 145. 1 Co. 175. K. Ray. 248. 

So upon ſuch covenant he cannot reſerve a power to make 
leaſes, jointures, or for preferment of younger children, &c. 
Mo. 381. 383. 


(A. 2.) By what Words. 


Words, which ſhew the intent of the party, are ſufficient to 
create a power; as if a power be to demiſe or leaſe, though th: 
intent is, that he declare the uſes of the firit ſettlement for life, or 
years: for the leaſe does not take effect by demiſe, but by decla- 
ration of the uſes. Mo. 611. h 

[If a man having an annuity in fee (iſſuing out of the four and 
half per cent. duty at Barbadces ) directs his executors to intail on 
his daughter and her iſſue, all his eſtate and effects; this, though 
it paſſes no intereſt to them, and though they take nothing as 
executors, yet it gives them power to convey. Earl of Stafford v. 
Bulkley, H. 1750. 2 Vezey, 170.] 

So if aman expreſſes the power only by implication, it is well; as, 
provided that he ſhall not have power to alien, &c.otherwiſethan to make 
a jointure, and leaſes for 21 years ; it is a good power to make a 
jointure, and leaſes. 1 Leo. 148. 

So if a deviſe be to A. fer life, to ſet, let, and make eſtates out of 
it os I might, and afterwards to his daughter in tail; A. has a 
power to make leaſes, it being the cuſtom of the country where 
the land lies, to let for lives or years. R. 2 Rel. 261. J. 35. 

But if lands are ſettled (by act of parliament) with a clauſe to 
reſtrain alienations, except for the jointures of wives for term of 
life, &c. a power for ſuch jointreſs to leaſe her jointure lands for 
three lives, or years detcrminable on three lives, cannot be implied, 
though it is the uſual way of leaſing in thar country. Noe v. 
Grantham, M. 2 G. 3. 3 B. M. 1259.] 

But a power being executory, may be reſtrained or enlarged by 
a ſubſequent deed; as if a power be general, to revoke; by a 
covenant afterwards, that he will not revoke without the conſent 
of B., the power is reſtrained. R. Jon. 411. 

So if the conſideration, upon which the power was founded, 
does not extend to the perſon, ro whom the leaſe is made, the 
leaſe ſhoil be void; as if a man covenant, in conſideration of na- 
tural aſſection, to ſtand ſeiſed to the uſe of himſelf for life, &c. 
with power to make leaſes, Sc. a leaſe to a ſtranger is void; for 
he is not within the conſideration. 2 Rel. 260. J. 30. Vide 
Covenent, G. 5. ; | 
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So if a power, at its creation, be to make leaſes to a perſon, to 
whom the conſideration does not extend, it will be void, though 
the leaſe be executed to a perſon within the conlideration. 2 Rel. 
260. J. 35» 


(B) How it ſhall be expounded, 


(B. 1.) To make Leaſes in Poſſeſſion or Reverſion. 


A Power ſhall be expounded ſtrictly. 1 B/. Rep. 283. In the 

conſtruction of powers originally equitable, the courts of law 
ought to follow equity' but if they are originally legal, the courts 
of equity ought to follow the law. 1 Bl. Rep. 283. Cowp. 266, 
Doug. 293. (280.)* 

And therefore if a man has power to make leaſes generally, 

this extends to make leaſes in poſſeſſion only, and not in reverſion. 
R. 2 Rol. 261. J. 5. 2 Cre. 318. Tel. 222. R. Ray. 248. R. 
A. 9 V. g. in B. R. inter Winter and Loveday. (1 Ld. Ray. 267. 
2 Sal. 537.) 1 Lev. 168. K. 6 Co. 33. a. Mo. 199. Semb. 1 
Leo. 35. 3 Leo. 131. 
Nor a leaſe to commence in futuro. R. Ray. 248. Semb. 
1 Lev. 35. K. Tel. 222. 2 Cro. 318. Mz. 494. A leaſe to 
commence from the day of the date is good under a power to grant 
leaſes in pofſeſhon only, and not in reverſion. Cowp. 714. 
Doug. 5 3. n.* 

So it the power be to make leaſes for two or three lives, he 
cannot make a leaſe to one not i ee; as to the fon of B. not 
born, &c. Per M indb. Ray. 163. 

So if the power be to make leaſes in poſſeſſion, he cannot 
maks a leaſe of land in reverſion, though it be to commence 7 
preſenti. R. 1 Sid. 101. Ca. Ch. 18. 

But though a ſubſiſting leate cannot be proved to have been 
ſurrendered, yet if the new leaſe has been uniformly acted under, 
a ſurrender of the firſt ſhall be preſumed, and the ſecond be con- 
fidered as a leaſe in poſſeſſion. Ambler, 748.“ 

Where tenant for life has a power to grant leaſes © in poſſeſſion, 
but not by way of reverſion or future intereſt,” a leafe per verba de 
preſenti is not contrary to the power, though the eſtate at the time 
of making the leaſe was held by tenants at will, or from year 
to year, it, at the time, they received directions from the grantor 
of the leaſe to pay their rent to the leſſce. Doug. 565—575- 


(544—554-)* 
So if part of the leaſe be in reverſion, the whole leaſe ſhall be 


void. 3 Sal. 276. | | 

So if the power be to make leaſes in poſſeſſion, or in reverſion, 
he cannot make a leaſe in poſſeſſion, and another !2aſe of the ſame 
land in reverſion ; but his power to leaſe in reverſion extends only 
to make leaſes of the land, which was not then in poſſeſſion. 
Per Holt, M. 9 V. 3. inter Winter and Loveday, (1 Ld. Ray. 269. 
2 Sal. 537.) 

So a power to make leaſes in reverſion does not warrant a 


leaſe to commence at a future day, but only a leaſe to 
B 2 commence 


N. 


commence at the end of an eſtate then in eſe, Per Holt, M. g 
W. 3. (1 Ld. Ray. 269. 2 Sal. 5 37.) 

So a power to make a leaſe for three lives or 30 years in 
poſſeſſion, or for two lives or 30 years in reverſion, warrants 
only a concurrent leaſe for two lives; for a leaſe for lives cannot 
commence at a future day. Per Helt, M. 9 W. 3. inter Winter and 
Loveday. (1 Ld. Ray. 269. 2 Sal. 537.) 

But if a power be annexed to the eſtate of him in reverſion, 
to make leaſes generally, he may make a leaſe in præſenti of 
the reverſion. R. 1 Lev. 168. 

Though the power be to make leaſes in poſſeſſion. Dub. Ca. 
Ch. 18. Acc. per Keeling, but 2 J. cont. 1 Lev. 168. and it was 
admitted cont. 1 Sid. 260, 261. 

So if a fine be to the conuſee for 15 years, afterwards to B. 
for life, c. with power to leaſe for three lives, or 21 years in 
poſſeſſion; he may make a leaſe during the 15 years, of land 
in leaſe at the time of the finz, when. ſuch leaſe expires. Per 
Coke, 2 Rol. 260. J. 50. 2 Cro. 347. 2 Bul. 216. 1 Rol. 12. 

So if huſband and wife leaſe purſuant to the /. 32 H. 8. and 
then, by act of parliament, the eſtate is ſettled to the huſband for 
life, with power to leaſe for three lives or 21 years; he may make 
leaſes of the reverſion during the firſt leaſe by huſband and wife. 
2 Rol. 261. JI. 15. Semb. 1 Leo. 36. Per. 2 J. Monſon cont, 
Dy. 357. a. N . 

So if a power be to make leaſes in reverſion for three lives, Sc. 
he may leaſe for three lives, when there is another life in eſe, 
though the power does not ſay, to make leaſes of the reverſion ; 
for there is no prejudice. R. 2 Rol. 261. J. 30. 

So he may make a leaſe for years determinable upon three lives, 
to commence after the end of the former leaſe in . R. 8 Co. 70. 

[The intent of the parties who gave the powers, ought to go- . 
vern every conſtruction of them. Taylor v. Horde, H. 30 G. 2. 
1 B. M. 60.) 

The plan of the power to make leaſes, is for the mutual ad- 
vantage of poſſeſſor and ſucceſſor. id.] 

[If a man deviſe lands to truſtees for payment of debts, then in 
truſt for A. for life, then to his firſt and other ſons, then to B. 
for life, then to his firſt and other ſons, then to C., &'c. in like 
manner remainder to his own right heirs, with a power to truſtees 
to raiſe money for debts, by letting leaſes for 31 years, in poſſeſ- 
lion and reverſion, and after debts paid, whoever ſhould be ſeiſed 
might make 31 years leaſe. B. dies in deviſor's life, who makes 
codicil, declaring his will ſhould remain, in all but the particulars 
expreſſed; and gives part of his lands to A. for life, with remaind- 
ers over, with ſuch powers as by his will deviſed ; and gives other 
lands to D. (the ton of B.) {or life, then to his firſt and other 
fons, then to his daughters, then to 4. (who is deviſor's brother) 
for life, then to his firſt and other ſons, remainder 20 ſuch 
perſons and with ſuch poavers, as his other eftale deviſed to him is ap- 
pointed to go. D. has 2 power to grant 31 years leaſes. On _ 
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from Ireland. Fefter v. Graham, ( Ld. Angleſey's caſe} H. 7 G. 2. 
Str, 962.] 


(B. 2.) Of Lands uſually demiſed. 


So if a power be to make leaſes of lands uſually demiſed, . Fares, 


he cannot leaſe land only once demifed. 2 Rel. 262. J. 2.(B 
R. Vau. 33. + 

Though it was demiſed from year to year, for ſo many years, or 
for three lives; for it was but one ſingle contract. R. 2 Rol. 262. 
43. 
if a power be, to leaſe all, or any of the premiſes, which at any 
time heretofore have been uſually letten, reſerving the rents now 
paid, or more ; a demiſe of lands, not leaſed within twenty 
years, is not within the power, though demiſed. Temp. Eliz. 
R. Vau. 33. 

If a power be to leaſe, rendering the antient rent, he cannot 
leaſe lands, never demiſed; for no antient rent can be reſerved, 
R. Mo. 198. Per Vau. 35. K. 2 Mad. Ca. 250. 381. 

But he may leaſe lands demiſed two or three times. R. 
2 Rol. 261. J. 5o. Yau. 33. 

* Land ſettled in a family ſettlement for a term determinable on 
lives, ſhall ſo far be eſteemed lands uſually letten or demiſed. 1 Bl. 
Rep. 446.* 

*Under a power * to leaſe all mans, meſſuages, lands, &c. ſo as 
there be reierved as much rent as is now paid for the ſame,” ſuch 
parts of the eſtates enumerated in the power, as have never been 
demiſed, may be let. Deng. 565—569—(544—548.)* 

*But in a family ſettlement of an eſtate conſiſting of ſome 
ground always occupied with the family ſeat, and of lands iet to 
tenants on rents reſerved, the qualification annexed to the power 
of leaſing, © that the ancient rent mult be reſerved,” excludes the 
manſion-houſe and lands about it never let. Id. 574. (553.)* 

[Settlement of lands to the uſe of huſband for life, then to the 
wite for life, proviſo, that they, during their joint lives, and the 
ſurvivor in poſſeſhon, may make leaſes of premiſes, at the yearly 
rents the ſame are now let at, The wife marries ſecond huſband, 
and they demiſe the capital manſion-houſe and demeſne lands, 
never before leaſed. R. per B. R. that this is a void leaſe; and 
dubitatur, whether ſhe could leaſe on her ſecond marriage. Bagot 
v. Oughton, P. 10 G. Fert. 332.] 

So if a power be to make leaſes, ſo that he do not leaſe the 
demeſue lands of the manor, he cannot make leaſes of copyholds; 
for they are part of the demeſnes. Per 3 F. inter Winter and 
Loveday ; Rookby cont. for it ſeemed to him, that the exception ex- 
tends only to lands in his own occupation. Sal. 537. (1 Ld. 
Ray. 269.) 

But a leaſe may be of the rents or ſervices of a manor ; for they 
are not part of the demeſnes. Per Hell, inter Winter and Loveday. 


(1 Ld, Ray. 270. Sal. 538.) 
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(B. 3) Where the antient Rent is reſerved. 


So if a power be to make leaſes, ſo that the antient rent be re- 
ſerved, if he does not reſerve the antient rent, the leaſe will be 
void. Vide paſt, (C. 6.) 

And therefore if he, not having counterparts of the antient 
leaſes, leaſed all his lands antiently demiſed, rendering the antient 
rents, without mentioning what lands, and what rents, in parti- 
cular; it will be void. Per Cowper and Trevor, Holt cont. 


* 24 Part of 2 Ver. 534 544. EA. Ca. 14, 15." 
2 1d. oa. 


But if a power be to Icaſe the premiſes, or any part of them, 
{o that ſuch rent or more be reſcrved, as was paid within two 
years before; he may leaſe lands not demiſed amuinuo, reſerving 
ſuch rent as he pleaſes ; for the intent appears, that all may be 
demiſed. R. 2 Rel. 262. J. 10. 

So if a power be to leaſe the premiſes, (which conſiſt of land, 
a rectory, c.) or any part of them, reſerving ſo much per acre; 
he may demiſe the rectory, though there cannot be a reſervation 
of ſuch a ſum per acre. R. 1 Vent. 294. | 2 Lev. 150. 

If a power be to demiſe, rendering 125. per ann.; a leaſe ren- 
dering /o much as ought to be paid by the power, without ſaying how 
much, will be good. R. 2 Ver. 533. 

If a power be to make leaſes, rendering ſuch rent as he pleaſes ; 
a leaſe without rent will be good. R. Sin. 427, 8. 

If a leaſe by tenant for life reſerves the rent to him and his 
heirs, it will be good. NR. 8 Co. 70. 6. 

If a leaſe be of ſuch land inter aliu, referving the ancient rent pro- 
inde, the word proinde ſliall be reſerred to the land mentioned. 
R. 1 Vent. 340. 

[The ſucceſſor muſt not be prejudiced i in point of remedy, or 
any circumſtance of full enjoyment. Taylor v. Horde, H. 30 G. 2. 
1 B. M. 60.] 

If the ancient rent is to be reſery al, it muſt be with all bene- 
ficial circumſtances; and ſpecificaliy, that remainder- man be put to 
no ditkculty in avowiag ; other wiſe void againſt him, though good 

againſt owner of the inheritance, Lid. 
The leaſe intended by every power of leaſing, is the uſual h 


bandry teaſe, reſerving a rack-rent. Bid. 


(B. 4.) For Lives, or Years. 


If the power be to make leaſes for three lives, or 21 years, he 
cannot make a leaſe for 99 years, if three lives ſo long live; for 
the power ſhall be taken ſtrictly, R. 8 C3. 750.6. 2 Rol. 260. J. 40. 

But a power to make leates, not exceeding three lives or 21 
years, warrants a leafe for years, if three lives ſo long live; for 
that does not exceed three lives. R. 8 Co. 70. 5. 2 Rel. 260. 
4. 45. 

So a powe rto make lcaſes for three lives, or 21 years, or for 
ary term upon vne, two, or three lives. R. 3 Mod. 269. 

So a power to make teaſes for three lives, or for 30 years, or 

for 
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for any number of years determinable upon three lives, warrants 
a leaſe for 30 years abſolute; for the repetition of the words 
[or for] makes diſtinct clauſes. Per 3 J. Rookby cont. Winter and 
Loveday, Sal. 537 (1 Ld. Ray. 269.) . 

If a power be to make leaſes, rendering the rent now paid, or 
more, tor 21 years, or for years determinable upon one, two, or 
three lives in poſſeſſion, /o long as the lefſees duly pay the rents and 
perform the conditions ; that clauſe is a limitation, which determines 
the leaſe, if the rent, &c. be not paid, though there be no demand 
of the rent. R, Yau. 32. 

[if tenant for life in poſſeſſion, has a power to limit lands to his 
wiſe for life, he cannot make a leaſe of them for 99 years, deter- 
minable on her death. Rattle v. Popham, M. 8 G. 2. Str. 992.] 


(C.) How it ſhall be executed. 
(C. 1.) What ſhall be a good Execution. 


] F a power be to a woman to make leaſes, and ſhe takes huſband, 


a leaſe by the huſband and wife, is well executed. X. 1 Sid. 10 . zin in be 
R. cont. Ca. Ch. 18. R. Acc. 1 Rol. 329. J. 35. Acc. where it is execution 


a naked power. 3 Sal. 276. 
So if an uſe be to A. for life, and afterwards to B. his fon, in 


tail, with a power for A. to charge the land with 2000/. for por- Ci, . 
tions; if A. and B. by deed charge, &c. it will be good. RB, $4) 


1 Lev. 150. 
So if a man, who has a power, does all required by his power, 


and more, it will be good for ſo much as was within his power; as Or more be 
if a tenant for life, who has a power to make a jointure, covenants one ua 


to ſtand ſeiſed to the uſe of him and his wife for their lives, and 
then to the iſſue of their bodies; it is a good execution of the 
power to make a jointure. R. 2 Lev. 60. Dub. 1 Leo. 148. 

80 where A. having a power to limit an eſtate to the uſe of 
ſuch child or children of the faid A. and for ſuch <:tate or eſtates as 
ſhe ſhould direct, limit, &c. and having two daughters, as to one 
moiety of the ſaid eſtate, appointed it to the uſe of her eldeſt 
daughter B. for life, with remainder to firſt and other ſons of B. 
in tail male, &c.; remainder to her younger daughter C. ſor life; 
remainder to firſt and other ſons of C. r.; and vice verſa as to 
the other moiety. This appointment, though an exceſs of A.'s 
power with reſpect to the limitation to her grand-children, was 
held good as to the limitation to her daughters for life. 
Coup. 65 1. 657.* 

80 where by marriage articles the huſband had power of ap- 
pointment to any one or more children of the marriage, and by 
deed of appointment in which his eldeſt ſon joined, he appointed 
part of his eſtate to his eldeſt fon and his iſue, and it was held 
good, for he might have appointed abſolutely to his eldeſt ſon, 
and the latter, on its being fo appointed, might have immediately 
afterwards ſettled it in that manner. Ambler, 289, * 


B 4 But 


the power 
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But where the ſon does not join, an appointment to him ſor 
life, remainder to Eis ſons in tail, under a power of appointing 
among children, is not a good execution of the power. Vide 
Robinſon v. Hardcaſile. 2 Brown, 22. 344. Vide S. C. 2 Term 
Rep. 241. 380. 781. Pitt v. Jackſon, 2 Brown, 51.* 

[If a man has power to appoint lands to his wife for her natural 
life, and he by deed grants them to truſtees, for the uſe of his 
wife for life, and then to the uſe of the heirs of her body, the 
deed is void to raiſe any uſe, but it ſhall enure as an appointment. 
Peters v. Morehead, M. 4 G. 2. Fort. 339.] | 

If a man, having power to make leaſes for ten years, leaſes for 
twenty years, it will be good in equity for ten years. R. Ca- 
Ch. 23. Semb. cont. per Raymond, Ch. F. 

*So where tenant for life had power to let leaſes for 21 years in 
poſſeſſion, and he made a leaſe for 26 years without referring to 
the power; it was held that the firſt leaſe ſhould be preſumed to 
have been ſurrendered, and the remainder-man ſhould be bound 
for 21 years of the new leaſe. Ambler, 740, * 

(0: 3.) So if a man purſues all the requiſites within his power, though 
> mu de he does it by more deeds than are neceſſary, it will be good; as, 
ne by moe. A 
cecus. if a man has a power to charge land with 2000. by his deed, for 
portions, Oc. it he makes the charge by leaſe and rcleaſe, it will 
be good, though the power ſays, by deed, and it be executed by 

two deeds. R. 1 Lev. 150. Hard. 395. 
* A power to make proviſion for younger children by deed, may 

be executed by will. Amd. 64.* 

If done by deed, to declare the uſes of a fine, and a fine pur- 
ſuant. R. 1 Vent. 279. Roy. 239. 2 Lev. 149. 

* But where a wife under a marriage agreement had power to 
difpoſe of her eſtate by deed or will aſter her deceaſe, and the 
huſband coven:nted to confirm it; afterwards the wife, by /eaſe 
and releaſe, reciting the articles, conveyed her eſtate to truſtees 
aſter her death to the uſe of her natural ſon for life, with re- 
mainder over. Afterwards the liuſband and wife levied a fine of 
the premiſes, and declared the uſes different from thoſe of the 
releaſe;z it was held that the leaſe and releaſe were not good to 
paſs the eſtate either as a conveyance cr as an execution of a 
power, and that the eſtate paſſed by the fine. Ambler, 467, 468. 
But it is ſaid, this was decided on the principle that there was no 
meritorious conſideration, Id. 474.* 

* For, in favour ot a perſon having a meritorious conſideration, 
it was afterwards determined, that where a woman by marriage 

| articles re ſerved to herſelf a power of diſpoſing of her preſent or 
if any future citate real or perſonal by deed or will, and the deviſed 
9 an eſtate wich was in truſtees, this was held a good execution 
5 of the power. Ambler, 468. * 
| * So where the /egal eſtate was in the wife, ſuch a power was 
held to be well executed by deviſe. Id. 565.* 
So the execution of a power may be without deed, where that 
ö is not expreſsly required; for the intereſt ariſes out of che eſtate. 
| R. Sal. 467. 
[It 
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TIF a man has a power to appoint to a wife for her life, for or 
in the name or in lieu of jointure, all or any part of lands, it is 
not neceſſary it ſhould be executed all at once. Zauch v. Woolfton, 
P. 1 G. 3. 2B. M. 1136.) 1 Bl. Rep. 281. 

[If previous to his marriage, he by indenture doth according 
to the power to him given, and by virtue thereof, and of all and 
every other power, appoint to truſtees part of the lands to the 
uſe of his wife for life, for and in the name and in lieu of jointure, 
and there is a proviſo, that if the does not on three months re- 
queſt releaſe her dower, this to be void ; which proviſo he releaſes, 
he may appoint other part of the lands as augmentation of join- 
ture. Bid.) 

* A power to raiſe portions, may be executed at ſeveral times, 
provided the firſt execution be not meant as a complete execution z 
and the party, in the whole execution, do not tranſgreſs the li- 
mits of the power. 2 Term Rep. 721.“ 

So if a man executes a power by deed, without taking notice 


of his power, it will be good, where the deed has no operation, © 


(C. 4.) 
r it be exe - 
med with- 


if it be not in execution of his power; as if a man ſettles two mentioning 
parts of his land, and afterwards makes a feoffment of the third his power, 


part held in capite, to the uſe of ſuch perſon, Sc. as he ſhall ap- 
point by his will, and afterwards deviſes that third part, without 
reference to the feoffment; it will be a good declaration of the 
uſes of the feoffment, for otherwiſe, the deviſe will be void, 
two parts being ſettled before. R. 6 Co. 18. a. 

So if a man has a power to charge lands with the payment of 
2000/. and he, being tenant for life, with his ſon tenant in tail, 
by leaſe and releaſe, without reference t the power, conveys 
the land for raiſing of the money, it will by good. R. 1 Lev.151. 
cont. per Bridgman, afterwards in Chancery. 2 Leo. 152. in Marg. 

So if the deed has not a full operation, except where it is in 
execution of his power; as if tenant for life makes a leaſe, 
without taking notice of his power, it ſhall be an execution of his 
power to make leaſes; for otherwiſe the leaſe will not have an 
effectual continuance. R. 1 Vent. 228. Vid. Ambler, 740. 

If a deviſee for life has power to ſell the reverſion, and he ſells 
by bargain and ſale inrolled, without taking notice of the power; 
it ſhall be an execution of the power; for otherwiſe, nothing 
would paſs but his eſtate for life. R. 1 Rel. 3 29. J. 45. Fon. 327. 

* But where a teſtator having a power over 3o0o/. originally 
the property of his wife, gave ſeveral legacies; and then, after the 
deceaſe of his wife, gave the reſidue over, and his eſtate was not 
ſufficient to pay the legacies ; yet it was held that the will was no 
execution of the power, the ſame not being referred to, and there 
not being any thing by which an intention appeared in the teſ- 
tator to execute it. 2 Brown. 297. 

So if a man, who has a power, does not obſerve all circum- 


(C. 5) 


ſtances required by law, for making ſuch eſtate, yet it may be Ifit be exe» 
a good execution of his power; for the eſtate made by virtue of _ =—_ 
the power, ariſes out of the firſt eſtate upon which the power ;anromeune, 
was created; as if tenant for life, with power to make a join- tho'not pur- 


ture, 
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fuant to the ture, covenant to ſtand ſeiſed to the uſe of his wife, it will be a 
— the good jointure. Ray. 239. 

If tenant for life, who has a power to make leaſes for lives, 
makes a leaſe for life without livery, it is good, and better than 
if there was livery. Per Hale, 1 Vent. 281. 2 Leu. 149. 

So it is good, if there be alſo livery. 1 Vent. 281. 2 Lev. 149. 

[A power to make leaſes for years determinable on lives, may 
be executed by a covenant to ſtand ſeiſed. Right v. Thomas, 
AH. 4 G. 3. 3B. M. 1441.) 

If a man has a power to make an eſtate to his children, and he 
grants a rent-charge to them, by his will, out of the ſame eſtate, 
it will be good. R. 3 Ca. Ch. 69. 

If he has power to make it by writing, ſigned before two wit- 
neſſes, and he grants a rent by his will, executed before two 
witneſſes; though it be not a good execution of the will, for want 
of three witneſſes, within the ſt. 29 Car. 2. yet it ſhall take ef- 
ect as an execution of the power. K. 2 Ca. Ch. 69. 

If an executor, who has only power to ſell, makes a feoffment, 

; it will be a good execution of the power 1 Re/. 330. J. 1. 

If a wife has power to diſpoſe by writing under hand and 
feal ; by writing in nature of a will, ſigned and ſealed, will be 
good. R. Cro. Car. 376. 

80 if it be by writing under hand and ſeal, delivered in the 
preſence of three witneſſes; by will ſigned, ſealed and publiſhed 
before three witneſſes, is ſuſſicient, though delivery is required by 
the power. Hob. 312. 1 Vent. 280. | 

* A power to appoint by deed executed in the preſence of two 
witneſſes is ill executed by a will; otherwiſe if the power be to 
appoint by any writing or infirumen:, or other general term. 
Coup. 260. * 

If a power to be executed by deed atteſted by three witneſſes 
be executed in conſideration of marriage, by deed atteſted by 4 
witneſſes only; this defect in the execution of the power, ſhall 
be ſupplied by a court of equits. 1 Brown, 363.“ 

A will under a power, not atteſted to paſs real eſtate, is a 
good execution of the power as to the perſonalty. Id. 147.* 

If a ſeme covert, having a power to diſpoſe of 3oo/, by will, 
figned aud fealed by her, make a teſtamentary paper, not ſealed, 
but on a ffamp ; this is equivalent to ſealing, and is a good exe- 
cution of the power. 2 Brown. 585.* 


(C. 6.) What not. 
But a power ought to be ſtrictly purſued ; and therefore, if 


all circumſtances are not obſerved, it will be a void execution of 
it; as if a power be to nſake leaſes, rendering the antient rent, 
a leaſe which docs not reſerve it, will be void; as if he leaſes 
two acres with other land, and reſerves the rent of the two acres 
for the whole. R. 2 Jon. 111. Vide ante, (B. 3.)—— £/tates, 
(G. 5.) | '£ 

{Where tle power is only to revcke, no new ulescan be 2 

Clare 


11 
clared under that power, though the party might have done it by 


a new conveyance, or by new grant or covenant on conſideration, 
in the ſame. Anon. P. 10 G. C. B. Str. 584.] 

[If A. ſurrenders copyhold to truſtees to the uſe of his wife for 
his life, then to pay the profits to his children equally, then to 
ſuch uſes as he ſhall appoint, and for want of appointment to B. 
and by his will gives all the reſt of his eſtate, real and perſonal, 
of what nature, Kind and quality whatſoever, to C. in bar of 
what he may claim by cuſtom or otherwiſe ; it is not a good exe- 
cution; for though he need not recite the power, he muſt men- 
tion the eſtate. Semb. ex parte Caſwall, T. 1744. 1 Atkyns, 559.] 

So if a power be to revoke under hand and ſeal, a revocation 
under ſeal only is not ſufficient. Pal. 112. 

[If A. deviſes the income and produce of 1000/7. South-ſea 
ſock to B. for life, with a power to diſpoſe of 4001. of it by 
writing before three witneſſes, and for want of appointment gives 
the 400/. to a charity, and B. makes his will, and after legacies 
gives the reſt and reſidue of his perſonal eſtate to, Sc. this is 
not a good execution of the power; and parol evidence ſhall not 
be allowed to prove that B. intended the 4oo/l. ſhould paſs. 
Molton v. Hutchinſon, 1739. 1 Atkyns, 558.] | 

[If a wife has a power by ſettlement before marriage to appoint 
money by her will in writing, or other writing under hand and 
ſeal, atteſted by two witneſſes, and dies, leaving a paper in her 
hand-writing, but not ſigned, ſealed, nor atteſted ; this is not a 
good execution. Roſs v. Euer, T. 1744 3 Athyns, 156.] 

So if a man has a power to charge 20001. upon land, and he, 
by leaſe and releaſe, conveys in fee, upon condition to be void, 
upon payment of 2000/7. and intereſt ; it ſhall be void for the 
whole: for he had not authority to raiſe more than 2000. and 
it ſhall not be good for part, and void for the reſidue at law; 
for the power is intire, and ſo ought to be the execution of it. 
R. 1 Lev. 151. Hard. 398. Cont. R. Sal. 538. 

[If A. in his ſon B.'s marriage-ſettlement covenants to ſtand 
ſeized, after other remainders, to the uſe of children of the mar- 
riage, in ſuch manner, for fuch eſtates in fee or tail, and upon 
ſuch conditions as B. ſhall appoint, and in default, c. over; 
and B. by will appoints to his eldeſt ſon C. and the heirs of his 
body for ever, and for want of ſuch iſſue, to the right heirs of 
B. this is a void appointment ; for he has not appointed the 
whole among the children of the marriage, giving only eſtate- 
tail to C. and the fee to his own right heirs, who might not be 
children of that marriage, and the contingent remainder to ſuch 
children is not defeated. Goodtitie v. Weal, H. 8 G. 3. 2 Will. 369.] 

If he has power to make a leaſe for 31 years for raiſing por- 
tions, and he makes a bargain and fale in fee, Semb. Hard. 413. 

But if a man, having a power of revocation, makes a mortgage in 
fee; it ſhall be a revocation for the mortgage only. 1 Ver. 141. 182. 

[Powers ſhall not be exceeded, nor their conditions evaded, 
but ſhall be ſtrictly purſued in form and in ſubſtance, and all acts 
done under a ſpecial authority, not agrecable to it, nor warranted 


by 
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by it, are void. Taylor v. Horde, H. 30 G. 2. 1 B. M. 60.] 
Vid. Doug. 565. (544.)—575. (553. 

[It is no leaſe, unleſs landlord and tenant are bound in mutual 
ſtipulations. Vid. 

[1t the leſſee never executed counterpart, nor entered, nor co- 
venanted to pay rent, nor conſented, nor accepted leaſe, nor was 
in poſſeſſion of it, he never was bound by it, and ſuch leate is no 
exccution of a power, eſpecially if there is no clauſe of re-entry. 
Ibid.) 

' [Every fraudulent, unfair prejudicial execution of a power in 
reſpect of thoſe in remainder is void. Bid.) 

(But it is good, though made in truſt for him who execut?s 
the power, provided the legal tenaut be bound in all requiſite 
covenants and conditions. 4bid.} 

* Under a power to a tenant for life to leaſe for years, reſerv- 
ing the uſual covenants, We. a leaſe made by him, containing a 
proviſo, that in caſe the premiſes were blown down or burned 
the leſſor ſhould rebuild, otherwiſe the rent ſhould ceaſe, is void; 
if the jury find that ſuch covenant is unuſual. 1 Term Rep. 705. 

*If one who has a power to jointure, execute it to the full 
extent; but it be agreed that the wife ſhall have only a part by 
the year, and that the reſt of the rents ſhall go to pay his debts, 
and then as he ſhall appoint ; this will be fraudulent againſt the 
remainder-man, except as to the part actually given to the wife. 
Ambler, 233.* 

# So if an eſtate be ſettled after the death of father and mother, 
on ſuch child, as the father, with the conſent of truſtees, ſhall 
appoint z and on default, then on the firſt, &c. ſons ; if the fa- 
ther by miſrepreſentation prevail on the truſtees to conſent to his 
appointing to his younger ton, the appointment will be ſet afide. 
Ambler, 272.“ | 

* So if a power in a marriage ſettlement be created to the huf- 
band, to appoint the ſettled eſtate among the children, in ſuch 
manner as he ſhall think proper, not exceeding eſtates tail ; and 
he appoint to 742 of the children, one acre for their liver and the 
life of the ſurvivor, then to fall into the reſidue, which he ap- 
points to his ſecond fon for life, with remainders over; this execu- 
tion is eluſory and bad. 1 Brown. 450.* 

* A power under a fcttlement to appoint to the children of the 
marriage is ſtrictly confined to thoſe children. 2 Wiſſ. 369.* 

* And a father, having a power to appoint portions to younger 
children to be raiſed at all events, cannot annex a condition to 
the appointment of any child's ſhare, 1 ig. 224. under a power 
of appointing a real eſtate to the uſe of ſuch child and children, 
&c. “ and in default of appointment, the eſtate to be ſettled, to 
the uſe of all and every the child and children,” an excluſive ap- 
pointment to one is good. 1 Term Rep. 432.* 

* So under a power of appointing real and perſonal eſtate, « to 
and among ſuch of the teſtator's relations as ſhall be living at the 
time of his death, in ſuch parts, ſhares, and proportions, &c.“ an 
exclubye 2ppcintment to one is good. Id. 435. n,* 
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(D) How it ſhall be deffroyed, 


Y 17 tenant for life, who has a power to make leaſes, jointure, &c. 7, tin, 
levies a fine, ſuffers a recovery, or makes a feoffment, by (L.1,&c. 64) 
which his eſtate is forfeited, his. power ſhall be extint. R. 

1 Vent. 226, c. 3 Sal. 276. 

So if tenant in tail, who has power to make a jointure, We, 
ſuffers a recovery, his power ſhall be extindt. X. 2 Lev. 60. 

So if he releaſes his power to the tenant of the freehold. 
R. 1 Co. 113. 4. 174. a. Vide Uſes, (L. 6.) 

So a power in groſs, not annexed to an eſtate fully, may be de- 
ſtroyed by fine, feoffment, &&'c. as if tenant for life has power to 
make a leaſe to commence after his death. Hard. 415. 

So by a releaſe with apt words. Hard. 416. 

* So a power ſhall not be executed, after the party for whoſe 
benefit it was created is dead. Thus where a power was given 
by marriage ſettlement to the huſband to raiſe 10,000/. for a ſingle 

ounger child when he ſhould think proper ; the child, a female, 
— 14 years old, he called on the truſtees to raiſe the portion 
immediately, and afterwards, the child being dead, filed his bill 
to have it raiſed as her adminiſtrator; the bill was diſmiſſed. 
1 Brown. 395. 

* Or an appointment under a power may be revoked, if made 
revocable by the deed of appointment, or without being revocable, 
if the firſt appointment was by will, which is in its nature re- 
vocable. 1 Brown. 533.* 


(E.) When it ſhall not be deffropcd, 
BUT if a power be given to a leſſee for years, and his aſſigns, 


to make leaſes for lives, ſuch power goes to his executor, 
though only an aſſignee in law. R. 2 Jen. 110. Vide ante, 
A. 1. 
Or 2 the aſſignee of the executor. R. 2 Jon. 110. 

But a power to an executor to make leaſes, does not extend to 
the executor of his executor. 2 For. 110. 

So if tenant for life with power to make leaſes, jointure, &'. 
makes a conveyance, which does not operate by tranſmutation of 
the poſſeſhon, but only by limitation of the uſe, the power ſhall 
not be deſtroyed z as if he covenant to ſtand ſeiſed to the uſe of 
another in fee. Dub. Hard. 413. 

Or make a bargain and ſale to another in fee by indenture in- 
rolled. Semb. Hard. 413% And if it be a power in groſs. 
R. Hard. 417. 

Though the tenant for life had alſo the remainder in fee, which 
paſſed by the bargain and fale; for till the remainder comes in 
N in poſſeſſion, the eſtate by the power is not touched. R. 
Hard. 416. 

* Though a tenant for life with power to grant Jeaſes in pe- 
Nin for 21 years, convey his life eſtate to pay an annuity "_ 

| ©, 
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life, and the ſurplus to himſelf, he may ſtill grant leaſes agreeably 
to the terms of the power. Doug. 292. (279.) * 

So a power in groſs which does not take effect till the eſtate of 
him, who had the power, determines, ſhall not be deſtroyed by 
alteration of the eſtate; as if tenant for life, with ſuch power, 
grants totum flatum. Per Hale, Hard. 416. 

So if A. ſettles land to the uſe of himſelf for life, with power 
to make leaſes, and afterwards to B. upon ſuch truſt as he ſhall 
afterwards declare; if A. declares the truſt for payment of debts, 
and afterwards leaſes at a ſmall rent, the leaſe is not defeated 
by the execution of his power; for it is precedent to it. R. 
Skin. 427. | 

90 an act by a ſtranger does not deſtroy a power; as if bar- 
gainee of tenant for life with power, Sc. enfeofts him in fee, the 
power is not thereby deſtroyed. Seb. Hard. 413. 417. 

So if tenant for life, with a power in groſs, be diſſeiſed, the 
power is not deſtroyed; for the right of the tenant for life ſup- 
ports the power, and if he makes a leaſe purſuant to the power, 
- and afterwards re-enters, it will be good. X. Hard. 417. 

If a man having a power annexed to his eſtate, charges his 
eſtate, and afterwards executes his power, the eſtate which ariſes 
by the execution of the power ſhall be ſubject to the charge during 
the eſtate; as if tenant for life, with power to make leaſes, 
grants a rent-charge, and afterwards makes a leaſe, the leſſee thall 
take, ſubject to the rent-charge during the life of the leſſor. 
Per Hale, Hard. 415. 

An eſtate being conveyed, by marriage ſettlement, to truſtees, 
to the uſe of the huſband for life, with remainders over, and with a 
power to the huſband with the conſent of the truſtees to revoke all 
the uſes in the ſettlement, and the huſband having granted an 
eſtate for his own life for valuable conſideration, in the ſettled 
eſtate, a revocation ſubſequent thereto of all the uſes, executed by 
him with the conſent of the truſtees, and a conveyance of the 
eſtate, to a purchaſer for valuable confederation alſo, but with nctice 
of the prior grant for the huſband's life, ſhall not affect the inte- 
reſt granted for his life. Dæug. 477. 486. (461. 469.)* 


(F.) How the Pleading ſhall be. 


JF a man pleads an act done, purſuant to a power, he ought to 
ſhew the power to be ſtrictly purſued in all circumſtances. 

If he ſays, that it was cxecuted in the preſence of three 
credible witneſſes, he ought to ſhew who were the witneſſes 
by name. D. 1 Co. 111. a. 


(G.) When it cannot be exccuted.* 


6 I F there be a power under 2 marriage ſettlement to give to the 

children of the marriage in ſuch ſhares, Wc. and for ſuch eſ- 
tate, &c. and there be but one child of the marriage, ſuch child 
muſt have the whole eſtate ſettled. 2 17}. 336. 2 Brown. 588.* 


POLICY OF ASSURANCE. 
4 Vide Merchant, (E. 9, 10.) 


POLLS. 
Vide Challenge, (C. 1, 2.) 


POLYGAMEY, 
Vide Juſticet, (S. 5.) 


% PONE. 

1 vide Pleader, (3 K. 6.) 

2 PONT AGE , 

6 Vide Toll. 
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Vide Forma Pauperis — Juſtices of Peace, (B. 64, &c.)—Uſer, 
(N. 1. 7. 10.) 
FF — 
Vide Eccleſiaſtical Perſons, (B. 1.) — Juſtices, (K. g.)—Pepery. 


FF OPF-I-EE 


(A.) The Authority of the Pope ; How uſurped. 
(A. 1.) In giving the Pall. 


HAT authority the pope had in this kingdom, vide Ec- 
cleſiaſtical Perſons, (B. 1.) 

Before the time of Milliam the Conguerer, the pope had not any 
juriſdiction allowed within the realm among the Britans or Saxons. 
Dav. 87. 88. 

But in the time of William the Conqueror, the pope uſurped 
upon the biſhops, to take their palls from him. Daw. 89. 

And if an archbiſhop or biſhop did not do it, he was de- 
poſed. Bid. 


(A. 2.) In ſending his Legates. 


So, in the time of William the Conguerur, the pope ſent his 
legates to England. Dav. 89. 

But in the time of H. 1. it was allowed that the archbiſhop of 
Canterbury ſhould be /egatus natus. Dav. go. 

And that no other legate ſhould be ſent by the pope, without 
the king's requeſt, Dad. 90. 6. 
| 11 (A. 2.} 
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(A. 3.) In receiving Appeals. 


4-41 So in the time of ill. 2. and before, no appeal to Rome was 
(9: 2:) admitted. Dav. 89. ö. 
But, in the time of Stephen, appeals to Rome were uſurped, 
Dav. go. | 
And by canon in the ſynod of London, before H. biſhop of 
Wincheſter, the pope's legate, it was decreed, that an appeal 
ſhould lie from a provincial council to the pope. Dav. go. 6. 


(A. 4.) In exempting of Clerks. 


So in the time of H. 2. the pope uſurped the exemption of 
' Clerks from the ſecular power. Dav. 91. 

And a clerk indicted for murder prayed his clergy, and was 
ſent to the biſhop of Sarum, his ordinary, to make his purgation 
which if he did not, he ought to have been remanded to the tem- 
poral court; but he ſent him to Thomas Becket, the archbiſhop, 
and by him he was thruſt into an abbey to ſhelter him from 
Juſtice. Dav. 91. | 


(A. 5.) In exacting Tenths and Firſt-Fruits. 


So by the pope Boniface the gth, or John 22, payment of 
tenths and firit-fruits was impoſed upon all archbiſhops and 
biſhops. Vide Tenths, (A.— B.) 


(B. 1.) How the Uſurpation of the Pope Has been 
reſtrained. 


He proviſion to benefices by the pope was reſtrained, vide 
Proviſor, (A. 2.) 

How the eccleſiaſtical juriſdiction and ſupremacy of the king 
has been maintained, vide Preregative, (D. 9, &c. 17.) 
| The kings of England have always diſallowed the encroach- 
i ments and uſurpations of the pope, and the court of Rome. 

And therefore the pope was not allowed to annul the tem- 
poral law, by his bull. 11 F. 4. 37. 

A fortiori, not the ſtatute law. 2 Cro. 517. 

All diſpenfations by him, contrary to law, were void. Bid. 

So the diſſolution of a perpetual vicarage, after the ff. 4 H. 4. 12. 
R. 2 Cro..517. 

The diffolution of a ſpiritual corporation; for, quad the cor- 
poration, it is temporal. Vide 2 Cro. 517. 


(B. 2.) In Appeals to Rome. 


hy So William Rufus rejected and refuſed all appeals to Rome. 


Fi Vile ante, 

9 (A. z.) Dav. 89. b. 4 I. 341. N 
„ And though king Stephen allowed them, yet, by the conſtitu- 
# tion of Clareudan, in the time of H. 2. it was ordained, that all 
; appeals 
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appeals ſhould be from the archdeacon to the ordinary, from him to 
the metropolitan, from him to the king. Daw. 91. 4 J. 340. 

And by a canon, that no decree of the pope ſhould be executed 
within the realm, upon pain of impriſonment and confiſcation of 
goods. Vide Dav. 91. 

And now, by the /. 24 H. 8. 12. if anypurchaſe or procure, in 
any cauſe teſtamentary, matrimonial, of divorce, or tithes, from 
the ſee of Rome, or other foreign court, any foreign proceſs, ap- 
peal, ſentence, Wc. or execute the ſame, he hall incur a premunire. 
— Ho by the /. 25 H. 8. 19. 

And if any prelate, paſtor, Sc. by occaſion of any appeal, Qs. 
reſuſe to adminiſter ſacraments, divine ſervice, Oc. he ſhall have a 
year's impriſonment, and make fine and ranſom at the king's will. 

And this act being repealed by the /. 1 & 2 Ph. & 11.8. was 
afterwards revived by the /. 1 El. 1. 


(B. 3.) By aboliſhing the Power of the Pope. 


By the /. 25 H. 8. 20. no archbiſhop, or biſhop, ſhall pay an- 
nates, penſion, or other ſum of money to the ſee of Rome, on pain 
of loſing all his goods, and the poſſeſſions of his biſliopric. 

Nor thall ſend there, or procure any bulls, breves, palls, Se. 
but the ſame ſhall ccaſe : by the f. 28 H. 8. 16. ſhall be void. 

So, by the ff. 25 H. 8. 21. no perſon in the king's dominions 
ſhall pay any penſion, cenſe, Peter-pence, or other impoſition to 
the uſe of the pope, or ſce of Rome. 

And no viſitation of any monalteries, colleges, Sc. ſhall be 
made by authority of the fee of Rome. By the {ame fe. ſ. 20. 

And though all ſtatutes for aboliſhing the authority of the pope 
were repealed by the f. 1 & 2 Ph. & A. 8. thoſe ſtatutes were 
afterwards revived by the f. 1 L. 1. 4 Inft. 325. 

And by the f. 1 El. 1. no foreign prince, perſon, prelate, Sc. 
ſhall uſe any power, juriſdiction, authority, Oc. within any of 
her majeſty's dominions, but the ſame ſhall be aboliſhed for ever, 

All juriſdiction and authority of the pope is now utterly 
aboliſhed. 

So all juriſdiction derived from him. 

And therefore, the concurrent juriſqiction of the archbiſhop of 
Canterbury, within an inferior diocaſe, is now taken away; for he 
had it not as archbiſhop, but as I g natus, and therefore it was 
derived from the pope. 

But the /. 28 H. 8. 16. which prohibits the uſing of a bull of 
the pope, Cc. does not extend to alleging it as an inducement to 
the demand of a penſion in pleading. &. 2 Lev. 251. 


(B. 4.) By a Penalty upon the Maintainers of lis Authority. 


So, by the /. 1 EL. 1. if any in the queen's dominions, by writing, 
printing, teaching, Oc. by expreſs word or act, adviſedly and di- 
rectly maintain, c. the autLority, fc. ſpiritual or ecelefiaſtical, 
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of any foreign prince, prelate, Sc. heretofore uſurped, S. for the 
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firſt offence he ſhall forfeit all his goods real and perſonal; and if 
they are not worth 201. thall beſides ſuffer a year's impriſonment 
without bail. And all the benefices or eccleſiaſtical promotions 
of any ſpiritual perſon ſo offending, and thereof convict and at- 
taint, ſhall thereby be void ; for the ſecond offence, he ſhall incur 
a premunire ; for the third, ſhall be guilty of high treaſon. 

And by the /. 5 El. 1. for every ſuch offence, being indicted 
for it within a year, he ſhall incur a premunive. 

If a ſubject imports books written out of the realm in ſupport 
of the ſupremacy of the pope, knowing the effeft of them, and 
ſells or utters them ſecretly to perſons conuſagt of the contents, 
he ſhall be within this ſtatute. R. by all the J. F B. R. and C. B. 
and the Ch. Baren (except three). Dy. 282. a. 

So if any one receives and reads ſuch book, and afterwards, 
by ſpeaking in converſation, allows it. R. Dy. 282. a. 

But by the /. 1 E. 1. none ſhall be impeached for an offence 
by preaching, teaching, or words, unleſs within half a year; 
and if impriſoned for ſuch cauſe, and not indicted in half a year 
aſter the offence, {ſhall be ſet at liberty. 

So the receiving and reading a book, written in ſupport of the 
ſupremacy of the pope, without more, is not within the /f. 5 El. 1. 
N. Dy. 282. 0. 

Vide Fuſlicts, (K. 9.—X. I.) 


(B. 5.) By the Didolution of Monaſteries, and by Oaths. 


How the power of the pope was reſtrained by the diſſolution of 
monaſteries, c. Vide Hoſpital — Monaſtery. | 
How by the oaths of allegiance and ſupremacy, Vide Allegiance, 


(B. 2. &c.)— Juſlices of Peace, (B. 17, 24.)—Offcer, (K. 7.) 


(B. 6.) By the Reſtraint of Reconciliation to the Pope, and of 
the Erection of Seminaries. 


As to reſtraining the reconciliation, Vide Fuftices, (K. 9.) 

By the /,. x Jac. 4. any under the king's obedience, who 
ſhall go, or ihall ſend any child, or other perſon under his govern- 
ment, beyond the ſeas, out of the king's obedience, to enter into, 
or be reſident in any college, ſeminary, &. or repair to the ſame 
to be jnſtrncted, Oc. in the popith religion, ſhall forfeit 100/. to 
his majeſty. 

And the perſon, ſo going or ſent in reſpect of him or herſelf 
only, ſhall be diſabled to inherit, purchaſe, take, or enjoy any 
lands, Cc. goods, debts, legacies in any of his majeſty's dominions. 
Vide Poſt, (B. 7.) 

So by the /?. 3 Car. 1. 2. any who ſhall go or ſend, Oc. 


to any college, ſeminary, Sc. or any private popiſh family, 


where he ſhall be by any popiſh perſon inſtructed, Sc. or ſhall 
cauſe to be ſent any money, Sc. for the maintenance of any child 
gone or ſent, or by way of alms, Cc. for any abbey, nunnery, 
ſchool, Oc. ſhall be diſabled to ſue in law or equity, to be com- 

mittee, 
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mittee of a ward, executor, or adminiſtrator, capable of a legacy, 
or deed of gift, to bear any office, ſhall forfeit all his goods and 
chattles, and all his lands of freehold during life. 

So, by the /. 3 Fac. 5. if the children of any ſubject (not 
ſoldiers, mariners, merchants, their apprentices or factors) to 
prevent good education in Eugland or other cauſe, ſhall be ſent, 
or go beyond ſea, without licence of the king, or fix of the pri- 
vy council, (whereof the principal ſecretary to be one, ) under their 
hands and ſeals, ſuch child, &c. ſhall take no benefit by any gift, 
conveyance, deſcent, deviſe, Wc. of any lands, leaſes, goods, Sc. 
Vide poſt, (B. 7.) 

And a perſon ſending, Sc. without ſuch licence ſhall forfeit 
100/. one third ro the king, one third to him who ſues, Sc. one 
third to the poor. 

So a perſon already gone without licence, &c. who ſhall not 
take the oath in ſix months after return, ſhall take no benefit by 
any gift, & c. By the ſame flatute. 

So by the ff. 27 El. 2. all jeſuits, ſeminary, or other prieſts or- 
dained by authority from the ſee of Rome, ſhall depart the realm; 
and if any born in the queen's dominions come into, or remain 
there, ſuch offence ſhall be high treaſon. 

And if any receive, relieve, &c. any ſuch, knowing him to be 
ſo, it ſhall be felony. 

And any who directly, or indirectly, ſends relief to ſuch, or to 
any ſeminary, or to any there, incurs a premwunire. 

And every ſubject, knowing ſuch jeſuit, prieſt, Sc. to be in 
the queen's dominions, and not diſcovering it to a juſtice of peace 
in twelve days, ſhall make fine, and be impriſoned at the queen's 
pleaſure : and a juſtice of peace not informing, &c. ſome of the 
privy council, Sc. in 28 days, forfeits 200 marks, 

But this act extends not to a jeſuit, &c. who in three days after 
his arrival ſubmits to an archbiſhop, biſhop, or juſtice of peace, 


Sec. By the ſame flatute. 


90 by the ff. 35 El. 2. a jeſuit, &c. ſuſpected, being examined 
by any having authority, and refuſing to anſwer” directly, whe- 
ther jeſuit or not, ſhall be committed without bail, till he make 
direct anſwer. 

The indictment for treaſon ought to ſay, that he was born within 
the king's dominions. 

That he was ordained by theaauthority of the ſee of Rome. 

But it need not ſay, at what place born, or ordained. 

A ſecretary of ſtate, or the court of B. R. may examine any, 
whether he be a jeſuit, &'c. 1 Sal. 351. Dub. Skin. 369. 

And ought to make a conviction, it he refuſes. 1 Sal. 351. 

But a commitment generally, 7i// delivered by law, will be ill. 
R. 1 Sal. 351. Skin. 369. 


(B. 7.) By Diſability. 
By the . 1 Fac. 4. a perſon going, or ſent into a college, ſe- 


or herſelf only, and not of his hcirs, or palterity, to inherit, pur- 
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chaſe, take or enjoy any land tenements, goods, debts, le- 
gacies, TT. 

And by the /. 3 Foc. 5. a child going, or ſent without li- 
cence, Wc. (vide ante, B. 6.) ſhall take no benefit by any gift, 
conveyance, deſcent, deviſe, Wc. of any lands, Wc. leaſes, goods, 
till he, being of eighteen years of age, take the oath 3 Jac. 4. 
before a juſtice of peace. And in the mean time the next of kin, 
who ſhall be no recuſant, ſhall have the ſaid lands, &c. goods, &c. 
But upon conformity, by taking the oaths and ſacraments, ſhall 
account for the profits, Sc. and reſtore the goods, Sc. to him or 
her ſo conforming. 

By the ,. 3 Car. 1. 2. any who ſhall go or ſend, c. 
{ vide ante, B. 6.) being convict on information, ſhall be diſabled 
to ſuc, be committee of a ward, executor, or adminiſtrator 
ſhall] not be capable of any legacy, or deed of gift, or office; 
and ſhall forfeit all his goods and chattles, all his lands, tenements, 
rents annuities, offices, and eſtates of freehold, for his life. Pro- 
vided, none who conforms to the church of England, and receives 
the facrament within ſix months after return, ſhall incur the pe- 
nalties; but ſhall have his lands reſtored during his conformity. 

But by the . 1 Fac. 4. a perſon ſent to a ſeminary takes the 
lands, and the eſtate veſted in him : for the proteſtant heir has 
only the pernancy of the proſits. Per 2 J. Hob. 73. Eg. 
Ca. 34.® 

And ſuch perſon may make a bargain and ſale; and thereby 
take the lands ont of the hands of the heir. Heb. 74. 

So by the /. 11 & 12 IV. 3. 4. a perſon educated in the 
popiſh religion, or profeſſing the ſame, who ſhall not, in ſix 
months after the age of eighteen, take the oaths, and ſubſcribe 
the declaration by the /. 30 Car. 2. Ec. ſhall, in reſpect of him- 
ſelf only, and not of his heirs or poſterity, be diſabled to inherit, 
or take by deſcent, deviſe, or limitation, in poſſeſſion, reverſion or 
remainder, any lands, Sc. And during his life, till he take the 
vaths, and ſubſcribe, c. his next of kin, who is a proteſtant, 
{hall enjoy the lands, &c. without account for the profits z but for 
wilful waſte, ſhall anſwer treble damages, Sc. 

And from 10 Apr. 1700, every papiſt, or perſon profeſſing ſo 
to be, ſhall be incapable to purchaſe in his own name, or to his 
uſe, or in truſt for him, any lands, Sc. and all eſtates, terms, in- 
terelts, or profits out of lands, nmde, ſuffered, or done to his ule, 
or on truſt mediately or immediately for his benefit, or relief, ſhall 
be void. 

And this clauſe was confirmed by the /. 3 Ges. 18. 

Conviction is not necetJary, to prevent a papilt's deviſing lands 
in Ireland; but parol evidence ſhall be ſufficient to prove he died 
a papilt, though he had formerly renounced and conformed. Ree 
v. Oatfield, P. & T. 11 G. 2. Andr. 222. 235. Str. 1095.] 

If a papiſt was above eighteen years at the time of the act, yet 
he {hall be ditabled to inherit: for the ſtatute did not intend more 
indulgence to perſons of full age, than to infants. Semb. Lig. 
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[A papiſt above eighteen years and fix months at making 
fat. 11 & 12 V. z. c. 4. cannot take freehold or leaſchold eſtate 
by will. Davers v. Dewes, T. 1730. 3 E. M. 40.] 

[But he may take lands by deſcent, or a ſhare of perſonal eſtate, 
by the ſtatute of diſtributions. Ni. Per King C.] 

If an eſtate, term, c. appears to be in truſt for 2 papiſt; upon 
a bill exhibited by the next proteſtant kin, he ſhall have an ac- 
count of the profits from the time of filing his bill. X. Eg. 
Ca. 146. * 

[If popiſh heir make a mortgage, the next proteſtant kin may 
redcem, and receive rents and proſits till conformity of the heir. 
Jones V. ANeredlith, M. 1739. Bunb. 346.0 

If a man deviſes lands to be fold for payment of debts and le- 
gacies, the reſidue to A. who 1s a papiſt; the deviſe of the reſidue 
of the money ſhall be conſidered as land, and ſhall be void: 
otherwiſe, by payment of the debts A. would have the land, and 
the ſtatute would be eluded. X. E. Ca. 156, 170.“ 

If a deviſe be of a term to a papiſt, the proteſtant next of kin 
ſhall have a decree for the term to be aſſigned to him, with an ac- 
count of the profits from the time of his purchaſe. Ig. Ca. 146.“ 

[If a leaſe for lives is made to a papiſt, and he commits high- 
treaſon, he forfeits nothing, for the leaſe was void. R. per 
curiam, dliſſent. Feſter J. who thought he might take for the bene- 
fit of the crown : as if a villain purchaſe, he may take for the 
benefit of his lord. Denn v. Fearnſide, M. 21 G. 2. 1 Wil, 176.] 

[But if a papiſt, tenant in tail, conveys his eſtate to a proteſtant, 
to make him tenant of the freehold, till a common recovery is 
ſuffered, which is ſuflered accordingly, and the recovery declared 
to be to the uſe of the papiſt in fee, who afterwards on his mar- 
riage by leaſe and releaſe conveys the ſame to the uſe of himſelf tor 
life, then to his wife for life, remainder to his firſt and other ſons 
in tail-male, with remainders over, and hmitations to truſtees to 
preſerve contingent remainders; the recovery is good, notwith- 
ſtanding 11 & 12 V. 3. the ſettlement good, and his eldeſt fon 
ſhall ſucceed to the remainder in tail, though the father was at- 
tainted of high-treaſon. Mr. Ratcliffe's caſe, H. 6 G. By the 
delegates, 4 againf 1. Str. 267.) 

And by the /. 3 Ges. 18. no ſal: for a valuable conſideration of 
any manors, lands, Sc. by the reputed owner in poſſeſſion, to a 
proteſtant merely for the benefit of a proteſtant, ſhall be impeach- 
ed in reſpect of the diſabilities by the . 1 Jac. 4. or 11 and 12 
IV. 3. 4. unleſs the perſon intitled to take advantage of ſuch diſ- 
ability, before ſuch ſale recovered the ſaid manors, lands, Sc. or 
gave notice of his claim, to the purchaſer, or entered his claim at 
the general ſeſſions of the county, Sc. where the lands, Sc. lie, 
before the contract for ſuch ſale, and bond fide purſued his remedy 
for them. Vide pat (B. 12.) 

* And by /. 18 G. 3. c. 60. fo much of 11 C12 J. 3. c. 4. 
& as relates to the apprehending or proſecuting of popith biſhops, 
prieſts, or jeſuits, or that ſubjects them, or papiſts keeping ſchool, 
or educating or boarding youth in the realm, to perpetual impri- 
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ſonment, or that diſables papiſts to inherit or take by deviſe or 
limitation, any eſtate, Wc. and gives the ſame to the next of kin, 
being a proteſtant, and ſo much of the ſame act as diſables papiſts 
to purchaſe, Wc. and makes void all eſtates, c.“ is repealed.“ 

By the /. 3 Jac. 4. / 8. the king, &c. may refuſe 20/. per 
month, and ſeiſe two parts in three of all the lands, tenements, 
and hereditaments of a perſon not coming to church, &c. by 
virtue of which ſeiſure, if the king ſeiſes two parts of a manor to 
which an advowſon is appendant, the king ſhall have two turns of 
the advowſon, and ſhall preſent to it alone. 

So if an advowſon be in grefr, the king may ſciſe it, as two 
parts of lands, tenements, and hereditaments : for an advowſon is 
an hereditament, 

By thd /. 3 Fac. 5. every popiſh recuſant convict, while a recu- 
fant, and by the /,. 1 W. & M. 26. every one recorded for re- 
fuſing to ſign the declaration 1 JW. & M. 15. or for refuſing the 
oaths, or ſeiſed or poſſeſſed in truſt for him, and by the /. 12 Ann. 
2 f. 14. every papiſt, or perſon profeſſing the popiſh religion, or 
child of ſuch, under age, or any mortgagee, truſtee, or perſon any 
ways intruſted for ſuch directly, or indirectly, mediately, or im- 
mediatcly, though declared in writing, or not, ſhall be diſabled to 
preſent or nominate to any benefice, prebend, or eccleſiaſtical liv- 
ing, ſchool, hoſpital, or donative, or to grant any avoidance of 
them; but the preſentation in twenty-ſix counties ſhall belong ta 
the chancellor and ſcholars of Oxford, and in twenty-ſeven coun- 
ties to the chancellor and ſcholars of Cambridge univerſity. 

Provided, their preſentation to a benefice with cure, to any 
who hath a benelice, Wc. with cure, or ſhall be non- reſident ſixty 
days, ſhall be void. By theft. 3 Jac. 5. and 1 V. & M. 26. 

And by the /. 1 W. & M. 26. f. 4. if a truſtee preſents, c. 
without giving notice of the avoidance to the vice- chancellor in 
three months after in writing, he forfeits 5 00. to the chancellor 
and ſcholars. 

>y the /?. 12 Ann. 14. the ordinary may tender the declaration 
25 Car. 2. 2. to any perſon preſenting, or, if abſent, ſumraon him, 
and tender it, and is required to examine on oath the perſon pre- 
ſented if his patron be not, to his knowledge or belief, a papiſt, 
or any ways truſted, &c. for ſich ; and if the preſenter refuſe the 
declaration, or to appear, or the preſented refuſe to anſwer di- 
rectly what he knows, hath heard, or belicves touching the ſame, 
the preſentation ſhall be void. 

And the univerſity may exhibit a bill to diſcover a ſecret truſt, 
Oc. or if a quare impedit be depending, at the requeſt of the chan- 
cellor and ſcholars, being plaintiffs or defendants, the court may 
examine on oath, or by Midavit, or commiſſion, the patron, and 
clerk, Sc. and may inforce the producing of deeds relating to 
ſuch ſecret truſt. By the ſame flat. ſ. 4. 

And tl. univerſity may ſue a quare impedit by the name of chan- 
cellor and ſcholars, or by their corporate name, at their election. 


By the fame fat. I. 9. 
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[The court may direct commiſſion under this ſtatute to the 
prothonotaries, or commiſſioners names to be ſtruck by them, 
and interrogatories to be ſettled by them; or may refuſe to grant 
commiſſion, if defendant will not agree to plead the popery acts 
only. Barnes, 2. 2. 350.] 

By the fl. 11 Ges. 2. 17. after 6 May 1738. every grant, or 
deviſe, by a papiſt, or truſtee, of any advowſon, ſchool, hoſpital, 
or donative, or of. any avoidance, ſhall be void, unleſs made 
bond fide for a full and valuable conſideration to a proteſtant, for 
his own benefit only. 

And a mortgagee, grantee, or deviſee, c. may be examined 
as by the fat. 12 Ann. 14. though no truſt in writing. By the 


ſame flatute. 
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But a limitation to A. who is a papiſt, for life, remainder to (B. 9.) 


his firſt and other ſons in tail, remainder to B. who is a proteſt- 
ant; the remainder ſhall be good. 


the eſtate limited to him is not void entirely, though the next o 
kin, being a proteſtant, may take the profits. R. Eq. Ca. 34. 

90 an heir, though a papiſt, ſhall take by deſcent ; but the next 
proteſtant of kin may take the profits. Eg. Ca. 34. 

So he ſhall ſue in equity to defeat a fraudulent conveyance by 
his anceſtor. Eg. Ca. 34.* 

90 though by the Hat. 11 & 12 V. 3. 4. in the ſecond clauſe, 
no papiſt ſhall purchaſe, &'c. but all ſuch eſtates ſhall be void 
and therefore, a deviſe to him, being a purchaſe, is void; yet 
if a deviſe be to A. under eighteen, educated as a papiſt, who in 
fix months after eighteen conforms, c. A. ſhall take, and the 
inheritance veſts in him in the mean time. R. Eg. Ca. 156, 
180.* 


particular manner, it is not a purchaſe by him, and void : for it 
comes to him in lieu of an eſtate which otherwiſe would have 
deſcended, Eg. Ca. 170.* 

So if a papiſt tenant in tail ſuffers a recovery, and declares 
the uſe to himſelf and his heirs; it is not a purchaſe within the 


„. 11 & 12 V. 3. 4. But a new modification of his former 


eſtate. R. Eg. Ca. 173. 

Sq a papiſt may be tenant by the curteſy, or in dower; for 
ſuch tenant is not a purchaſer. Eg. Ca. 173.* 

So if a papiſt levies a fine to bar the right of another, he is 
not thereby a purchaſer. Eg. Ca, 175.* 

Or ſettles his eſtate with a power of revocation, and afterwards 
revokes. Eq. Ca. 175. 


oaths, &c. and ſubſcribing the declaration 30 Car. 2. and pro- 
teſtants claiming under them, ſhall be freed from the ſaid diſa- 
bilities, unleſs the next of kin ſhall have recovered by judgment 
or decree fix months before, or unleſs he return to the popith 

religion, 
[If there is a deviſe of lands to truſtees to the uſe of the ſe- 
C 4 cond 


o what 
caſes the 
diſability 


And A. takes an eſtate, which ſupports the remainder : for — not ex- 
7 end. 


ad Part of 
So if an eſtate by deviſe be diſpoſed to an heir at law in a * 1. Ca. 


* 2d Par* of 
So by the ff. 11 Geo. 2. 17. papiſts conforming, taking the * 44. Ca, 


” 
—— — . — 


(B. 12.) 
When de- 
fault of re- 
eiſtering 
ooes not 
prejudice, 


. 


cond fon of 4. (which ſecond fon is a papiſt) remainder to the 
third, &c. ſons of A. one of whom is not a papiſt, remainder 
to the ſiſters of teſtator, and if A. is ſtill living, the fiſters are 
not intitled to the legal eſtate, nor can maintain ejectment. 


Marꝛuced v. Darrel, H. 8 G. 2. B. R. H. g1.] 


(B. 10.) By regiſtering the Eſtate. 
So by the /. 1 Ges. 55. a papiſt, not taking the oaths and 


ſubſcribing the declaration 30 Car. 2. in ſix months after full age, 
and having an eſtate in lands, &c. ſhall regiſter ſuch eſtate and 
intereſt, Oc. in fix months after the time for taking the oaths, 
and his name, and at what rent let, or fine paid, and in what 
place they lie, and in whoſe poſſeihon, c. in a hook kept by the 
clerk of the peace, in the county where the lands lie; or in de- 
fault, Oc. ſhall forfeit the fee of ſuch lands, &c. not regiſtered ; 
if he, or any in truſt, have the fee; otherwiſe, the value of the 
inheritance. 

And the owner's name ſhall be ſubſcribed to ſuch regiſter, in 
the preſence of two juſtices of the peace. 

And perſons beyond ſca ſhall have twelve months longer time. 

By the . 3 Geo. 18. the time of regiſtering is enlarged till 
20 O@. 1717. and by the /. 3. 6. 9. and 11 Ges. 2. 11. till 29 
Seh. 1738. By the /. 12 Ges. 2. 18. enlarged till 28 Nov. 1739. 

And if a manor he in two counties, the regiſter ſhall be in the 
county where the manor houſe is. 


. (B. 11.) By Sale, Sc. not inrolled, 


By the /. 3 Geo. 18. no manors, lands, Sc. or intereſt therein, 
or rent, c. out of them, ſhall paſs from papiſts, &c. by deed, unleſs 
inrolled in the king's court of record at Weſtminſter, or in the 
county where the lands lie, Ec. in fix months after the date; or by 
will, unleſs inrolled in fix months after the death of the teſtator. 

But by the /?. 10 Geo. 4. it is ſufficient, if a deed or will made 
after 29 Sept. 1717. be inrolled on or before 29 Sept. 1724. or by 
the /. 3 Ces. 2. 29. before 29 Sept. 1731. or by the fl. 8 Geo. 2. 
25. before 29 Sept. 1735. Further time is given for the inrol- 
ment of their deeds and wills, and for the relief of proteſtant 
purchaſers, by ff. 12 Ges. 3. c. 10. 14 Geo. 3. c. 37. 17 Geo. 3. 
c. 45. 18. Geo. 3. c. 46.“ 

But by the /f. 1 Ges, 55. a purchaſer bond fide for a juſt and 
valuable conſideration, before conviction, or ejectment brought 
for the forfeiture, and not knowing of the default in regiſtering, 
ſhall not be prejudiced by it. 

So by the „at. 3 Geo, 18, no ſale for a full and valuable 
conſideration, by a papiſt the reputed owner, or in receipt of the 
rents, Sc. of any lands, &c. or intereſt out of them, to a pro- 
teſtant, for the benefit of a proteſtant, ſhall be avoided on pre- 
tence of the diſability of him, or any under whom he claims, 
unleſs the perſon taking advantage of ſuch diſability have reco- 
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vered before ſale, or given notice of his claim to the purchaſer; 
or, before the contract for the ſale, ſhall have entered his claim 
in open court at the quarter ſeſſions of the peace for the county, 
and band fide purſued his remedy. Vide ante, (B. 7.) 

So by the ft. 6 Ges. 2. 5. no ſuch ſale ſhall be avoided by rea- 
ſon the deed, or will, through which the title was derived, ſhall be 
avoided, ſo as no advantage hath been taken for want of inrol- 
ment before the purchaſe made, and ſo as the purchaſer had no 
notice before his purchaſe, that the maker of the deed or will 
was a papiſt, and no judgment, or decree, hath been had for 
want of inrolmeat. 


Vide Fuſtices of Peace, (B. 14.) 


P O R 2 
Vide Navigation, (E.) 


Cinque-Potts. 
Vide Abatement, (D. 3. 5.)—Franchifes, (E. 1, &c.) 


FT WW XxX FF A as 
Vide Monden, (K. 2.) 


Kr 
ide Chancery, (2 M. 10.—3 Z. 1, &c.—4 W. 24.) 


FURIMOUTE eee 
Vide Courts, (I.) 


Seen, REY 
Vide Viſcount, (C. 2.) 


08888 
Jide Chancery, (D. 12.) — Diſcent, (C. 9, 10.) — Execution, 
(A. 5.) —Pleader, (C. 39.—3 M. 9. 17. 39.) —Prærogative, 
(D. 63.)—Treſpaſs, (B. 2, 3, 4.) 
0 
Vide Aſſignment, (C. 3.) — Grant, (D.) 


FOBT- Dis 
Vide Aſiſe, (F. 1, &c.) 
E60 8 ö a. 
Vide Pleader, (T.) 


% uw 
Vide Diftreſe, 
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Pound ⸗Bꝛzeach. 
Vide Diftreſs, (D. 2.) 


TO VN ED AGCI 
Vide Parliament, (H. 12.)—Trade, (C. 1, &c.) 


e 
Vide Poiar. 


„ 2 


Aide Pzier. 
Vide Abatement, (I. 29.)—Aide, (B. 1, &e.) 


Common Pzayer, 
Vide Parſon, (C.)—Sacraments, 


Pꝛece Partium, 
Vide Abatement, (I. 21.) 


PRACIPE IN CAPITE. 
' Vide Dreit, (C. 1.) 


PRACIPE QUOD REDDAT,. 


Vide Recovery, (B. 3, 4.) 


PREMIUM PU DORIS. 
Vide Chancery, (4 D. 21.) 


ER SIT 3H 1TR-I 
(A) The Penaltp of Præmunire. 


Premunire (ſo called from the words of the writ guod 
A premunire facias A. &c.) imports an offence, by which a 
man incurs the penalty of the ,. 16 R. 2. 5. VIZ. to be out of the 
king's protection, to be attached in his body, to lofe his lands and tene- 


ments, goods and chattels. Co. L. 129. b. 


And therefore, by a judgment in premunire, the defendant ſhall 
be out of the king's protection, and impriſoned during the king's 


pleaſure. Co. L. 130. à. 


So he ſhall loſe all his goods and chattels, and his lands and 


tenements in fee. Ibid. 9 
So his lands in tail, &c. for his life. Co. L. 130. a. 


And being out of the King's protection, in an action by h 


13 


PRAMUNIRE. 


the tenant or defendant may ſhew the whole record, and demand 
judgment, whether he ſhall be anſwered. Liz. /. 199. 
So by the common law, being as an enemy to the king, it was 
not murder, or any offence, if a man killed him. Cs. Lit. 130. a, 
But now by the ff. 5 El. 1. it is unlawful to kill him. 


(B) What Dffences are within the Penalty. 
Y the ft. 35 Edio. 1. De Aſport. Relig. 2, 3. no abbot, c. 


ſhall cauſe to be carried out of the &ing's dominion any tax 
impoſed on religious houſes, under the name of rent, c. or any 
goods of their houſes, &c. nor ſhall any abbot, &c. being an 
alien, aſſeſs any tallage, payment, or other burden on houſes in 
ſubjection to them, on pain of all that they have, or may forfeit. — 
And this is confirmed by the /. 3 R. 2. 3. and contains in effect 
the penalty of a premunire. 2 Infl. 587. 

And it ſeems, that an offender againſt the „. 25 Ed. 3. 22. 
againſt proviſors, is ſubject to the ſame penalty, 

So, by the ff. 27 Ed. 3. 1. all who draw any out of the realm in 
a plea, which pertains to the king's courts, or wherein judgment 
hath been there given ; or ſue in any other court to impeach a 
judgment in the king's court, Dc. ſhall be out of the king's pro- 
tection, forfeit their lands, goods, and chattels, and their bodies 
ſhall be impriſoned, and ranſomed at the king's will. 

So if he ſues in another court after judgment, whereby the 
cauſe is drawn ad aliud examen, though it be within the realm; 
as, if he ſues in Chancery, to defeat a judgment at common law. 
3 Inſt. 120. 123. 

Or, before the preſident and council of Wales, commiſſioners 
of ſewers, &c. 3 Inſt. 124, 125. 

So if he ſues in the Eccleſiaſtical Court, Admiralty, &c. for a 
cauſe out of their juriſdiction, Per Fineux, 15 H. 7. 9. R. 
12 Co. 39, 40. 3 nfl. 121, 122. 

So by the ff. 16 R. 2. 5. if any purchaſe from Rome, Qc. a 
tranſlation to a benefice, proceſs to ſtay execution of a judgment 
in the king's court, ſentence of excommunication, bulls, &c. 
Dav. 84, &c. 


By the ff. 2 H. 4. 4. if any purchaſe a bull to be diſcharged of 
tithes. 


By the ff. 1 & 2 Ph. & M. 8. if any moleſt any abbey-lands, &c. 

By the /. 1 El. 1. the ſecond offence, and by /t. 5 El. 1. the 
firſt offence, if any by writing, teaching, &c, adviſedly maintain 
the authority of the biſhop of Rome within this realm. 

Or refuſe the oath of ſupremacy preſcribed by the /?. 1 El. 1. 

So by the /?. 13 El. 2. if any abet, &c. a publiſher or receiver 
of bulls, Sc. or bring in, or receive to wear, c. an Agnus Dei, 


Oc. or if a juſtice of peace, on diſcovery to him, reveals it not 
to the privy council in fourteen days. 


yond ſea. 


By the /t. 3 Jac. 4. if any, being not noble, and above __—_ 
| Terule 


So by the l. 27 El. 2. if any ſend relief to a jeſuit, &c. be- 
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refuſe the oath of allegiance, when tendered by the biſhop, or the We 

Juſtices of the peace at quarter-ſeſhons. 1 Bul. 197. 4 


[By „at. 6 G. c. 18. called the bubble act, projectors of unlawſul 
undertakings : but the court has a power to moderate, Rex v. 


Caymood., M. 8 C. Str. 472. 2 Ld. Raym. 1361.) 


= 
AC IO 


(C.) What proceſs againfk the Otkender. 
B Y the /f. 16 R. 2. 5. proceſs ſhall be made againſt the offender 


by premunmre facias, in manner as is ordained in other ſtatutes 

of proviſors. | 
And by the /f. 27 Ed. 3. 1. it was enacted, that there ſhall be a 
writ to take the body and ſeiſe the lands and goods into the king's 
hands; and if returned un ęſt invent, he ſhall be put in exicend. 
and outlawed ; but before outlawry, he thall be received to anſwer, o 
if he yield himſelf to priſon. - 
But an indictment for a premunire, upon the ft. 1 El. & 13 FE. 
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ought tO ſay, that the defendant on purpoſe, and ſet intent to extol the 8 ; 

authority of the ſee of Rome, Sc. R. Dy. 363. a. 4 
PRAROGATIVE. 8 

[1 (A.) The King's Prerogative, 3 
| » 
Vide Rey, HE king's prerogative comprehends all the liberties, privi- 58 


(A. 1, 2.) leges, powers and royalties allowed by the law to the crown E 
of England. Co. L. go. b. St. Prer. 5. 3 
For the king has not any prerogative, but ſuch as the law al- 4 
lows. 12 Co. 76. 2 It. 496. 63. 4 
And by the ft. of Marlb. 52 H. 3. 5. and other confirmations 1 
of magna charta, it was enacted, gd magna charta teneatur tam in 
14 his, que ad regem pertinent, quam ad alios. 
[> RY And therefore, no prerogative of the king can be claimed, con- 3 
trary to magna charta. 2 Injt. 36. 1 
if The care and approbation of marriages in the royal family do Y 
1 belong of right to his majeſty, as king of this realm. By all the I 
| il. judges of England, on a que//ion propoſed by the king. H. 4 G.] 
6410 The education and care of the perſons of the royal family, the 
. ordering the place of their abode, and appointing their governors 
1 and governeſſes, and other inſtructors, attendants, and ſervants, 
i do belong of right to his majeſty, as king of this realm. By ten 
144 judges ; againſt Price Baron, and Eyre Juſtice. Fort.] 
1 1 [N. B. The queſtion here was as to the king's grand- children, 8 
| but the arguments of the judges went to all perſons of the \ 
1 royal family.] 8 2 
5 [By /. 12 G. 3. c. It. marriages of deſcendants of George 2d, * 
Uh: (except iſſue of princeſſes married into foreign families,) without 2 
| 'F the king's conſent, are void; unleſs, on twelve calendar months 
5 | notice 
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PREAROGCGATIVE. 


notice to privy council, both houſes of parliament do not declare 
their diſapprobation. Vide Baron and Feme, B. 1. 


(B.) Prerogative as to Foreign Nations, 
(B. 1.) Sovereignty of the Sea. 


A LL the king's prerogatives relate to foreign ſtates, or to his 
own ſubjects. The king and his progenitors have at all times 
been lords of the ſea. 2 Rol. 168. J. 45. Vide Navigation. 

And therefore the dominion of the whole ſea which ſurrounds 
England belongs to the king. 1 Re. 528. J. 15. 

And this dominion extends to both ſhores of the ſea, 2 Rel. 
168. J. 45. | 

And the ligeance or dominion oi the ſea belongs to the king, as 
to his crown of England. 2 Rel. 170. J. 42. 

And therefore the king gives licence to the men of Zealand, c. 
to fiſh in his ſea. 2 Rel. 170. J. 30. 

To whom the property and foil of the ſea belongs. Vide Navi- 
gation, (A.- B.) — To whom, the fiſhery, Vide pg, (D. 50.) 


(B. 2.) Treaties. 


The king has authority to ſend ambaſſadors, envoys, Cc. to 
foreign ſtates, Vide Ambaſſador, (A.) 


(B. 3.) Alliances. 


To make leagues and alliances belongs to the king only. 
7 Co. 25. b. 

So by articles of alliance, the private property or right of a 
ſubject may be bound; as, if A. bound to B. a ſubje& of Eng- 
land, during a war between this kingdom and Denmark, pays the 
debt to the king of Deumart, by order of the {tate there, and by 
the articles of peace, all momes paid by the ſubject of the one 
prince, ſhall be quit by monies paid by the ſubjects of the other, 
and the parties that paid to cither of the king's orders, ſhall be 
diſcharged againſt the creditor ; if B. ſues for ſuch debt, A. ſhall 
have relief in equity. R. 1 Ca. Ch. 123. 173. 

All leagues ought to be upon record inrolled in Chancery, 
whereby every one may know who are in amity or enmity with, 
the king, and who not. 4 I». 152. 9 Cs. 31. a. 

By the /. 2 H. 5. 6. killing or robbing any, comprized in a 
truce or ſafe-conduct, was made high trenſon. But this was re- 
pealed by the //. 20 H. 6. 11. and afterwards all treaſons, not 
within the f. 25 Ed. 3. were ouſted by the 'f. 1 Id. 6. 12. x 
Mar. and all offences againſt a truce, and the king's ſafe- conduct, 
are now puniſhable by the /. 2 H. 5. 6. or by the admiral. Vide 
f2ft, (B. 5.)—Admiralty, (E. 8.) 

All offences, contrary to amity or league, are to the great ſlan- 
der of the king, and damage oi the whole kingdom. 2 Rel. 174. 
4. 48. | 
A league 
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PRAROGATIVE. 


A league may be broken by levying war, or by ambaſſador or 
herald. 4 Il. 152. 

So by a prohibition of all the commodities of the kingdom in 
amity. 2 Kal. 174. J. 5. 


(B. 4.) Repriſals ; when granted. 


So if a foreign prince, or ſtate, ſeiſes, or ſpoils the goods of 
ſubjects of England, the king may make repriſal upon the goods of 
the other's ſubjects in this realm. 2 Rol. 114. 

So if a ſubject of a foreign prince or ſtate takes or ſpoils the 
goods of a ſubject of England, and his ſovereign, upon a letter f 
requeſt to him by the king, refuſes to do right, the king may, by 
his writ, arreſt the body or goods of him who did wrong. 
2 Rol. 175. J. 5. 4 Inſt. 137. Reg. 129. 

And if he who did the wrong 1s not found, or has no goods, 
Sec. he may arreſt the goods of other ſubjects of the ſame prince, 
within this realm. 2 Rol. 175. I. 10. 

Or the king may enable him, to whom the wrong was done, 
by letters of marque, the goods of other ſubjects of the ſame ſtate, 
mercare retinere & appropriare, quoſque reſtitutio facta fit. 2 Rol. 175. 
4. 20. Per Coke, 1 Rol. 175. 

But a ſubjeQ of the king cannot take the goods of the ſubjects 
of a prince in amity with the king, by force of letters of marque 
of another ſovereign, or ſtate, R. 2 Ver. 592. 

So by the /f. 4 H. 5. 7. if any attempt be made by the king's 
enemies on the liege people againſt the tenor of a truce, wherein 
is not expreſs mention, that letters of margue and repriſal ſhall 
ceaſe, the king ſhall grant letters of marque to the parties grieved, 
who may complain to the keeper of the privy ſeal, and he, on 
the complaint, ſhall make him letters of requeſt, if deſired, un- 
der the privy ſeal; and if, after requeſt, ſatisfaction is not made, 
the chancellor, on demand, ſhall make him letters of marque un- 


.der the great ſeal. 


So the king may repeal ſuch letters of repriſal after peace eſta- 
bliſhed 1 Ver. 54. | 

So after a truce, or ſafe- conduct. 1 Per. 54, 5. 

Though there be a clauſe inſerted, that they ſhall not be void 
upon a peace. 1 Ver. 54. 

(By 13 G. 2. c. 4- the officers, ſeamen, and ſoldiers in a man of 
war, have the property of all prizes, in ſuch proportion as the 


king ſhall direct by proclamation ; and privateers, according to 


their agreement, without any deduction to the king, admiral, or. 


others.] 
And by /. 15. five pounds ſhall be paid by the treaſurer of the 


.navy for every man on board an enemy's ſhip of war or privateer, 


taken or deſtroyed, at the beginning of the engagement. And 
by fat. 17 G. 2. c. 34. J. 19-] 

[By J. 18. if Britiſb thip is retaken, it ſhall be reſtored on pay- 
ing for ſalvage one eighth of the value to a man of war; and to 
a privatcer, if retaken in twenty-four hours, an eighth; in 2 

| eight 


PRAROGATIVE. 


eight hours, a fifth; in ninety-fix, a third; and above ninety-ſix 
hours, an half.] 
[By fat. 17 G. 2. c. 34. ſhips of war have the ſole property of 
rizes.] 
[By V 2. & ſeg. commiſſioners of admiralty to give commiſſi- 
ons to privateers; and the method of proceeding on prizes are re- 


gulated.] 


* If a prize be taken, by two or more privateers, they are to, 


ſhare proportionably according to the number of men of which 
their reſpective crews conſiſt. Dong. 311. (298. )* 

[By 5 16. the king may grant charters of goods and lands to be 
taken from an enemy by private adventurers.] 

[By . 20. Eng þ ſhips retaken from the enemy ſhall be re- 
ſtored to the owners, paying one eighth of the value for ſalvage 
to a man of war; but to a privateer, if retaken in twenty-four 
hours, one eighth; if in forty-eight hours, one fifth; if in ninety- 
ſix hours, one third; if above one half, and if converted into ſhip 
of war by the enemy, one half.) 

[Stat. 29 G. 2. c. 34. regulates the diſtribution of prizes, and 
32 G. 2. c. 25. explains and amends it. 

[Stat. 18 G. 3. c. 15. contains regulations concerning prize 
goods not the produce of North America.] 

* Stat. 19 G. 3. c. 67. orders that prizes ſhall be diſtributed in 
the manner pointed out by his majeſty's proclamation, during the 
war with France, under that act and proclamation; a captain of 
marines who happens to be on board a man of war, when ſhe 
takes a prize, but does not belong to her complement, ſhares only 
as a paſlenger. Deng. 324. (310.)* 


(B. 5.) Safe-conduCt. 


The king only can make letters of ſafe- conduct. 7 Co. 25. b. 

By which he takes the party into his keeping and protection. 
Vide Reg. Or. 25. b. 

And theſe letters of ſafe- conduct ought to be inrolled upon re- 
cord in Chancery. 4 Inft. 152.—By the ft. 20 H. 6. 1. They are 
otherwiſe void. 

And by the ff. 15 H. 6. 3. they ſhall expreſs the name of the 
ſhip, maſter, number of mariners, with the portage of the ſhip, 

And by the . 18 H. 6. 8. merchants may take ſhips of ene- 
mies, not having the letters patent of ſafe- conduct on board, or 
inrolled in Chancery. Conf. by the /½. 20 H. 6. 1. / 3, 4. and 
14 Ed. 4. 4. 

No cubſect of a king, in enmity with the king of England, can 
come into the kingdom, without the king's licence and ſafe- 
conduct, 

So a ſovereigu of another kingdom cannot come hither without 
the king's licence, though he be in amity; as the king of the 
Ie of Man, before its ſubjection to the kingdom of England. 
7 Co. 21. b. Calvin, 


So 
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90 of antient time, an ambaſſador, who was prorex, could not 
come without a ſafe- conduct. 4 Inft. 155. g 

But a ſubject of a king in amity may come without licence, or 
ſafe- conduct. 7 Co. 21. b. Calvin. 

By the /. 31 H. 6. 4. if a ſubject attaches the perſon or goods 
of any one, who comes by way of amity, truce, or ſafe- conduct, 
the chancellor, calling to him any juſtice of the one bench or the 
other, on a bill of complaint, may make proceſs againſt the of- 
fender; and may award delivery and reſtitution of the perſon, 


thip or goods. Conf. by 14 Ed. 4. 4. 


How breach of ſafe- conduct ſhall be puniſhed, Vide ante, (B. 3.) 


Admiralty, (E. 8.) 


(C.) Prerogatives in reſpect of the King's own Suh- 
| jeas; in Time of War. 


(C. 1.) To declare War. 
1 5 H E king's prerogative in reſpect of his ſubjects, relates to war 


or the time of peace; for the king has the ſole authority to 
declare war, or peace. 7 Co. 25. 5. Vide ante, (B. 3.) —Parlia- 


ment, (H. 24.) 
(C. 2.) To levy Soldiers. 


Antiently, every one bound by tenure to do any ſervice to the 
king in his wars, ought to ſerve according to his tenure. 

And in the time H. 6. and ſince, it was uſual for any knight, 
or other, to make a covenant with the king by indenture, inrolled 
in the Exchequer, to ſerve him with ſo many men named in a liſt, 
for ſo long a time in his war. Co. I.. 71. a. 

By the /. 11 H. 7. 1. & 18. it is ſaid, that every ſubject, by 
the duty of his allegiance, is bound to ſerve and aſſiſt his prince in 
his wars, Oc. 

But a man is not bound to ſerve the king out of the realm, ex- 
cept for wages. 1 Ka]. 166. J. 10. ad 3o. 

Nor can he be ſent by the king out of the realm to ſerve there. 
2 List. 47. 

Though he be ſent only to Ireland. Ibid. 

Or be ſent to be in an office, as deputy, captain, ambaſſador, Oc. 
Did. 

[The right of impreſſing mariners for the ſea- ſervice, whenever 
the public ſafety requires it, is a prerogative inherent in the crown, 
grounded on the common law, and recognized by many acts of 
parliament. Yer, 154. 

* But this power muſt not be wantonly exerciſed by the officer 
employed in the impreſs ſervice; an information was granted 
againſt one Webs for having impreſſed captain Wager cf a mer- 
chant ſhip to ſerve as a common ſeaman. 1 BY. Rep. 19.* 

And there are certain exemptions—'Thus ; the better opinion 
ſeems to be, that a bargeman protected by the navy board, while 
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carrying timber to the king's docks, cannot be impreſſed by virtue 
of any warrant from the admiralty. 2 Bl. Rep. 1207.* 

* The bargemen of the lord mayor of London are not priviteged 
from being impreſſed if not employed in the act of rowing the 
lord mayor in his barge, though it night be an abuſe of power to 
impreſs them in that ſituation. Coup. 518.“ 

Whether the poſſeſſion of a landed eſtate to a ſmall amount 
will exempt 4 mariner, is yet undecided. Vid. 1 Bl. Rep. 25 1.“ 

[By 13 G. 2. c. 17. every perſon of fifty-five or under eigh- 
teen years, and every foreigner ſerving in a trading veſſel or pri- 
vatecr, is exempted from being prefled.] 

And all perſons for the firit two years of their going to ſea, 
and apprentices for the firſt three years.) 

[And the admiralty to grant protections accordingly, without 
fee.) 

[By 13 G. 2. c. 28. ff. 5. perſons employed in the Greenland 
fiſhery exempt from being preſſed. 

* By A. 19 G. 2. c. 30. mariners belonging to privateers or 
trading ſhips, are not to be impreſſed in the He? Indies, unleſs 
they ſhall have deſerted from his majelty's ſhips ; and the officer 
impreſſing, &c. ſubjected to a penalty of 50/. to the maſter or 
owner, to be recovered in any court of record within his majeſty's 
dominions.“ 

* But in debt on this ſtatute, the declaration muſt aver that the 
mariner had not deſerted from any of his majelty's ſhips of war. 
1 Term Rep. 141.“ 


(C. 3.) Command of the Forces. 


The government and command of the m/itia, and all the forces 
by ſea or by land, and of all forts, belong only to the king. 

And by the /. 13 Car. 2. 6. it was declared, that the ſole ſu- 
preme government, command and diſpoſition of them, by the laws 
of England, ever was the undoubted right of the kings and queens 
of England ; and that both or either of the houtes of »arliament 
ought not to pretend to the ſame. 

[By the acts of mutiny and deſertion, the king's power to make 
articles of war is confined to his own dominions z when his army 
is out of his dominions, he acts by virtue of his prerogative, and 
without the ſtatute or articles; therefore the courts here have no 


juriſdiction for a wrong done by an officer to a ſoldier there; (as 


for degrading him from being ferjcant to a common ſoldier.) 
Barawis v. Keppel, T. 6 Cs. 3 2 Will. 214.] a Vide ſt. 26 G. 3. 
c. 107. the new militia act. As to billeting foldiers, Vide 1 Bl. 
Rep. 350. Vide 2 Burr. 1149. 3 Term Rep. 133.“ 


(C. 4.) Building of Forts, &c. 
So the king by his prerogative has the ſole power of building 
caſtles, forts, &.. 
And a ſubiect cannot build a caſtle, an houſe with battlements, 
or any fortreſs, without the king's licence. C2. L. 5. a. 
Vide Mur. 
Vox. VI. D 
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(D.) Prerogatives, which regard Time of Peace. 
(D. 1.) Enacting of Laws. 


HE king's prerogatives, which concern times of peace, relate, 
1. Lo the enacting of laws. 2. Juriſdiction. 3. The nomi- 
nation of Officers. 4. Trade. 5. The Revenue. 

And thereſore, no ſtatute can be enacted without the royal aſ- 
ſent. Vide Parliament, (G. 10. 21.—R. 3. Oc.) 

But the king cannot alter the courſe of deſcent by his grant; 
as he cannot by his charter make land to be partible among all 
the children, which before deſcended to one. 2 Rol. 164. J. 5. 

Nor grant that land ſhall be deviſeable. 2 Rol. 164. J. 7. 

That a man ſhall hold his land, after his profeſſion in religion, 
2 Rol. 164. J. 10. 

So the king cannot by his grant alter the law in any reſpect ; 
as he cannot give power to any to ouſt another of his land, 


2 Rol. 164. J. ult. | 
Sotheking by his proclamation, may inforce the executionof laws. 


D. 2. 
2. And therefore if the king by proclamation prohibits that which 
— he Was before unlawful, the offence afterwards will be thereby aggra- 
may iſſoe Vated. 12 Co. 75. 
them, So the king by his proclamation may admoniſh his ſubjeQs, 


that they do not offend, under the penalty of the law. 12 Cz. 76. 
So by the ff. 1 Fac. 25. the king may by proclamation reſtrain 
the tranſportation of any grain, generally, or from any particular 
orts. | 
And by the ff. 12 Car. 2. 4. /. 12. the tranſportation of gun- 
owder, arms, or ammunition. 

By the. 31 H. 8. 8. the king, with the aſſent of the greater 
part of the privy council, might iſſue a proclamation, which 
thould be obeyed as an act of parliament, and the offender to pay 
ſuch forfeitures, and ſuffer ſuch impriſonment as mentioned in 
the proclamation. But this is now repealed by the /f. 1 Ed. 6. 12. 

(D. 3) But the king cannot, by his proclamation, make a thing unlaw- 
When not. ful, which was before lawful z for the king cannot create an 


— - 


offence, by proclamation. 12 Cs. 75. 
And therefore, nothing will punithable after a proclamation, 


which was not fo before. 1%. 

So he cannot by proclamation alter any part of the common 
law, ſtatutes, or cuſtoms of the realm. J16:d. 

And therefore a proclamation for the ſuſpenſion of the execu- 
tion of a ſtatute, till the next parliament, is illegal and void. Hid. 

A proclamation that none import wines of ſuch a country, 
which is in amity, under the pain of forteiture, will be void. 
2 Iſt. 63. g 

A proclamation that if the buyer of an horſe in a fair or mar- 
ket, or out of a fair or market, in the county of N. do not pay 
toll, his horſe ſhall be fortcited, is void. Seb. but not determined, 
2 Ra. 172. 

So none can make proclamation, but by the authority of the 
bing, or lawful cuſtom ; for it is the prerogative of the king to 
iu proclamations, 12 Co. 75. 

So 
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So every proclamation ought to be ſub magno figiilo Angliæ. 
Cre. Car. 180. 
And it is moſt proper and ſafe to be ſo pleaded. XR. Cre. 


Car. 180. 

A diſpenſation makes an act, otherwiſe prohibited, lawful to mo : 
him to whom the difpenſation is granted; for dat jus. Yau. 333. The 1 

And this prerogative belongs to the king by the common law, and effect of 
in a caſe of neceſſity. Hard. 446. 448. it. 

But diſpenſations are odious in law. 2 Rel. (179.) J. 25. 

In a diſpenſation, the word diſpenſe is not neceſſary; and there- (D. 8) 
fore, a diſpenſation to hold a plurality by the words, unimus incor- aged 
poramus, Wc. is ſuſſicient. R. Cro. El. 720. | 

If an act of parliament regards only the king's benefit, he, by his (D.) 6.) 


prerogative, may grant a diſpenſation of the ſtatute, 2 Rel. 179. I 


J. 47. king may 

In which caſe the king, in reſpect of place, time, or perſon, make a diſ- 
diſpenſes with a particular perſon, that he ſhall not incur the pe- Fenſation. 
nalty of the ſtatute. 7 Co. 36. 6. 

As if a ſtatute prohibits a thing only /ub modo, or under pe- 
nalty. Semb. Hard. 110. x 

So where a ſtatute limits a time for advancement of juſtice, the 
king may enlarge it; as where the /. W. 2. 10. provides, that in 
the ere, proclamation be made for delivery of writs within fifteen 
days, or a month, the king may enlarge the time by his diſpenſa- 
tion. 2 ft. 377. 

So if a prohibition by a ſtatute be general, yet, in reſpect of 
the inconvenience to particular perſons, though a remedy be given 
for the penalty to the king alone, or by action popular, the king 
may diſpenſe with the particular perſons. 2 Rol. 179. J. 35. 

As if the king lets lands to the vicar of I. in farm, to the 
intent that he maintain hoſpitality, nn ob/lante, any ſtatute. 

Semb. Sau. 22. 

But the king cannot diſpenſe with a thing, being malum in ſe. (D. 7.) 
Hard. 448. In what not, 
As that a ſimoniac may take a benefice, Hard. 445. 

3 Liſt. 154. 

Nor with a thing, which would be a nuſance. Hard. 444, 5. 

So the king cannot diſpenſe with a thing, againſt which the ſubject 
may defend himſelf by law. 

So the king cannot diſpenſe with any thing, in which the ſub- 
ject has an intereſt. Hard. 449. 

And therefore he cannot change or diſpenſe with the common 
law, by his charter; as if he grants that an alien ſhall inherit, it 
will be void. 2 Rol. 115. 

That land, of the nature of gave/kind, ſhall deſcend to the eldeſt 
ſon, 2 Noll. 115. 

So the king cannot diſpenſe with magna charta, which is incor- 
porated into the common law. Lid. 

Nor with the . 13 & 15 R. 2. 3 & 5. or 2 H. 4. 11. which 
reſtrain the incroachments of the admiralty. 4 f. 135, 137. 

Vide i fra. | 
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; , x 
Nor with a ſtatute for the benefit of the church, or the public 
good; for every ſubject has an intereſt in it. As the ,. 5 & 6 MR 


Ed. G. againſt the ſale of offices. 3 Inf. 154. 1 
Or the ſtatute which requires the oaths of allegiance and ſu- 1 


premacy. Did. be 

So the king cannot diſpenſe with an act of parliament, by which 
the ſubject has benefit. 2 R-/. (179.) J. 50. 

As if a {latute prohibits a foreign manufacture pro bono publics, 
to the intent that the people here may make the manufacture, 
the king cannot diſpenſe with it. 2 Rel. (179.) J. 40. R. 11 
Co. 88. | 

The /. 15 R. 2. provides that the admiral ſhall not hold plea ; 
except of a thing done /zper altum mare,; the king cannot diſpenſe | 
that he ſhall hold plea @ primis pontibus uſque ad mare : for the 
ſtatute was made for the public good. 2 Rol. (179.) J. ult. 

So the king cannot diſpenſe with the ,. 27 Ed. 3. that mer- MR 
chants aliens, but not denizens, might export merchandize of tlie 
flaple. 2 Rol. (189.) J. 5. 

Nor with the /. 5 El. 4. that the indenture of apprenticeſhip 
of a mariner ſhall be inrolled in the next town corporate, to make 
it to be mrolled in the corporation of T rmity-houſe. R. 3 Lev. 38 . 


Nor with the ſtatute againſt recuſants. R. Hard. 110. 8 4 
Though the remedy be given to the king for the benefit of the 4 
ſubject. 2 


* By 1 V. & X. A. 2. c. 2. . 12. a diſpenſation by non-ob/tante 
to any ſtatute thall be void, except a diſpenſation be allowed of in 
ſuch ſtatute.“ 

(b 8.) So the king may pardon all offences, of which a man is at- 
Pa:don., tainted, or convicted. Vide Pardon, (A.) z 
So all offences within the juriſdiction of the ſpiritual court. ; 


4 

So if a man be excommunicated for a contempt, and the king I 
grants a general pardon, whereby the contempt will be pardoned, MX 
the excommunication is avoided : and if he be taken upon an "7 
excommzunicato capiendo, he ſhall be diſcharged. R. 2 Rol. (178.) | $ 
J. 45. Adm. 2 Lev. 36. 1 
But the king cannot reverſe a judgment againſt a criminal with= 
out legal proceſs. 2 Rl. 164. J. 50. 3 


(D. 9.) Prerogative as to Juriſdiction Eccleſiaſtical. 


The king has full prerogative and juriſdiction to do juſtice and 
right to all within his kingdom, in all cauſes eccleſiaſtical, or civil. 
5 Co. 8. b. De Fur, Eccl. 

And may correct and reform all crimes, abuſes, and enormities 
within his kingdom. 5 Co. 9. b. De Fur. Ec. 2 Rol. 230. I. 5. 
Vide Viſitor, (A. 1.) 1 

By the ft. 37 H. 8. 17. the parliament recognizes that the king 1 
is ſupreme head in earth of the church of Eugland, and hath full 3 
power- and authority to puniſh and repreſs all manner of 
hereſies, errors, vices, fins, abuſes, idolatries, hypocrifies, and © 
ſuperſtitions within the ſome, and to exerciſe all manner of eccle- 1 

ſiaſtical 2 
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ſiaſtical juriſdiction. And this was before enacted by the 
A. 26 H. 8. 1. Vide poſt, (D. 17.) 
But the ff. 26 H. 8. 1. and 37 H. 8. 17. were repealed by the 
A. 1&2 Fb. & M. 8. and afterwards by the /. 1 El. 1. all ſta- 
tutes there mentioned are revived; among which was the faid 
A. 37 H. 8. 17. 
And by the f. 8 El. 1. it is allowed, that K. Henry 8th, by the 
clergy in convocation, and by the lords ſpiritual and temporal and 
commons in parliament, was rightfully acknowledged to have the 
ſupreme | rag juriſdiction, Sc. over all the eſtate eccleſiaſtical, 
and the ſame did uſe accordingly. 
And all cccletiaftical juriſdiction began originally by the grant 
of IT. 1. or rather by parliament; for before, eccleſiaſtical cauſcs 
were determined in the hundred. 2 Rel. 216. J. 20. 
The juriſdiction of rhe biſhops, &c. began by the king's grant. 
2 Ruſh. 1343. 
This ſupreme eccleſiaſtical authority i 1s inherent in the king, and 
a flower of his crown. Heb. 143. Vide pa, (D. 17.) 
Wherefore he may by mandamus command the eccleſiaſtical 
judge to do right; as to ſwear a churchwarden, ſexton, Oc. 
choſen according to cultom. R. 2 Rel. 234. JI. 15. 35. Vide 
Mandamus, (A.) 
To grant adminiſtration, probate of a will. 2 Rol. 234. J. 39. 
50 before the /f. 16 Car. 11. he could grant an high commiſſion 
for the correction of abuſes, &c. which was not founded upon the 
ft. 1 El. 1. but by the anticnt power of the crown explained and 
declared by that ſame ſtatute. R. 2 Co. 37. 2 Rel. 219. J. 30. 
Vide Courts. (N. 1.) 
So the king as ſovereign of the realm ought to endeavour that 
nothing be done to the diſheriſon of the crown, or propagation of 
a falſe religion : and therefore, he may exhibit an information for 
the diſcovery of a ſuperſtitious uſe. R. 1 Sal. 163. Yue 
Uſes, (M. ) 
As to the uſurpation of eccleſiaſtical juriſdiction by the pope, 
and how reſtrained, vide Ecclefiaftical Perſons, (B. 1.)—Popery. (B. 20) 
The eccleſiaſtical laws, though derived from others, yet being * 
approved and allowed here by general conſent, are the king's ec- Whar ve. 
cleſiaſtical laws. 5 Co. 9. a. De Fur. Eccl. Dav. 70. b. yo Canons 
And by the /. 25 H. 8. 21. England is ſubject to no laws, but! 3 28 
ſuch as are made within the realm, or by long uſe, and free con- 
ſent the people have bound themſelves to the obſervance of. Yule 
Canons, (C.) 
ee þ = the eccleſiaitgeal laws are made within the realm, 
r adopted by uſage and cuſtom, 
gs fore the cor 1guett, the king, with the aſſent of the clergy, 
and tace the conqueit, in convocation and provincial tynods, have 
made conſtitutions; all which arc part of the eccleſiaſtical laws at 
this day. Dav. 72. b. 
And ſuch conſtitutions, with the kin, 2's aſſent, are good laws 
for the government of the cicrgy, without the pariiament. KX. 
2 Cra. 27. R. Alo. 783. in eccivtuattical matters, 
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But a biſliop, or other ordinary, cannot, without a canon or 
cuſtom, command a layman to obſerve any new rule or ceremony. 
Per. 2 J. Houghton cont, 2 Rol. 221. Q 

(D. 11.) Foraſmuchas the eccleſiaſtical laws are the king's laws, the in- 
_ within terpretation and execution of them belongs to the king, and his 

power * # : 

of the king. Miniſters, Daw. 70. b, Vide Canons, (C.) 

So the king has power to diſpenſe with the eccleſiaſtical law, 
R. Dav. 73. a. 70. b. 

And therefore may exempt from the viſitation and juriſdiction 
of the ordinary. Dav. 73. a. Vide Viſiter, (A. 7.) 

He might of common right, before the ,. 25 H. 8. 21. grant a 
diſpenſation in commendam, Dav. 73. Vide poſt, (D. 18, &c.) 

He might diſpenſe with a baſtard to be a prieſt. Hab. 147. 

So the king may pardon an offence contrary to a canon, or the 
eccleſiaſtical law. Dav. 73. a. 

And ſuch pardon ſhall be a bar in all ſuits pro /alute anime, or 
reformatione morum, and all ſuits ex Mio in the eccleſiaſtical court. 
Dav. 73. a. Vide Pardon, (E. 1.) 

What cauſes belong to eccleſiaſtical conuſance, or not, vide Pro- 
hibition, (A. 2.—F. 1. &c,—G. 1. &c.) 

As to the juriſdiction, and proceedings in eccleſiaſtical courts, 
vide Courts, (N. 1. &c.) 

O. 12.) So the king, and commiſſioners appointed by him, may pro- 
441-5 nounce ſentence of deprivation, or other eccleſiaſtical cenſures, 
ulis purſuant to the common law uſed in this realm. Semb. 2 Cre. 37. 

R. Mo. 75 5. 

And where a biſhop takes caution by obligation, he ought to 
take it in the name of the king. Per Wild, 2 Lev. 36. 

So the king and his commithoners may paſs a cenſure, purſu- 
ant to a canon, though there be a high commiſſion for the ſame 
offence. Poph. 59. 

But an eccleſiaſtical judge cannot impoſe a pecuniary mulct or 
fins for an offence. 2 Rol. 216. J. 35. Vide Poph. 60. 

(D. 13.) By the /. 24 17.8. 12. all cauſes teſtamentary, of matrimony, 
Appeals, divorce, tithes, Cc. thall be finally determined within this realm, 
In what without appeal, Sc. to the ſee of Rome, or other foreign court 
court an 3. . k . 
peal mall : c. and any who procure ſuch appeal, c. ſhall incur apremunire. 

Conf. by thefl. 25 H. 8. 19. 

And by common law, appeals were determined within the 
realm, without appeal to Rome. 2 Rol. 233. I. 25 ad 35. 

By the .. 24 U. 8. 12. if a cauſe be begun, before an arch- 
deacon or his official, the appeal ſhall be to the biſhop of the dioceſe, 
Fide 4 Inſt. 339. 

If commenced before the biſhop dioceſan, or his commiſſary, 
to the archbiſhop of the fame province. 4 1nft. 339. 

An appeal lies from the ordinary about ſetting up ornaments in 
a church, and if the ordinary, as archdeacon, was alſo commiſſary 
to the bithop, the appeal is to the metropolitan, Cart v. Marſh, 
M. 11 6. 2. Sr. 1080,] 

[f before the archdeacon of any archbiſhop, or his commiſſary, 
to the court of the arches, or audience of the ſame archbiſhop, 

T1 and 
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and from that court within fifteen days after ſentence there, to the 
archbiſhop of the ſame province. 

[f the king be concerned, the appeal ſhall be to the upper houſe 
of convocation. 4 I. 339, 340. 

And by the /. 25 H. 8. 19. appeals ſhall be made in the ſame 
manner in all cauſes, of what nature ſoever. 

An appeal from the biſhop, or his commiſſary, to the archbi- 
ſhop in his court of arches, 1s good ; though this is not the pro- 
per court; for theſe words, in his court of arches, ſhall be reject- 
ed as ſuperfluous. R. Dy. 240. b. 

So an appeal lies from the dean or commiſſary of the archbiſhop 
in his exempt juriſdiction, to the court of arches or audience by 
che common law; for it is not within the /f. 24 H. 8. 12. Ought. 
c Fi. 275. 

© 14488 275 
3-8 So it lies a delegato ad delegantem, viz. from the commiſſary or 
* oy official of a biſhop, to the hiſhop himſelf. Ougbt. Tit. 274. 
5 Py the /t. 24 H. 8. 12, cauſes commenced before any of the (D. 24. 


'. of 
I arcl:biſhops of Canterbury or York, or brought before them by way = 0 1 _ 
” $ of appeal ſhall be, finally determined by them, without other or 1 
> further appeal. 
„ 4 But by the %. 25 H. 8. 19. for lack of juſtice in any the courts 
2 of the archbiſhops, it ſhall be lawful for the parties grieved to 
- 4 ap cal to the king in Chancery, and on ſuch appeal, a commiſſion 
N 4 under the great ſeal thall be directed to ſuch as ſhall be named by 


the king (as in caſe of appeal from the admiral's court), to hear 
and definitively determine ſuch appeal, with all circumſtances 
concerning the ſame, whoſe ſentence thall be definitive. 

And by the /ame flatute, appeals from the governors of abbics, 
or other places exempt, ſhall be made to the king in Chancery (as 
before to the pope) immediately, and be by ſuch committioners 
definitively determined. 

And therefore in all eceleſiaſtical cauſes, an appeal lies to the 
delegates. 4 I. 339. 

[It is diſcretionary in the court of Chancery, whether they will 
grant a i commithon of delegates, (i. e.) to lords ſpiritual and 
temporal, judges at common law, and civilians, or to judges and 
civilians only. Ex parte Hellier, P. 1754. 3 Athyns, 798.] 
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queſtion depending which concerns the canon or eccleſiaſtical 
law, a full commiſſion is granted; where it is a mere matter of law, 
as a queſtion on a will, it iſſues to judges and civilians only. d.] 

[One intereſted in a ſentence may have a commiſſion of dele- 
gates to review, though no party to the original ſuit. Fores v. 
Bougett, H. 1739. 1 Atkyns, 298. 

The king may appoint whom he pleaſes to be the delegates. 

And afterwards may add others by a commiſſion of adjuncts. 
Ray. 475. 

If any of the judges are in the commiſſion, the place of aſſembly 
is uſually appointed by one of them at Serjeant's-1nn. Ray. 470. 

[On an appeal on a collateral point, the court .of dclegates 
may, inſtead of remitting the cauſe to the arches, retain it 


D 4 — ad 


Ll is 
. 


— 


CHILES +. 
SS ApJ. wy Sm ů 
OS . — 


— — CI 


— — = 


— 
= 
- 
— 
— 


A nes 


==: — * 
— - — 


40 


(D. 15.) 
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D. 16) 
Commiſhon 
tor review, 
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ad inſtantiam partis, and hear it on the merits. Williams v. Ofborne, 
Delegates, 1718. Str. 80.] 

The delegates onght to proceed according to the eccleſiaſtical 
laws, and they cannot fine or impriſon. 4 {n/t. 334. Conf. by ft. 
13 Car. 2. 12. 

They may excommunicate. R. 2 Rol. 233. I. to. Cont. 2 Bul. 4. 

So if they repeal an adminiſtration granted by an inferior judge, 
they may grant adminiſtration. Semb. Lat. 85. 2 Rel. 233. J. 10. 
Vide Adminiſirator, (B. 2.) R. cont. 2 Bul. 4. 

But an appeal does not lie to the delegates upon a ſentence of 
deprivation by a viſitor of a college; for this is a temporal matter. 
4 Inft. 340. Dy. 209. a. | 

Or by viſitors conſtituted by ſpecial commiſſion. 4 1. 340. 
2 Kol. 232. J. 50. 

As to an appeal to the dclegates in marine cafes, vide Admi- 
ralty, (G.) 

To parliament, from Chancery, vide Parliament, (L. 7.) 

To a viſitor, vide Viſitor. | 

To the pope, vide Popery, (A. 3.—B. 2.) 

By the %. 24 H. 8. 12. in cauſes teſtamentary, or of marriage, 
divorce, tithes, c. which may touch the king, the appeal ſhall 
be to the upper houſe of convocation of the ſame province. Vide 
Convocation, (D.) 

Though by the ,. 24 & 25 H. 8. the ſentence of the delegates 
is final, yet the king may grant a commiſhon of review; for 
this is not reſtrained by the fame acts, and the pope, as ſupreme 
head, (whoſe authority is now annexed to the crown by the 


A. 26 H. g. 1. and 1 E/. 1.) had power to do it. X. 4 1. 341. 


R. Mo. 462. Cro. El. 5 71. 

So though a decree by the high commiſhon had no appeal, 
vet the king, by a ſpecial commiſſion, might have examined it, 
2 Rol. 233. l. 20. Adm. Mo. 782. 

But a commiſſion of review is ex gratia, and not of right, 
Mo. 782. 

If an appeal be juſt, the ſuperior judge ought to receive it. 
4 List. 340. . 

And the king cannot take away the benefit of an appeal. 16d, 

An appeal lies 4 ſententia definitivd, vel decreto interlacutoris ha- 
bente vim ſententiæ definitive per procuratorem viud voce immediately 
upon ſentence given. Ornght. Tit. 289. 295. 

Or within ffteen days after ſentence, in writing before a no- 
tary public. Orght. Tit. 295, 296. 

So an appeal lies a gravamine before ſentence ; which ought to 
be in writing, and ſpecify the gravamen. Onght. Tit. 277. 285. 

If an appeal be lawfully made, the inferior judge cannot pro- 
ceed; for his authority is ſuſpended. 4 {n/*, 340. 6 Ce. 18. b. 

So by an appeal the ſentence is ſuſpended, 2 Nl. 233. J. 40. 

If an appeal be from a ſentence of excommunication, the party 
might c:/:brare miſſum, may fue actions, &c. pending the appeal. 
2 Rol. 33. I. 42: | 


And 
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And where a ſentence is afterwards revoked and annulled 
upon a citation, without appeal, all meſne acts are good. 
R. 6 Co. 18. 6. 

So if the commiſſion of an inferior judge has the words, appel- 
latione remotd, he may proceed to the execution of his ſentence, 
till the appeal received, and an inhibition ſent to him. 4 1n/e. 340. 

So if, after ſentence, the party be excommunicated for not per- 
forming it, and then he appeals; though the ſentence be 
thereby ſuſpended, the excommunication is not ſuſpended. 
R. Mo. 850. 

In an appeal from a definitive ſentence (not upon a gravamen 7 
each party may non allegata allegare, et non probata prebare. 

If there be an appeal to a ſuperior judge, he ought to give the 
ſame ſentence that the inferior ought; as if they repeal an admi- 
niſtration granted by an inferior judge, the delegates may grant 
adminiſtration. Lat. 85. Vide ante, (D. 14.)—Adminiftrator, 

B. 2. 

80 1 the ſuperior judge revokes the former ſentence, he ought 
to reverſe all the me/ne acts done after the appeal to the prejudice 
of the appellant. 4 It. 340. 


41 


By the /. 16 N. 2. 5. of Præmunire, the crown of England is (D. 27.) 


ſubject to none, but immediately unto God. 


upremacy 
inecclehaſ- 


And by the . 25 H. 8. 21. the kingdom of England re:og- tical affairs, 


nizes no ſuperior under God, but the king. Vide Dav. 61. 

And this was only a declaration of the common law. Mo. 782. 

And therefore the king of England is ſupremum caput ec cleſiæ 
Anglicane. Vide Eccleſeaſtical Perſons, (A.) 

This title of /upreme head of the Engliſh church, was firft attributed 
to the king by the clergy in convocation. 20 H. 8. Co. L. 7.4. 

And was afterwards uſed by the king. 22 H. 8. Bid. 

By the /. 26 H. 8. 1. the king, his heirs, and ſucceſſors, ſhall be 
reputed the only ſupreme head in earth of the church of Zngland, 
and ſhall have, united to the imperial crown of this realm, as 
well the title and ſtyle thereof, as all honours, dignities, juriſ- 
dictions, &c. to the ſame belonging, &c. 

By the /. 37 H. 8. 17. the ſame title was recognized by par- 
lament. Vide ante, (D. .) 

But thoſe ſtatutes were repealed by the f. 1 & 2 Ph. & M. 8. 
yet afterwards by the f. 1 El. 1. that ſtatute of repeal was re- 
pealed, as to all ſtatutes by this revived, and the ſtatute 37 H. 8. 17. 
is thereby expreſsly revived. 


And by the /. 1 El. 1. all juriſdictions, privileges, &c. ſpiri- 


tual or eccleſiaſtical, by any ſpiritual or ecclefiaitical power, or 


authority lawfully uſed, for the viſitation of the eccleſiaſtical ſtate 
or perſons, reformation, order, or correction of the ſame, and of 
ail errors, herèſies, ſchiſms, &c. ſhall be for ever annexed to the 
imperial crown of this realm. 

And therefore all eccleſiaſtical juriſdiction, though uſurped by 
the pope, was now reſtored to the crown. 4 ft. 325. Vide 
Kcolefiaftical Perſins, (A—B. 1.) 
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So by the /. x El. 1. * the queen, by letters patent under the 
great ſeal, may authorize ſuch perſons, being natural born ſub- 
jects, whom, when, and as long as ſhe pleaſes, to exerciſe all 
{piritual and ecclefiaſtical juriſdiction within her dominions; and 
to viſit, reform, correct, &c, all errors, hereſies, ſchifms, abuſes, 
Sc. which, by any ſpiritual or eccleſiaſtical power, &c. may be 

Repealed lawfully reformed, &c. * Vide Courts, (N. 1.) 

= can. go eccleſiaſtical courts may be held in the name of the ordi- 
nary, without the king's patent. 2 Ru. 451. Cont. 2 Ruſh. 1344. 
Acc. 12 Co. 7. 2 Ruſh. App. 278. 

And all proceſs may iſſue under the ſeal of the ordinary, and 
needs not the great ſeal, or other ſeal of the king. 2 Rußb. 45 K. 

Though by the /,. 1 Ed. 6. 2. it was enacted, that all proceſs 
eccleſiaſtical ſhall be made in the name of the king, and have no 
other ſcal than what hath the king's arms, &c. for that ſtatute is 
now repealed. R. 12 Co. 7. 

(b. 18.) By the ancient ecclefiaſtical law, a biſhop could not have or 
e hold a benefice with cure within his dioceſe; for if he had ſuch, 
mend. it became void when he was created a biſhop. Dav. 68. 6. 
When a diſ- Lau. 19, 20. 

—— % 80 by acceptance of a ſecond benefice with cure, by the com- 
mon law: the firſt became void. Vide Eſgliſe, (N. 5.) 

And therefore, in theſe caſes, a diſpenſation was neceflary for 
retaining the firſt benefice. 

A diſpenſation in commendam is ſemeſiris, temporaria, or perpetua. 
Hob. 144. SY 

Semeſtris is for fix months after voidance, till prefentation ; and 
therefore lawful. Bid. 

So a perpetual rommendam, or for life, to take, with the conſers 
of the patron, may be allowed in ſome caſes ; for it is in the na- 
ture of a proviſion. Hob. 153. 

Otherwiſe of a temporary commendam. Hob. 153. 155. 

D. 19.) But the king may grant a diſpenſation to a biſhop elect, before 
By whom it TR” 1 2 . 
may be conſccration, to retain his benefice in commendam, by the common 
grentee., law. RN. 2 Rol. 233. I. 50. Hob. 143. Dav. 73. Heb. 147. 
3 by So the king may grant all diſpenſations ſince the /. 25 H. 8. 

es- Vide poſt, (D. 20.) in the fame manner as before; for though the 

ftatute ſays, a/l diſpenſations ſhall be granted in manner following, and 
not otherwiſe, the king is not thereby reſtrained. Hb. 146. 

And therefore the king now may grant a diſpenſation retiner? 
in commendam. 

And this may be for years, or guamdiu he is a biſhop ; for it 
continues the former incumbent for a time, Hab. 156. 

So it may be zenere a deanery, prebend, or other dignity in com- 
anendam. 2 Rol. 451. 

(b. 20.) Yet a diſpenſation capere in commendam a church, then full of 
When not. an incumbent, cannot be granted. Hob. 150. 
nn " By the /. 25 H. 8. 21. every diſpenſation, licence, &c. ſhall be 

iſpentation ; g 1 
mey be granted in manner following, and not otherwiſe, viz. the arch- 
slented by biſbop of Canterbury ſhall have authority by inſtrument, under 


. 5 
3 ror, the {cal of the arclibiſhop, to grant all diſpenſations, &c. neceſſary 
| for 
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for the profit of the king and his realm, ſo as he grant none for 
any cauſe repugnant to the law of God, 

But ſhall grant none but in caſes accuſtomed to have ſuch by 
the authority of the ſee of Rome, without licence of the king, by 
bill ſigned. 

And all diſpenſations of importance, which paid 4 /. for expe- 
dition at Rome, (and of the tax of all diſpenſations at Rome two 
books ſhall be made, one to remain with the regiſter of the fa- 
culties, the other with the clerk in Chancery,) ſhall be confirmed 
under the great ſal. 

And all other prelates may diſpenſe, &c. in the ſame manner as 
they could by the common law, or the cuſtom of the realm. 

And thereforz, in caſes in which it was generally allowed the 
pope might grant a diſpenſation, the archbiſhop now may grant 
a diſpentation by this ſtatute, Hob. 146. 

And therefore the archbiſhop may grant a diſpenſation to take 
a plurality, within the /. 21 H. 8. Pau. 20. 

But the archbiſhop cannot grant a diſpenſation by this ſtatute, 
except in ſpiritualibus, in which the pope was allowed to grant 
quaſt de ure. Hab. 147, 148. 

So the archbiſhop is reſtrained from granting diſpenſations in 
four caſes where the pope granted them; as by the ſtatute itſelf 
he is reſtrained in caſes repugnant to the divine law. Hob. 147. 

And therefore he cannot grant it for a prohibited marriage. 
Hab. 147, 148. 

Nor for an alien, who does not ſpeak Engliſh, and reſide, to be 
a prieſt, Hob. 148. 

Nor for benefice to be appropriated to a nunnery, Hab. 148. 

2. He cannot grant it in any caſe contrary to the f. 21 H.2. 
againit pluralities. Hob. 147. Vide Eſeliſe, (N. 5.8.) 

3. Nor in caſes contrary to the king's prerogative, or the laws 
and ſtatutcs of the realm. Hob. 148. 

And therefore a diſpenſation capere in commendam any churches 
not above ſuch a value, without mentioning that they are void, 
though made by the archbiſhop, and contirmed by the king, is not 
good. R. Hob. 150. 

Or capere, without expreſſing a proviſion for the conſent of the 


"patron. Hab. 152. 


90, 4. The archbiſhop by this ſtatute cannot grant a diſpeniation, 
except in caſes convenient and neceſſary, upon examination of the 
cauſe, and quality of the perſon. Heb. 148. 

And therefore a diſpenſation by the arckhiſhop, with the con- 
firmation of the king, capere in commendam for years, or quanidiu 
he ſhall be biſhop of ſuch a fee, &c. will be void; for he is 
not a complete incumbent, and other incanveniencies enſue. 
Hob. 153. 155. 

Every offence by an eccleſiaſtical perſon, contrary to the duty 
of his function, may be puniſhed by the ſpiritual court. 


A. biſhop, 
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Deprivation. 
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7 Sal. 18 5 cauſes it 
So he may be deprived for a crime, 1 Sal. 134, 135. mall be. 
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A bittop, by the archbiſhop of his province, as well as a parſon, 
vicar, or other eceleſiaſtical perſon of an inferior order, by his or- 
dinary. 1 Sul. 135. 

So a deprivation may be by eccleſiaſtical commiſſion, as well as 
by the biſhop, or other ordinary. R. Jon. 393. 

And therefore a parſon, &c. may be deprived, if he be an he- 
retic. Dal. 51. 

It he depraves the common prayer. R. P:ph. 60. 

If he be an inſidel, or miſercant, which ſignifies a miſbeliever, 

So by the /. 13 L. 12. if he adviſedly and directly maintain 
doctrine repugnant to the 39 articles, and being convented before 
his ordinary, &c. ſhall not revoke his error; or, after revocation, 
affirm ſuch untrue doctrine, 

So if he be a ſchiſmatic. 

So by the /. 1 El. 2. if he refuſe to uſe the book of common 
prayer, or to adminiſter the ſacraments according to it, or uſe 
other form, or prayers, &c. or ſpeak or preach in dcrogation 
thereof, having formerly been convict for the like offence, 

Or by the V. 14 Car. 2. 4. if he read not morning and evening 
prayers publicly on ſome Lord's day within two months after his 
induction, and declare unfeigned aſſent to the uſe of all things 
contained in the book of common prayer; or, in caſe of lawful 
impediment, within a month after the impediment removed. 

So if he be convict for any non-conformity. 

So if he be obſtinately diſobedient to the lawful canons of the 
church. | 

As if he takes an incompatible benefice, without a diſpenſation, 

If he takes a benetice by a ſimoniacal contract. 1 Sal. 134. 

If he be a common drunkard. R. 1 Brownl. 70. 2 Brownl. 37. 

Pin. Ent. 219. 

So he may be deprived for the firſt offence in depravation of 
the common prayer; for the ſtatute, being in the affirmative, 
does not take away the effect of the canons. X. 5 Co. de Ju. 
Keel. 3. 5. 2 Rol. 222. J. 30. 

So if he be incorrigibly diſobedient to his ordinary. 

So if he be guilty of murder. 

Or, before the /f. 18 El. 7. if he was convict of any homicide, 
and could not purge himſelf, 2 Rel. 222. J. 15. 

So ſince the ,. 18 El. 7. if he be convict of manſlaughter by 
verdict; for though the ſtatute ouſts the purgation, it does not 
take awav the offence. 2 Rel. 222. l. 20. 

So if convict for perjury in the ſpiritual court for a ſpiritual 
matter. Per Felt, 1 Sal. 134. 

a Or forgery of orders. 1 Sal. 134. 

So if he be mere laicns, R. Dy. 293. Bend. pl. 234. 

So he may be - deprived for dilapidation of the church. 
al. 134, 5. 
abbot had aliencd lands, which he had in right of his 

abbey. 2 Nal. 222. J. 10. 

5 aa A {entence of deprivation, though it be for nullity of inſtitution 
ac na- and induction, as that te preſentee was mere {@cus, does not re- 
late 
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late to make an avoidance ab znitia, fo as to give a lapſe to the 
biſhop. 2 Rol. 220. J. 20. 
Or to make the inſtitution and induction of a clerk by A. after 
the inſtitution of the preſentee deprived, but before his deprivation, 
to be good. 2 Rol. 220. J. 10. 
Or to make a marriage, adminiſtration of the ſacraments, or 
other ſpiritual act by him, void. NR. Cre. El. 775. Mo. 606. 
Or to make a leaſe by him, confirmed by the patron and ordi- 
narv, to be void. R. Cro. El. 775. 
But if, after deprivation, the party deprived be reſtored by 
lawful commitlioners, the ſentence of deprivation is annulled, 
and the incumbent continues, and a preſentation upon ſuch de- 
privation does not ſupply its turn. R. Mo. 558. 
If a deprivation be by the king, or his commiſſioners, who repre- 
ſent his perſon, an appeal does not lie; but the king, of grace, 
1. 1y grant a commiſſion of review. Az. 782. 
The king is patron of all the biſhoprics in the kingdom, (b. 24.) 
which are of the king's foundation. Vide Eccleſiaſtical Per- Seifore of 
Ws” temporal. 
uns, (C. 2.) ties. 
So all the biſhops of Wales are of the patronage of the king, The nature 
and he ought to grant their temporaltics to them. 1 R2/.882. J. 5. 3 


So the biſhops of Ireland. F. N. B. 169. G. . 
Ihe temporalties of a biſhop are all his temporal poſleſſions, 
which belong to the bithopric. Sav. 5 2. | - 


And during the vacancy of the biſhopric, they belong to the 
king. 2 Inſt. 15. Mad. 207. 

And the king is ſeiſed of the freehold. 1 Rel. 881. J. wt. 

And ſhall have the profits, take a ward, preſent to a church, &c. 
Fide Efeliſe, (I. 5, 6.) 

But by M. Ch. 9 H. 3. 5. cuſicdie archiepiſcopatuum epiſcopatuum, 
Dc. vendi non debent. 

And therefore a ſubject cannot claim thoſe temporalties by 
grant, or preſcription. 2 1. 15. 

So by M. Ch. 5. the king ſhall reſtore the temporalties in the 
{ame plight as he had them. 2 1½/. 14. 

And a commiſſion of cyer and terminer goes, to hear a treſpaſs 
done in the vacation. 2 Ist. 152. 

50 a common perſon ſhall have the temporalties of an abbey, 
Oc. of his foundation. 2 1nff. 68. 

After a biſhop is elected and confirmed, the king makes reſti- (D. 24.) 
tution of the temporalties to him. Bur. H. II. How grant- 

So he may grant them after election, and before conſecration. mm 
I Rel. 882. J. 15. 

If the king limits no eſtate in the temporalties, yet the biſhop 
ſhall have the fee. 1 Rol. 882. J. 20. 

So though the king limits only for life, or years; for that will 
be void. 1 Rol. 882. J. 20. 

If a biſhop ele accepts rent reſerved upon a leaſe by his pre- 
err the leaſe ſhall not be allirmed by ſuch acceptance. 

al. 175. 


But 
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But till a writ for reſtitution of the temporalties to the biſhopy 
they are not veſted in him, though he be a complete biſhop, 


r Rol. 88 1. J. 50. : 
So after reſtitution, the biſhop ſhall not have an action for a 9 


treſpaſs done in the vacation; for the /. Marl. 29. does not ex- 8 


tend to him. 2 Iuſt. 15 2. 7 

So if an election be without the king's aſſent and licence, le 

may refuſe reſtitution. F. N. B. 170. C. 7 

"Y (D. 25.) So for an enormous offence in a biſhop, his temporalties may be 

| How ſeiſed. ſeiſed in manus regis. 2 Rol. 228. J. 20. I 
1 As if he be attainted for treſpaſs contra pacem; for, being a 
1 prelate, a capias does not lie againſt his perſon. 2 Rol. 228. J. 25, © 
7 Or for a contempt, as upon an attachment in prohibition. 
2 Rol. 228. J. 15. 30. 93 

Or for not admitting a varlet to his corody. 2 Rol. 228. J. 19. 

So if he be found a diſturber in a guare non admiſit by the kin. 

2 Rel. 228. J. 17. | * 

Or be found guilty in a quare incumbravit, after a non admittas *% 


a 


r 
"a; 


delivered to him. 2 Rel. 228. J. 10. 
So upon the death of a biſhop, the king, by his prerogative, 
ſhall have his palfrey, baſon, and ewer, and kennel of hounds ; 


= 


8 
8 
1 


"4 
and proceſs ſhall iſſue for them, if not compounded. Sav. 53. E 
b. 26.) During the vacation of a biſhop or metropolitan, the ſpiritual M 


Guardian of juriſdiction belongs to the guardian of the ſpiritualties. Lind. 33. 
= Þ my" v. Vicar General”. | 
Who ſhall And the dean and chapter, of common right, is guardian of 
be, the ſpiritualties to a metropolitan, as to the archbiſhop of Can- 
terbury. 2 Rol. 223. J. 7.22. But the prior of Chrift Church, 
Canterbury, is ſaid to be ſo. Ibid. J. 20. 50. 
So to the archbiſhop of York. 2 Rol. 223. J. 25. | 
So in inferior biſhoprics, the dean and chapter, of common 
right, is guardian of the ſpiritualtics, and not the metropolitan. 
2 Rol. 223. 1.10, But this ſcems to be by compolition, Temp. 
WARM But where the uſage allows it, the metropolitan ſhall be guar- 
dan of the ſpiritualties; as the archbiſhop of York ſhall be to the 
biſhop of Durham. 2 Kol. 223. J. 17. 
So by preſcription an archbiſhop may be guardian of the ſpiri- 
tualties to a biſhop within his province. Lind. 33. v. Vicar 
Gener”, 
So by compoſition, per o/igrem by the archbiſhop, electum ov 
nominat” per capitulum. Lind. 33. v. Vicar” Gener.. : 
| b. 25.) The guardian of the ſpiritualties regularly may exerciſe all ſpi- 
| What he ritual juriſdiction. Sav. 52. ; 
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105 | _ As he may make ad:nitton and inſtitution. 2 Rol. 223. J. 40. 
4 So a writ ſhall be directed to him for trial of baſtardy, Sc. and 
Wh he ſhall make a certificate of it. 2 Rel. 223. I. 44. Vide Certi- 
| * | | Fcute, (A. 4.) 
| 1 r. So he ſhall prove wills, grant adminiſtration, licences for mar- 

. riage, Sc. Fav. 82. 
i if wm ? (D. 28.) 


— — 
— 


—— Eo ne ne nat — 


log a AE: 


2 — A : * : 
— — ß—ꝓ—yUñE 
—— - 5 — 


— 


——— — — —— k —— 
1 2 2 
— - = 


= — 
— b 


— 


mp. 


are 


the 


iri- 


ar 

ow 
Pi- 
ad 
2 


ar- 


8.) 


n 
7 


bs % 

AS SE 

wo * 
— 


8 $ 


5 NN 
22 * — SEES * 


* 


2 
"ol; 


dC XN wie 5 * 
7 


err. 
8 + 
ad W >", 
4, Q- HI EE TH 
7 


I) 


e 


2 IS 
4 Ar 3 1 


I @ >: 
* 


* 

, oak ire 
82 Joes = 

. a, 


N 
*s fs AION 


PRAROGATIVE. 


(D. 28.) Juriſdiction Temporal. 


Vide Courts, (A.) 

But the king cannot erect a court of chancery, or conſcience ; 
for the common law is the inheritance of the ſubject. 2 Rel. 164. 
J. 30. Vide Chancery, (A. 3.) 

Nor grant a liberty 7enere placita, according to the courſe of the 
civil law. 2 Rol. 164. J. 25. 

Nor grant that the court of Yort ſhall hold plea, by Zng/;/ bill, 
of an obligation, or other matter triable at the common law, 
R. 2 Rol. 164. J. 32. 

Nor grant that ſuch an one ſhall not be impleaded by action. 
2 Rel. 164. J. 20. 

So the erection of a new court, with a new juriſdiction, cannot 
be without an act of parliament. 4 1n/t. 200. 

And if it be erected, the juriſdiction ought to be expreſſed; for 
nothing omitted ſhall be within ſuch juriſdiction. id. 

So the king cannot grant to a court, that it may proceed ac- 
cording to the civil law. 2 Ruſh. App. 77. 

Nor can, by charter or commithon, &c. alter the common 
law. id. 

For the appointment of juſtices, vide pot, (D. 37.) 


The king may grant ſuch commiſſions as are warranted, or al- (b. 29.) 


lowed, by the common law, or by act of parliament. 4 /. 163. 
2 Inft. 51. 

Commiſſions are general, as to perſons, crimes, Sc. as a ge- 
neral commiſſion of cyer and terminer. 4 nfl. 162, 

Or ſpecial, when confined to particular perſons, offence, or © 
place. 4 It. 163. 

As upon a heinous treſpaſs done, which requires f://inum re- 
medium. Reg. 123. By the ft. W. 2. 13 Ed. 1. 29. 
Upon heinous exactions, &c. by a biſhop and his miniſters, 
Reg. 125. b. 

But the king cannot grant a commiſſion not uſual, nor allowed 
by act of parliament. 4 I/. 163. 2 1nft. 478. 


And therefore by the /i. 18 Ed. 3. f. 2. 1. a commiſſion of (+ 9. It get 
new inquiry is declared void. 2 expired? 


So by the ff. 18 Ed. 3. f. 2. 4. * a commillion for aſſaying han 4 


Statutes. 1 


weights and meaſures. 

So a commiſſion for making of boats, &c. 4 Infl. 163. 

50 a commiſſion to apprehend a felon, and ſeiſe his lands and 
goods. 2 Inft. 54. 

So the king cannot grant a commiſſion for inquiry only, with 
out power to hear and determine. R. 12 Co. 31. Seri, 
2 Kol. 164. J. 47. | 

So a commithon ought to ſpecify the offences in the commiſ- 
ſion, not in a ſchedule annexed. K. 12 Co. 31. 


So 


The king, by his prerogative, may make what courts for the (p. 28.) 
adminiſtration of the common law, and in what places, he pleaſes, EreQtion of 
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So a commiſſion for a treſpaſs done, ſhall be only to the juſ- 
-tices of the one bench or the other, or juſtices in epre. 
0 St. W. 2. 29. ff. 2 Ed. 3. 2. Vide Juſtices, (E. 1. &c,—G. 1. &c.) 
1 . And it ſhall not be in Engliſh. * R. 12 Co. 31. 
all commiſſions, Se. are to be in Fng/iſh, ] 


2 30.) So all franchiſes are derived from the king; and therefore the 
franchiſes king may grant to another to have any franchiſe or liberty. Vide 
anclibenies, Lrunchiſes, (A. 1.)—Liberties. 
As a county palatine, or juriſdiction temporal or eccleſiaſtical, 
Vide Hrauchiſes.— Vide ante, (D. 9, &c. 28, 29.) 
Nomination of his officers; as ſherift, coroner, &c, Vide 
London, (G.—K. 1, Kc.) 
So the execution of things incident to the oſſice of another; as 
retorna brevium. Vide Retorn, 
uod uti paſſit regalibus libertatibus in manerio ſus. 2 Rel. 202. J. 35. 
Omnem poteſtatem, omnes libertates, et conſuetudines, que regia poteſtas 
conferre poteſt, om ne jus, et omne dominium quod ad nos pertinet, &c. 
2 Rel. 199. J. 20. 
b. 37.) Ho the king, by his prerogative, is the fountain of all dignity 
Or ben. and honour in his realm. Vide Dignity, (A.) 
So he may, by the common law, compel perſons of 20/. per 
annum mheritance to be knights. Vide Homage, (G. 4.) 
Or perſons named to be ſerjeants, to take the degree. 2 Rol. 167. 
J. 10. Vide Ley, (D. 2.) 

(D. 32.) So all privileges are derived from the king; and therefore the 
Ot pivi- king may grant to another to have the privilege of a foreſt, chaſe, 
Ieges. warren, park, &c. Vide Chaſe. 

To have a fair or market, or toll in it. Vide Market, 
„ | 
To have caſual profits; as wreck, waifs, ſtrays, deodands, 
treaſure-trove, royal fiſh, mines, derelict land, &c. Vide poſt, 
(D. 49, 50.)—Waife. 

So privileges in trade. Vide Trade, (B.) 

(D.33-) So the king, by his grant, may exempt a ſubjeCt from a charge, 

1 which by his grant he may impoſe; as he may grant to the ci- 
tizens of any town, Ec. to be quit of toll for their merchandize 
in every town and city of England, 2 Rol. 198. J. 37. 45. Vide 

Toll, (G. 2.) 

So he may grant an exemption from toll in the king's market, 
though due by preſcription. R. 2 Jen. 119. 

So the king, by grant, may exempt citizens from all zallagzis, 
auxilits, wigiliis, & contributionibus ratione terrarum et merchandi- 
ſarum, in a city. 2 Rol. 199. J. 5. 

From cuſtoms and tallages. 2 Rel. 199. /. 25, 

De auxiliis vicecom de forefld, 2 Rol. 199. J. 1. 

So de vaſtis, offart' and regard. forefle. 2 Rol. 199. J. 2. 

To be quit de fore/id. 2 Rol. 202. J. 5. 

So he may grant exemption from a ſummons before juſtices in 
exre. 2 Nel. 198. J. 40. 

From ſervice in jura, Mf, &c. 2 Rol. 199. J. 5. = 
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So the king may grant exemption from an office; as quod 207 /it 
mayor, alderman, ſheriff, eſcheator, coroner, &c. bid. Con- 
ſtable, or any other office under the crown, provided there be a 
ſuthcient number of perſons left to ſerve the office. 1 Term, 
Rep. 686.* 

But an exemption from the office of conſtable, and other offices 
in the cingue ports, does not exempt him from the office of ſheritf, 
R. Sau. 43. 

So an exemption from offices in the cingue ports does not ex- 
empt from the office of ſheriff in a county. Bid. 

So the king may grant an exemption from attendance upon 
courts of juſtice z as of the ſhire, hundred; de ſectis of ſhire and 
hundred. 2 Rel. 198. J. 52. 

De placitis forefle. 2 Rol. 199. J. 1. 

So the king may grant an exemption from a charge, in which 
the king has no intereſt at the time of the grant; as to a ſpiritual 
man, that he ſhall be diſcharged of tithes, when they {hall be 
granted by the clergy. 2 Rol. 198. J. 25. 

To a man, that he ſhall not be impeached by a recognizance, 
into which he ſhall afterwards enter. 2 Rol. 168. J. 30. 

But the king cannot grant an exemption from the juriſdiction 
of any court, if he does not erect another juriſdiction of the ſame 
nature; for that would be a failure of juſtice ; as he cannot ex- 
empt a town from the admiralty juriſdiction, if he does not grant 
a power to have a like juriſdiction there. 2 Rol. 201. J. 45. 

So he cannot grant a power to hold a court of equity; for that 
would be in derogation of the common law. 2 Rel. 192. J. 37. 
Hob. 63. Vide Chancery, (A. 3.) 

So if he grants an exemption from the ſhire and hundred, the 
grantee has thereby frankpledge and tourn within his own land. 
Semb, 2 Rol. 203. l. 20. 

So the king cannot grant to any to be exempt from puniſh- 
ment for any offence ; as for felony, treſpaſs, Sc. 2 Kal. 192. 
þ 32. 35. 

0 if the king grants an exemption from cuſtoms, that exempts 
him only from the antient cuſtoms, which were the king's inhe- 
ritance. Yau. 161. 

So a grant of exemption from all taxes, impoſitions, &c. does 
not exempt from ſuch armour, &c. as he ought to find by act of 
parliament. R. Sav. 52. 

So the king, at his pleaſure, may command any ſubject that (P. 34) 
he ſhall not go beyond ſea, or out of the kingdom, without his — 
licence. F. N. B. 85. A. 3 Inft. 179. Vide Chancery, (4 B.) within he 

And if he does contrary, he ſhall be fined to the king for his kingdom, 
contempt. F. N. B. 85. A. C. 

And ſuch inhibition may be by proclamation; ſor the party 
may abſcond. F. N. B. 85. C. f 

Or by writ under the great ſeal, privy ſeal, or ſignet ; for 
every one is bound to take notice of each of the king's ſeals, 
F. N. B. 83. A. 
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Ard ſuch writ may be directed to the party himſelf, com- 
manding him not to go out of the kingdom. F. N. B. 85. B. 

Or to the ſheriff, commanding that he. take ſurety of him quod 
ne exeat, and if he refuſes, to commit him to gaol. F. N. B. 85. D. 
Vide 3 Int. 179. 
So it may be directed to juſtices of peace, as well as to th 
ſheriff, or to both. F. N. B. 85. E. 

Every one upon ſurmiſe to the Chancery, may ſue this writ for 
the king, F. N. B. 85. F. Vide Chancery, (4 B.) 

So the king, for the ſervice of his war, or other reaſons of ſtate, 
may lay an embargo upon a ſhip. Per Saunders, Skin. 93. 

Adm. in caſe of emergency. Skin. 335. 

So he may inhibit a public nuſance. Semb. Shin. 630. Vide 
pot, (D. 36.) — Action upon the Caſe for a Nuſance, (D. 4.) — Probi- 
bition, (A. 3.) 

But by the common law, every one, not reſtrained by writ 
or proclamation, might go out of the realm to merchandize, or 
for other cauſe, at his pleaſure. F. N. B. 85. A. Dub. Dy. 165. 
3 Hit. 179. R. Dy. 296. a. 

And the ff. 5 R. 2. 2. which reſtrains all, except lords, mer- 
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chants, and ſoldiers, is repealed by the ff. 4 Fac. c. 1. /. 22. 1 

So if the king grants licence for a time certain, it cannot be 1 

revoked. Dy. 177. 0 

b. 35.) So if a ſubject = out of the kingdom without the licence, or & 
Torecall a with the licence of the king, and a meſſenger, by command under 
= apes the great or privy ſeal, ſummons him to come back into the king- F 
kingdom, dom, and he does not return at the limited time, he forfeits all * 


his goods and lands to the king for his contempt. R. Dy. 128. 6. 
3 Toft. 179. 
And this extends to every ſubject, eccleſiaſtical, or lay lord, or 
other. 3 Inft. 179. 
If a meſlenger ſerves ſuch command, he ought to make a cer- 
tificate of it in Chancery upon his oath ; and if ſuch certificate be 
tranſmitted to the Zxcheguer by mittimus, a commiſſion goes to 
ſeiſe his lands and goods. 3 Ir}. 180. 
But merchants may abide beyond ſea, though it be not to mer- 
chandize. bid. | 
A king, in amity with the king of England, need not deliver up 
ſubjects of this realm who fly to him. id. | 
(b. ze.) So the king, by his prerogative, may command the mayor and 
To refirain bailiffs of any city or borough, or town corporate, quod omnes vices 
mnojances. of venellas in villa predic? de fimis et alis feditatibus mundari et mun- 
dat conſervart faciant. V. N. B. 185. D. b 
And if it be not done, there ſhall be an alias, pluries, and at- 
tachment. F. N. B. 185. D. 
But ſuch writ does not lie for villages in the country, not cor- 
porate. Jbid. | 
But the king cannot inhibit a lawful occupation upon pretence 
of inconveniencies enſuing z as he cannot ſuppreſs the making of 


cards within the realm. R. 11 Co, 87. 6, Vide Trade, (D. —_ 
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Or the making of dice, bowls, balls, &c. though they ſerve only 
for pleaſure. 11 Co. 87. 6. 

Or the making of hawks' hoods, bells, &c. dogs“ couples, &c. 
Bid. | | 

So the king cannot reſtrain the exerciſe by football, caſting the 
bar, cockfighting, aut alizs vanes ludes. 11 Co. 87.6. 


(D. 37.) Nomination of Officers. 


The king by his prerogative, has the nomination of all public 
officers within his kingdom. Vide Officer, (A. 1.—E. I. &c.) 

As of the chancellor, treaſurer, &c. Vide Chancery, (B. 1.) 
— Courts, (D. 8.) 

Though claimed by parliament, 15 Ed. 3. 2 Rol. 164. J. 45. 

But the king cannot create a new office, with a fee to be taken 
of the ſubject, without the aſſent of parliament z for that would 
be a tallage upon the ſubject, without his conſent in parliament. 
2 Inſt. 833. | 

And therefore where the king by letters patent made an officer 
for the meaſuring of cloth and canvas, with a new fee for it, the 
grant was void. Hid. 

Or for meaſuring worſteds. 2 Inf. 534. 

Or for regiſtering inventories, births, aliens, &c. R. 12 Co. 116. 

So the king cannot erect an antient office with a new fee to be 
taken of the ſubject. 2 If. 533. 

So the king cannot make a new oſſice by letters patent, for the 
ſurvey or correction, &c. of any thing within the juriſdiction of 
another court. 4 1ft. 262. 

As for the iſſuing /aritats, &c. 12 Co. 117. 

Or the regiſtering of judgments, recognizances, fines, or deeds, 
Sc. Did. 

Or for the inſpection or examination of accounts, deceits, &c. 
by the officers of any court. Did. 

How officers are created, and their authority and duty, vide 


title Meer. 
(D. 38.) Prerogative as to Trade. 


51 


So the king, by his prerogative, may erect ſocieties for the ma- N Trade, 


nagement of trade. Vide Trade, (B.) 

So for the public good, the king may grant an embargo upon a 
merchant-ſhip, &c. 1 Sal. 32. 3 Lev. 353. 

But an embargo ſhall not be allowed, it done for the benefit of 
a private trader or company. R. 3 Lev. 353. 1 Sal. 32. 

So the king cannot grant a ſeiſure of a ſhip or goods, if it trades 
without licence of ſuch a company (admitting that he can give 
the ſole trade there to a company). R. Skin. 135. 

Neither can he give the forfeiture of goods by charter; and 
therefore, if the king grants power to the dyers to ſcarch cloths, 
and if they find any dyed with logwood, they ſhall be forfeited, it 
mall be void. 8 Co. 125. 

When the king ſhall take repriſals, wade ante, (B. 4.) 

E 2 (D. 39.) 
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(D. 39.) Prerogative as to the King's Revenue. 


Da 9 The King alone, by his prerogative, can make or coin money 
Vice Meng. within his dominions. R. Dav. 19. Vide Money, (B. 5.) 
And the bencfit of coinage was part of the king's revenue. 
And the duty, temp. Ed. 3. was 5s. out of every pound of gold, 
out of which the king paid 15. or 18d. to the maſter of the mint. 
Upon every pound of ſilver 8d. in weight, or 15s, out of which the 
king allowed to the maſter 8d. or gd. Hale Sh. Accompts, 3. 
Temp. H. 5. the duty for coinage of a pound of filver was 154. 
Hale Sh. Acc. 3. 
[By Vat. 9 G. 3. c. 25. the coinage duties in fat. 18 C. 2. Ce. 
are made perpetual.) 
b. ) The king, by his prerogative, is intitled to have aid pur faire 
Aios, &c. fon filz chivaler, ou fon eigne file marier. Mad. 396. Vide 
Vide Par- Aide, (A.)* 


liament, 


(H. 9) [* Vide the ft, 12 Car. 2. 24. whereby this is taken away, ] 


(b. ) The king by his prerogative had the privilege of purveyance for 

Purveyance. defence of his realm, or proviſion of his houſehold. 

In ſanpetre. As the king has purveyance of ſaltpetre for gunpowder, though 
it was invented only in the time of R. 2. for it would be to the 
peril of the kingdom, if he could not take it within his dominion, 
but muſt apply for it to foreign princes. R. 12 Co. 12, 13. 

And therefore the king's miniſters may dig for ſaltpetre to 
make gunpowder for the ſafeguard of the realm, in the lands, 
ſtable, ox-houſe, or cellar of a ſubject. R. 12 Co. 13. 

In the ruins of buildings. 12 Co. 14. 

And may throw down mud-walls, if the houſe be well defend- 
ed, bid. 

But he cannot dig where he cannot leave the place in the ſame 
plight as before, without prejudice to the owner; as in the floor 
of a manſion-houſe. R. 12 Co. 13. R. 2 Rol. 169. J. 10. 

Nor in the floor of a barn, where corn or hay lies; for it 
would be uſeleſs for a long time. 12 Co. 13. 

Neither can he impair the wall or foundation of any houſe, out- 


houſe, &c. 12 Co. 13. 
And where he digs, he ought afterwards to put it in as good 


plight as before. 12 Co. 13, 14. 

So in cellars, he cannot remove the veſſels of the owner, and 
in ſtables, &c. muſt leave room for his horſes and cattle, &. 
12 Co. 14. 

He cannot fix a furnace, &c. upon his ſoil, where it may pre- 


judice him, without his conſent. R. 12 Co, 14, 
So he ought to dig in convenient time before ſun-ſet. Did. 
And cannot return to dig at the ſame place in a long time. 


12 Co. 14. 
And the owner -annot be excluded from digging for ſaltpetre 


alſo, in his owa ſoil. K. 12 Cs. 14. 
Sg 
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go the king cannot grant, demiſe, or aſſign ſuch privilege t 
another ; for it is inſeparable from the crown. F. 12 Co. 1 { 
R. 2 Rol. 187. I. 40 

And ſaltpetre dug for the king ought to be employed for the 
defence of the realm. R. 12 Co. 13. | 

The king cannot take gravel in the land of a ſubje& without his (D. 42.) 
conſent, for repairing of his palace. 12 Cz. 12. In «her nes 

Nor timber, Cc. 12 Co. 12. — 

Nor to make a wall, bridge, &c. about his royal houſe. Bid. 

*By /. 12 Car. 2. c. 24. none by authority under the great ſeal, 

Sc. ſhall purvey, Qc. for the king, queen, their children, or houſe- 
hold, any timber, fuel; cattle, grain, hay, victual, carts, carriages, 
(Fc. without free conſent of the owner, &c.* 

The cuſtoms upon merchandize, exported and imported, are the (D. 43.) 
antient inheritance of the crown. Dav. 8. a. 10. . Dy. 43. b. OS 
Vau. 161, 2. ſaid, that they were originally granted by parlia- s. * 
ment. 

And they comprehend that which is known by the name of % Pa- la- 
magna & antiqua cuſluma, viz. 65. 8d. for every ſack of wool, 6s. 8d. merr, 
for every 300 woolfells, and 13s. 4d. for every laſt of hides, (A. 11.) 
Dav. 8. Vide Parliament, (H. 11.) 

And this cuſtom was as antient as the crown itſelf, Dav. 8. 5. 

But Semb. that it began by parliament, 3 Ed. 1. 2 It. 59. 
4 Inft. 29. Vau. 162. Fon. 15. 

The ſame cuſtom granted in Ireland. 2 Rol. 177. J. 10. 35. 

And upon a ſtranger the cuſtom paid was 10s. for a ſack of 
wool; tos. for 300 woollells, and 20s. for a laſt of hides. 

2 Rol. 178. J. 15. 

Parva, five nova cuſtuma, was granted by charter, 31 Ed. 1. (DP. 44.) 

before which the king took as much as he pleaſed. Dav. 8. 6. a _ Cuſe 
. , 

By which charter it was aſcertained, that the king ſhould take 
only 3d. per pound of merchants ſtrangers for all goods imported 
or exported. Dav. 8. b. 2 Nel. 178. J. 25. beſides 25. pro dalio 
vini, 40d. pro ſucco lane, laſto car. and 300 woolfells, &r. Vide 
the Charter 5 Forft, 22, 

And there ſhall be two receivers choſen for it in every town and 
port, 2 Rel. 176. J. 50. 

Priſage is a duty of two tons out of a ſhip laden with twenty (D. 45.) 
tons of wine, or more; one to be taken before the maſt, the other P-iſage, Ce 
behind the maſt, Dav. 8. 6. 4 I. 30. I Rol. 145. Mad. 525. 

Bul. 3. 21. 

: It "dh inſiſted, that there ought to be two tons of a ſhip laden 
with thirty tons of wine; but the king granted that it ſhould be 
taken as uſual, 2 H. 4. 2 Rol. 162. J. 35. 

Butlerage is 25. per ton for every ton of wine paid by merchants 
ſtrangers in lieu of priſage, which was remitted to them by char- 
ter, 31 Ed. 1. Dav. 8. 3. 4 It. 30. 1 Kol. 145. 

And ought to be paid when the ſhip comes into port, and breaks 
bulk, 1 Rel, 140. 144. 3 Bul. 4. 
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And the cuſtoms ſhall not be accepted till the priſage delivered. 
Sav. 33, 4. 

90 it ſhall be paid for wine imported by a corporation, though a 
grant be, that none ſhall be taken de bonis civium ; for this extends 
only to the goods of each citizen in his natural capacity. 
1 Rol. 142. : 

So for wine, which a citizen and others jointly import. Bid. 

For wine which the executor of a citizen imports. 3 Bul. 4. 

Or which a citizen, as executor, imports. Bid. 

Or which a citizen imports, who has not his habitation in the 
city. 3 Bul. g. 14. 

But the barons of the cinque ports claim to be free of priſage 
by preſcription. 2 Kol. 163. J. 27. Hard. 308. 

50 others may be exempt by preſcription. 1 Rel. 146. 

So perſons may be exempt by the king's grant, 1 Rol. 142. ; as 
the citizens of London are exempted for wine imported there, but 
not for wine imported elſewhere. R. Hard. 310. 

And the exemption ſhall be allowed, though the citizen dies 
before bulk broken. Hard. 302. Ney, 97. 3 Bul. 1. ad 26. 

So a man by the king's grant, may have the benefit of priſage. 
Dub. 2 Rel. 187. J. 37. 1 Rol. 142. 

So no duty ſhall be paid for priſage, if under ten tons be bon4 
fide imported; as ſeven or eight tons. Hard. 477. 

Or nine tons, unleſs there be an expreſs proof of fraud. Did. 

Yet where nine tons and an half were imported, it was de- 
creed that priſage ſhould be paid ; for it is an apparent fraud. 
R. Hard. 57.218. 477. 

So no duty, if ten tons laden, by leakage, are reduced to nine 
tons. Hard. 477. f 

So it ſhall not be paid, except where the wine is imported from 
a foreign kingdom by a merchant, and not for private uſe. 
1 Rol. 145. 

(b. 46,) But by the ff. 25 Ed. 1. 7. the maletolt upon wools, &c. ſhall be 
Bu: other aboliſhed. Vide Parliament, (H. 9. 15.) 
ek And by theft. 36 Ed. 3. 11. nothing ſhall be taken but the an- 

tient cuſtom. 2 Rol. 177. J. 25. 

(D. 47.) If the king grants to B. goods ſeiſed by him from pirates, no 
Cuſtoms not cuſtoms {hall be paid by the patentee; for the king ſhall not pay 
pad by a cuſtoms to himſelf. R. 2 Rel. 180. H. Lane, 15. 
on” So the king may grant to a merchant alien to be exempt from 

al cuſtoms, except ſuch as a ſubject pays. Yau. 161. 

D. 48.) So the king by Eis prerogative may charge an impoſition upon 
Impoſitioos, the ſubject for his benefit; as, he may grant a certain rate for 

N things told in a town, pro muragis of the town, or pro ponte repa- 

randa, or {or the ſecurity partium illarum. 2 Rol. 171. J. 45. 50. 
172. J. 5. 12 Co. 12. Vide Toll, (A.) 

And may grant it for a limited term, and that then it ſhall ceaſe, 
2 Rol. 171. J. 40. 50. 172. J. 5. 

So that a man ſhall make the wall of a town, or a bridge, de not, 
and ſhall take ſo much for goods ſold, or which paſs there. 
2 Rol. 171. l. 25. 
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So that any perſon may erect a ferry upon a water next to his 
land, and ſhall take ſo much for paſſage. 2 Rel. 171. /. 30. 

So the king may grant to another to have toll in his market, &c. 
2 Rol. 202. J. 42. Vide Markets (F. 1.) 

But the king cannot charge the ſubject with an impoſition, 
where he has no benefit by it, or a quid pro quo. 2 Rol. 272. J. 40. 
2 [nft. 220. 

So he cannot charge a new impoſt upon any merchant. 
2 Inſt. 58. | 

Nor levy new cuſtoms. 2 it. 60. 

Nor enlarge the antient cuſtoms. Bid. 

So a grant by the king, that a merchant, who imports wine at 


any other port than the port of S. thall pay treble cuſtoms, is void. 


2 Inſt. 61. 
So the king cannot grant, that a merchant ſhall pay ſo much 


for ſearching or meaſuring his goods. 2 I. 62. 
That he ſhall not import wine without paying fo much, on 
pain of forfeiture, 2 I/. 63. 
That a merchant ſhail pay 5s. per cent. for all currans, or other 
foreign commodity, imported. 2 Jt. 63. R. cont. in Exch. 
4 Fac. Lane, 30. 2 Rufb. 73. 
So merchants cannot by their conſent grant to the king a tax 
upon their goods ; for their wares would thereby be fold the dear- 
er. 2 Rel. 173. J. 20. 25. 
The king by his prerogative is intitled to all goods which have ,, (>: 45.) 


Caſual pro- | 


no owner; as wreck, flotſan, jetſan, lagan, &c. of which, vide gt, 
Wreck, (A.) The goods 
So to waifes, ſtrays, Sc. Mad. 234. Vide Waife, (A. 1. 2, „f 29 pen 
* | 
To goods forfeited, or confiſcated, bona felon”, fugitivor', utlaga- 
tor”, et in exigend. pyſitor', Sc. Vide Waife, (B —C.—D.) 
To deodands, treaſure-trove, &c. Vide Waife, (E. 1, 2.—G.) 
To lands, Sc. which eſcheat. Vide Eſcheat. 
Or come to the king by forfeiture, ſeiſure, Nc. Mad. 202. 
Vide Forfeiture, (B. 1. &c.) 
So to wards, marriages, reliefs. Mad. 216. wad 
As to royal mines, vide Waifes, (H. 1, 2.) LT 
By the common law, and now it is declared by the ff. prer.regis and fiſhes, 
11. rex habebit wreccum maris, balenas, & fturgiones capt” in mari, 
vel alibi infra regnum. Pl. Com. 315. 7 Co. 16. a. Dav. 56. a. 
Stamf. Prer. R. 38. 
So the fiſhery of every navigable river, as high as the ſea flows 
and reflows, belongs to the king, by his prerogative, 2 Rol. 170. 
J. 20. Dav. 56. Doug. 441—446. (425=429.) . 
A But every one may fiſh in the ſea, of common right. (Mad. 
a. 73.) 
Though it flows upon the ſoil of another. 
But foreign nations cannot fiſh in the Britiſh ſeas, without the 
king's licence. Vide ante, (B. 1.) 
So a man, by grant or preſcription, may have a free fiſhery in 


navigable rivers. Cal. 20. Vide Piſchary, (A.) 
E 4 90 
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So a man, by grant or preſcription, may have a ſeveral fiſhery. 
Cont. Mod. Ca. 73. (Sal. 357.) 
So he may claim royal fiih, as balenas & flurgiones, within his 
manor. 
So by grant he may have a free fiſhery in a bay or creck of the 
ſea. Dav. 57. a. 
90 rivers not navigable, and the fiſhery in them, of common 
right belong to the terre-tenants ex utraque parte. Dav. 56. a. 
2 Kol. 170. J. 25. | 
Or if it runs between two manors, the one lord has one moiety, 
and the other the other moiety. Dav. 57. 
As to remedy for encroaching on the fiſhery of another, 
vide Piſchary. 
(b. gr.) As to a fine pro licentid concordandi upon a fine levied, vide 
Fines. Fine, (E. 8.) 
. As to a fine for alienation without licence, or pardon of ſuch 
alienation by the king's tenant, vide Alienation, (A. 1, 2.) 
A fine ſhall be paid in the hanaper for the king's writs, 
8 Co. 59. 6. 
As upon every original in a real action ſhall be paid in the 
hanaper Gs. 8d. for every parcel of land in demand, which is of 
the value of five marks per ann. 2 Inft. 511. 
So antiently a ſine was paid for liberty to have right and juſtice. 
Mad. 293. But by the ff. M. Ch. 29. nulli vendemus, &c. 
To have an inquiſition taken upon any particular point in diſ- 
pute. Mad. 3oo. 
For expedition, or reſpite of proceedings in law. Mad. 
O08, 309. 
: But — the /. M. Ch. 9 H. 3. 26 & 29. it was provided, quod 
nibil de cetero detur pro brevi inquiſition's ab eo qui inquiſitionem petit 
de vit aut de membris (viz. for the writ de odio & atid, 2 Inſt. 42.), 
fed gratis concedatur, 
Nulli vendemus, nulli negabimus, aut differemus juſtitiam, aut 
rectum. | 
| 50 by the ff. 8 Ed. 3. no fine ſhall be for a writ of courſe, and 
a grace ſhall be for a writ de gratia. Cot. Ab. 15. 
£ (b. 52.) So there was an antient revenue of the king, to have a fine for 
For Bean- beau-pleader, which was ſet at the will of the judge of the court, 
3 pleader, Se. or reduced to certainty by conſent, and annually paid. II. 
1 Sh. A. 35. | 
And it was originally impoſed for bad pleading to the count, or 
plaint, which was in delay of juſtice, and therefore a contewpt 
to the court. 2 Int. 123. 
But by the %. Marl. 52 H. 3. 11. all fines for beau-pleader in 
I eyre, county, hundred, or court-baron, are taken away. 
And a writ lies if they are taken contrary to ſuch ſtatute. 


2 Inſt. 123. 
| Yet fines certain for beau-pleader are not taken away by that act. 
| 2 Inft. 123. | 
f So a fine for ſuit. H. Sh. A. 35. 


For not attending the ſheriff's tourn. bid, 


f For 
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For aſſart, or purpreſture, in the king's waſte or foreſt. H. Sb. 
A. 36. Vide psf, (D. 54.) 
Fines in the county-court, tourn, or other court of the ſheriff. 
H. Sb. A. 43. Vide Leet, (N. 1, &c.) 
So there was an antient revenue of the king, to have a fine for a (D g;.) 
grant of liberties. Mad. 272. 588. 33 
And if the fine proffered was not accepted, he might make an Sgr. 
augmentation, which was called crementum fints, Maud. 273. 
So to have an office or ſurrender it. Mad. 315. 
To be bailed, or delivered out of priſon. Mad. 341. 
But if he had not the thing, for which the fine was proffered, 
the party ſhould be acquitted of the fine; though ſometimes a 
fine was paid for ſuch acquittance. Mad. 272. 

So the king by his prerogative might fine perſons, having 20/. (p. 4. 
per ann. who refuſed to be knights. Vide Homage, (G. 4.) For a miſde- 
Or perſons who refuſed to take the degree of ſerjeant, when 7-7", 
commanded by the king's writ. 2 Rel. 167. J. 15. Vide (N. ., c. 
Ley, (D. . —0.1, &c.) 

So a ſine may be impoſed for the penalty of an offence, or con- 
tempt, committed againſt the king. Co. L. 126. 3. 8 Co. 59. 6. 
By whom it may be impoſed, for what cauſe, and in what 
manner, vide Leet, (N. 1, &c,—O. 1, &c.) 
A fine may be impoſed, where a man is indicted and convicted 
for any treſpaſs or miſdemeanor. 
Or for purpreſture, or other treſpaſs in a foreſt. Mad. 272. 
Vide ante, (D. 52.) 
The king by his prerogative ſhall have all fines paid for writs, (b. g5.) 
or impoſed for crimes. — — 
And therefore, if upon a conviction for extortion, a man be he king, 
fined to pay ſo much to the party grieved, (unleſs where by act of 
parliament it is directed,) it is error. R. 11 Car. 1. 1 Rol. 220. 
J. 10. 
And a fine ſhall not be allowed by the court to the patentee of 
the king, till the patent pleaded, or an order by the court of Ex- 
chequer. Shin. 12. | 
The ſheriff, by his office, ought to collect, and account for all (b. 56.) 
fines due to the king within his M Vide Viſcount, (C. 5.) urges 
If an under-ſheriff having proceſs for levying an amerciament ogg * 
due to the king by A. be indebted to A. by bond to a greater 
ſum, and he pays to A. the ſurplus, and takes up his bond; the 
debt is levied, and A. ought to be diſcharged. R. Lane, 74. 
* Juſtices of peace ought in all caſes to return convictions to the 
ſeſhons, whether an appeal lies or not, that the crown may not be 
deprived of its ſhare of the forfeitures. 2 Term Rep. 285.“ 
So if fines belong directly to the king, they may be eſtreated . 2 
into the Exchequer ; as a fine impoſed in the king's lect. Hard. 47 1. an be 
[When a recognizance is eſtreated in B. R. it muſt be carried *fireated. 
to the Exchequer by the puiſne judge. Rex v. Ridpath. Fort. 35 8. 
[When a fine on an indictment is eſtreated, it cannot be dif- 
charged without attorney-general's acknowledging ſatisfaction in 


in the Exchequer. Rex v. Carr, in Sc. P. 1718. Bunb. 40. - 
[B. R, 
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[B. R. cannot receive a fine ſet by an inferior court. Rex v. 
Elliot, M. 1 G. 2. Str. 786.) 

(By /. 32 G. 2. c. 14. polt-fines ſhall be paid to the receiver of 
pre- fines at the alienation-office, who ſhall pay them to the ſheriff 
or the grantees, on producing quietus, or ſchedule, of the foreign 
oppoſer.] 

By the /. 22 & 23 Car. 2. 22. all fines, poſt-fines, iſſues, amer- 
ciaments forfeited, recognizances, monies paid in lieu or ſatisfac- 
tion of any of them, and all forfeitures whatſoever ſet, &c. in 
B. R. C. B. or Exchequer from the beginning of Hilary term. to 
the beginning of Trin:ty term, thall be eftreated into the Exchequer 
yearly, the laſt day of Trinity term; and all others ſhall be ef- 
treated the laſt day of Hilary term, on pain of 50/, to the ollicer, 
who ought to eſtreat, &c. 

Provided that iſſues and poſt-fines'in C. B. and iſſues in the office 
of the pleas in the Exchequer ſhall be termly certified, as before. 

And all ſet, &c. by a judge of aſſize, clerk of the market, and 
commiſſioners of ſewers, between Micbaelmas and Eafter, ſhall be 


eſtreated before the firll day of Trinity term, and all others before 


(D 58.) 
Amercia- 
ments, 


Vide Leet, 


the firſt day of Hilary term, on the like penalty. | 

And all clerks of the peace, and town=-clerks, ſhall deliver to 
the ſheriff within twenty days after Michae/mas, a perfect eſtreat 
of all ſet, c. at their ſeſſions before Michaclmas; and thoſe at 
other ſeſſions on the ſecond Monday after Craſ. Animarum yearly, 
on the like penalty. 

And no officer ſhall diſcharge, or conceal, or wittingly miſcer- 
tify any fine, &c. on pain of treble the value. 

And when a fine, &c. is eſtreated, &c. proceſs of green-wax 
ſhall go forth for levying the ſame. 

By the R.4 & 5 W. & M. 24. this act was made perpetual. 

And by the /. 3 Geo. 15. over and above the ſaid penalties, the 
barons of the Excheqrer may amerce any clerk of aſſize, of the 
peace, of the ſewers, market, town-clerk, &c. for omitting to re- 
turn eſtreats in due time; to be levied as other amerciaments uſed 
in the ſaid court to be levied. | 

[By flat. 4 G. 3. c. 10. the barons of Exchequer, on afhdavit and 
petition, may diſcharge recognizance eſtreated, without a gutetrs 
ſued, except where other debt is due to the crown, or for contra- 
band trade, or aſſaulting officers. ] 

So the king, by his prerogative, ſhall have all amerciaments ; 
and this was part of the king's revenue, Mad. 365. 

So the king, by his patent, may grant all iſſues, amerciaments, 


tO. 1, &c.) Sc. by general words, 2 Kol. 194. J. 40. 


And they ſhall be eſtreated into the Exchequer, and the grantee 
ſhall ſue to the court there by petition: Semb. 9 H. 6. 27. b. 

Otherwiſe if the grant adds, to be levied, per /e aut mini/tros 
ſuos. Semb. g H. 6. 27. b. 

But the patentee ſhall not have, by thoſe general words, iſſues, 
fines, or amerciaments in any court of Weminſter, without ex- 
preſs mention of them. 2 Rol. 196. J. 5. 


Nor 
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Nor before juſtices of peace, in eyre, aſſiſe, or gaol-delivery. 
2 Rol. 196. J. 5. 

Nor before the Marſbalſea, or clerk of the market. 2 Rol. 196. 
4. 5. 
Nor fines, amerciaments, c. of conſtables or other officers, not 
expreſsly named. 2 Kol. 196. J. 10. 1 Rel. 142. 

Nor amerciaments of tenants, who hold of the king and ano- 
ther. 1 Kol. 142. 

Nor pains, &-. inſerted in a /ubpena, injunction, habeas corpus, or 
other writ. Hard. 377. 

The eſcheat of all lands, which are held of the king, belongs (b. $9.) 


to the king. Vide Eſcheat, (A. I, 2.) Eſcheats, 
As of all lands in London; for they are held of the king. wardihips, 
primer ſei- 

F. N. B. 144. G. fins, Sc, 


So if a man be attainted for high treaſon, the eſcheat of all his 
lands belongs to the king, of whatever lord they are holden, 
Vide Forfeiture, (B. 5.) 

By the fat. Prer. R. 17 Ed. 2. 12. the king ſhall have the eſcheat 
of the lands of all Normans and aliens, cujuſcungque feadi fuerint ; 
and this was only an affirmance of the common law. Stamf. 
Prer. R. 38. 

50 by the flat. Prer. Reg. 17 Ed. 2. 14. the king ſhall have 
the eſcheat of the tenants of a biſhop, for an offence tempore va- 
cations cum temporalia ſunt in manu regis. 

And the king ſhall have the eſcheat, if the offence was when 
the temporalties were in the king's hands; though they were re- 
ſtored before conviction. Stamf. Prer. R. 41. b. 

So by the fat. Prer. Reg. 17 Ed. 2. 1. the king ſhall have the 
wardſhip of lands, which his tenant in capite by knight's-ſervice 
had in his ſeiſin at his death, de quocungue tenuerit, uſque plenam 
etatem heredis. 

And by the fat. Prer. Reg. 17 Ed. 2. 2. he ſhall have the mar- 
riage of every one, whoſe lands he hath in ward. 

And this, though there be a deviſe to charitable ufes. R. 

on. 428. 

755 by common law, confirmed by the flat. of Marl. 
52 H. 3. 16. & Prer. Reg. 17 Ed. 2. 3. the king ſhall have primer 
ſeifin of all lands, of which his tenant in chief was ſeiſed in fee. 


Stamf. Prer. 12. Ne the 
7 i „. 12 Car 2. 


24, whereby ll wardihips, liveries, primer ſeiſins, oufler le mains, values and forſeitures of marriage, 
Sc. are taken away, ] 


So the king, gencrally, ſhall have all forfeitures for high (D 60.) 
treaſon. Vide Forfeiture, (B. 1, &c.) — 
And the king, by privy ſeal, may enable a court to compound, , 
or diſcharge ſuch forfeitures. 
Or, after forfeiture, may grant the penalties to another. 
7 Co. 37. 
But ſuch grant will be void before the penalty forfeited. 
R. 7 Co. 37. *Videfl. 1 V. & M. f. 2. c. 2. 


So 
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So the Exchequer, having a privy ſeal to compound, may com- 
pound after ſuch 7 R. Hard. 334. 395. 

The barons of Exchequer (by the privy ſeal) may diſcharge a 
penalty fixed by ſtatute (after judgment) as well as a fine ſet 
by the judgment of a court. Rex v. Dibbens, H. 26 G. 2. 
Parker, 165.] 6 

'The king cannot grant the penalty to be levied otherwiſe 
than the ſtatute directs. 7 Co. 37. | 

[The crown, or its grantee, on forfeiture takes the eſtate, ſub- 
ject to all charges, binding the party, though voluntary, if no 
fraud; but not ſubject to debts at large; and has the ſame equity 
to be relieved againſt a conveyance, as the party had for fraud 
on him. Duke of Bedford v. Coke, H. 1750. 2 Vezey, 116.) 

So land, derelict by the ſea, belongs to the king, by his pre- 
rogative; for when the dominion and ſoil of the Britiſh ſea 
belong to him, the derelict land, by conſequence, ſhall be his. 
Cal. 25. 

90 iſland which riſes in the fea. Cal. 22. 

So where a large tract of land is derelict ſuddenly ; though the 
lord of the manor claims where there is a gradual acceſſion to 
land adjacent. 2 Rol. 170. J. 1. 

So the king may grant derelict lands to another. 

But if he grants inne folum, c. tali mariſco adjacen' modo inundat, 
quod ad aliquod tempus impaſterum recuperat” foret per relictionem mars, 
vel aliter, it does not paſs lands which afterwards became derelict. 
R. 2 Lev. 171. Ray. 241. 

So if a wharf be erected under low-water mark, it belongs to 
the king. Al. 11. 

Or between high and low-water mark. Dub. Al. 11. 

But if the ſea overflows the land of any perſon, and after forty 
years flows back again, the owner ſhall have the land, and not 
the king. 2 Rel. 168. J. 47. 

So by preſcription the lord of a manor, adjacent to the ſea, 
may claim lands derelict by gradual decreaſe, in reſpect of his 
loſs when the ſea flows upon his land. Cal. 27. 2 Rol. 168. 
J. 50. 169. J. 40. 50. 

So the ſoil between the ebbing and flowing of the ſea may be 
parcel of a manor. R. 2 Nol. 170. /.5. ; 

All the lands in the kingdom are holden mediat# vel immediat> 
of the king, though the king holds of no one, Co. L. 1. Vide 
Tenure, (A.—PB.) 

So many lands and tenements are now demeſnes in the hands 
of the king. Mad. 202. Vide Antient Demeſne. 

Other lands and tenements are demiſed by the king in fee-farm, 
which rents belong to the king. Vide Rent, (C. 3.) 

So the king may have an inheritance, which he may grant in 
poſſeſſion, or reverſion; as an office, &c. : or in poſſeſhon only; 
as a nomination to a corody, benefice, Qc.: or which he may 
grant, or hold in his own occupation; as lands, Cc. 


K. 8 Go. 55. * 
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All lands and tenements, which the king has, belong to him (D 64.) 
in right of his crown, and are called ſacra patrimonia, or deminica — 150 155 
corona, Co. L. I. 6. | corone. 

Though they were lands and tenements of which he was ſeiſed 
in his private capacity before the deſcent of the crown to him. 

Per Holt, Shin. 603. Pl. Com. 213. b. 

Or which deſcended to him as heir to his mother; as the 
dutchy of Lancaſter. Pl. Com. 214. 

So if a ſtatute gives to the king, or veſts in him, his heirs and 
ſucceſſors, any lands, without ſaying, as parcel of his crown, or 
to ſuch effect; yet he has them as king, in jure corone. R. Pl. 

Com. 105. a. 

So if lands belong to the king by attainder, or other title, (D. 65.) 
though they are concealed for a long time, and not in the king's Ln Ca- 
poſſeſſion, the king may grant them to another; for no time runs 
againſt the king. 

But nothing ſhall be ſaid to be concealed land, which comes to 
the notice of the king by matter of record; as if land be expreſsly 
found by office, to have come to the king; or be granted or ſur- 
rendered to the king. R. Cro. El. 508. 

In all cafes where the king is intitled to an inheritance or free- (D.66.) 
hold, he ſhall be intitled by matter of record, or by matter in fow tbe 
deed found by office upon oath, or by matter in deed without ft.“ 
ofhce. 4 Co. 54. b. By matter 

If the king be intitled by matter of record, it ſhall be by con- of r<core. 
veyance upon record, by judgment, or by office, 4 Co. 54. 6. 

'Fhe king may take by conveyance by fine, or deed inrolled. 

4 Co. 54. 5. Gedb. 441. 

And it is ſufficient that the deed be delivered to the officer in 

court, to be recorded, though it be not inrolled ; for the indorſe- 
ment by the officer, that A. came on ſuch a day, Tc. and delivered 
the deed in court to the uſe of the king, is ſuthcient, R. Tel. 30. 
But where A. leaſed to the king, and acknowledged it before 
commiſhoners, with a prayer that it be inrolled, which is in- 
dorſcd if the deed be not inrolled, it is void. R. Lane, 31. 35. 60. 
Vide Patent, (E.) 

So the king cannot take a chattel real, as a, leaſe, &c. but by 
deed inrolled upon record. R. Lane, 31. 35. 60. 

And the inrolment ought to be in the life of the leſſor and 
leſſee. R. Lane, 61. I 

So the king will be intitled by a judgment, whereby a man is 
attainted for treaſon or felony ; for the attainder appears by the 
record. (4 Co. 57.6.) 

But a deed, whereby land is conveyed to the king, put into 
court, without more, is not ſulficient. Tel. 30. Cont. Mo. 676. 

Vile Patent, (E.) 

So the king may take by deviſe, though not of record. Js. 193. 

So a confirmation by a dean and chapter, to a grant of a biſhop 
to the king, does not need inrolment. Lane, 62. 

So in all caſes, where a ſubject ſhall not have poſſeſſion, in deed KR es 
or in law, without entry, the king will not be intitled without — 
olhce found, or other matter of jecord. Stamf. Prær. R. 55. = ceffuy, 
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As if the king's tenant aliens in mortmain, or without licence, 
the king's title muſt be found by office. Stamſ. Prer. 55. b. 


If the king claims upon a forfeiture. Sn. Sav. 1. R. Crs. 


Car. 173. Fon. 76. 217. 
Or a condition broken. Stamf. Prær. 55. b. Sav. 70. 
2 Rol. 215. l. 15. 

So if the king claims the lands of an ideot, lunatic, &c. 
the perſon ought to be found an ideot, &c. by office. Stamf. 


' Prer. 55. b. 


(h. 68.) 
When it is 
ſuthcient, 
without ſei 
ſure, or not, 


(o. 69.) 
When, 
without 4 
ſeire ſact.5, 
Ui not. 


The court ſhould not grant a melius inquirendum, unleſs on preg- 
nant matter, that the finding of the former commiſlion was miſ- 
taken. Knight v. Dupleſſis. T. 1754. 2 Vezey, 555.) 

[The finding on a commiſſion in another county, (eſpecially 
if corroborated by evidence of witneſſes,) is ſuch pregnant matter. 
Ibid.) | 

So if he claims the year, day, and waſte of a felon attainted. 
Stamf. Prer. 5 ö. b. 

It he claims the temporalties of a biſhop, for a contempt. 
Tbid. 

90 if he claims a freehold or inheritance as forfeited for a 
contempt. Sav. 8. 

But where an office does not give a title, but is found for the 
king's information of his title; after office found, the king ſhall 
avoid all meſne acts; for it relates to the commencement of the 
title in the king. R. 2 Cro. 82. 

[Notice of iſſuing a commiſſion for an inqueſt of office, to 
inquire whether lands are not eſcheated, ſhall not always be given, 


but on circumſtances the court will grant it. Rex v. Daly, T. 1749. 


in Sc, 1 Vezey, 269.] 

If the king's title be found to lands and tenements, the king 
ſhall be in poſſeſſion immediately by the office, without ſeizure, 
9 C. 95.6. If the poſſeſſion was vacant. Stamp. Prer. 54. b. 
4 Co. 58. a. | 

So if it be found to a local office, or of which continual profit 
may be taken. 9 Co. 95. 6. 

So in all caſes, where at the time of the office the poſſeſſion was 

yacant. Stamp. Prer. 54. b. 4 Co. 58. a. 
But if the king's title be found by office to an incorporeal in- 
hertpe (as an advowſon, &c.), the king ſhall not be in poſſeſſion 
before ſeiſure; for if the king, after office, preſents, the de- 
fendant, in a quare impedit, may traverſe the king's title, without 
traverſing the office. 9 Co. 96. a. Stamp. Prar. R. 54. b. 

So if any other, except him in whoſe right the king claims, 
be in poſſeſſion at the time of the office found, the king ſhall 
not be in actual poſſeſſion till ſeiſure. Stamf. Prer. 54. b. 
4 Co. 58. ö. 

So an office is ſufficient for the king, without a ſcire facias 
againſt the party, where a common perfon may enter, or ſeiſe, 
without an action. 9 Cz. 96. 6. 

As if a cauſe of forfeiture of an office be found by office, the 
king may ſeiſe it, without a /cire facias. X. 9 Co. 95, 96. 


But 
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But where a common perſon cannot enter, or ſeiſe, without 
having an action, the king, after office, ought to have a ſcire 
facias ; as upon walte, cgſavit, Fc. 9 Co. 96. 6. for the office in- 
titles the king to an action only, not to entry. Stamf. Prer. 55. a. 
So if a grantee of the cuſtody of a foreſt commits a forfeiture, 
by cutting down wood, &c. which is found by office; there ought 
to be a ſcire facias, to which the grantee may anſwer. X. Sav. 1. 
So if the king's title appears by two diſtinct records, the king 
ſhall not be in poſſeſhon before a ſcire facias, though a common 
perſon in ſuch caſe might enter without action, except in ſpecial 
caſes; as if an oſſice finds that the manor of D. is held of the 
king, and it appears by a fine, that the manor of D. is aliened in 
mortmain, the king ought to have a ſcire facias, before ſeiſure; 
for it is poſhble that there are two manors of D. 9 Co. 96. a. 
So if the kiyg does not ſeiſe within a year and a day, after 
office found, he ought to have a /cire factas before ſeiſure. Stamf. 
Prer. 54. b. 
But if the king's title appears by other matter of record, an (b. 70 
office is not neceſlary. Sam. Prer. 56. a. —_ an 
So if a poſſeſhon in law be caſt upon the king, no office is ne- — 
ceſſary, but the king may ſeiſe without it; as if the king has a 
title by deſcent, in remainder or reverter; for the freehold is 
caſt upon the king by law. Stamf. Prer. R. 54. a. 4 Co. 58. 
Or is entitled by eſcheat. Sf. Prer. R. 54. a. R. Sav. 7. 
Or by his ſeigniory or prerogative; as by reaſon of wardſhip, 
primer ſciſin, Sc. Stamf. Prer. R. 54. a. 
So if entitled to the temporalties of a biſhop in the time of va- 


cation. 9 Co. 95. . Slamf. Prer. 54. a. 


So if an eſtate granted by the king determines by a condition 
broken, the king ſhall be ſeiſed, immediately before the breach 
found by office. 2 Rel. 184. J. 10. Sav. 70. where the breach is 
apparent upon record. 2 Rol. 215. J. 5. 20. 

As if the king leaſed upon condition, that if the rent be not 
paid at the Eacheguer ſuch a day, it ſhall be void, Sc. The non- 
payment appears upon record, Dub. 2 Rol. 216. J. 5. 

Though the breach be by matter in pais ; as waſte, non-payment 
of rent, Sc. 2 Rol. 184. J. 10. 15. 

So if an eſtate be granted to . for life, remainder to the king, 
upon condition to be void upon tender of money to A.; by a 
tender, the remainder to the king will be deveſted without office. 
R. Mo. 546. Vide pot, (D. 89.) 

So where te king ought to have chattels, or profits of lands 
for a contempt, he may ſeiſe without office; as, upon an outlawry, 
the goods of a prior alien, Cc. K. Sav. 8. 

A prefentation to a church, upon an avoidance by ſimony, or 
otherwiſe. 2 Vent. 270. | 

A nomination to an office, void by the /. 5 & 6 Ed. 6. 16. by 
fale of the office, & c. R. 2 Vent. 270. 

So by the ,. 33 H. 8. 20. the king thall be in actual poſſeſſion 
of all lands, Sc. of any attainted of high treaſon, without office. 
Jin. 72. 

But 
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But though the king be ſeiſed for 2 condition broken, which 
determines the eſtate, he cannot grant it to another, till the breach 
is found by office; as if the king leaſes, rendering rent, upon 
condition to be void for non-payment, he {ſhall not leaſe to ano- 
ther till office found, that the rent was not paid. X. Sau. 70. 

If the king be ſeiſed of lands or tenements by matter of record, 
he cannot be diſſeiſed or ejected; but if any one enters, he will 
be an intruder upon the king's poſſeſſion. Stamf. Prer. R. 56. b. 

And therefore, if a. man enters upon the king's demeſnes, and 
takes the profits, it will be intruſion ; for, as the king takes only 
by matter of record, he cannot be ouſted of his poſſeſſion, but 
by matter of record. Co. L. 277. 4. 

So if he enters upon a poſſeſſion caſt upon the king by deſcent, 
eſcheat, &c. before entry by the king. R. Sav. 7. 4 Co. 58. 

So if an heir, in ward of the king, enters after his full age, 
before livery. R. 2 And. 210. 

Or if the heir of the king's tenant enters, after finding for the 
king, before livery. Sav. 55. 

So if a man enters upon a farmer or committee of the king, it 
will be intruſion, and does not ouſt the king. Stamf. Prer. 
R. 56. 5. Fitz. Prærog. 12. 

So if the king's tenant holds over his term. Hard. 25. 2 Rol. 215. 
J. 10. Vide Eftates, (I. 2.) 

So if a man ouſts a leſſee for years of the king, an information 
of intruſion lies; for a lefior ſhall have an aſſiſe, if his leſſee for 
years be ouſted. Sav. 69. : 

An intruder upon the king does not gain any freehold in the 
land. Fitz. Prerog. 12. 

By the flat. Prer. R. 13. i heres ingrediat, (viz. after office 
found upon the death of his anceſtor tenant in capite,) nullum ac- 
creſcit ei liberum tenementum ; et ſi obierit, &c. Unxor ejus non 
habebit dotem, eo quod vir ſuus intravit per intriſionem, c. Stamf. 
Prer. 40. 

And therefore, where any intrudes or enters upon the king's 
poſſeſſion, the king ſhall not be put to aſſiſe or ejectment. Szamf. 


Prer. 56. b. 
So if he enters upon the king's committee or farmer. Stam. 


Prer. 56. b. Vide ſupra et infra. 
So an intruder cannot make a leaſe to maintain an ejectment. 


Al. 11. Vide infra. 

Neither can he maintain treſpaſs, though he be poſſeſſed ſeveral 
years; for the treſpaſſor ſhall anſwer to the king for his wrong, 
and he ſhall not be puniſhed twice. Pl. Com. 545.6, Cont, All. 11. 
Per 3 J. acc. others cont. Godb. 133. | 

So he cannot make a feoffment. R. 2 And. 210. Sav. 32. 55. 

So a fine by him will be void. 2 And. 210. Sav. 55. | 

But if the heir of tenant in capzte enters before oſſice found, he 
has ſeifin. Stamf. Prer. 40. ö. Sav. 55 

So if a ſtranger enters by title, or without title, upon land 
in ward of the king, before othce found fur the king. Stamp. 


Prer. 57. a. 
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So if tenant in tail, remainder to A. in tail, remainder to the | 
right heirs of tenant in tail, makes a feoſſment, it will be a dif- 
continuance ; though as to the reverſion he had not paid primer | 
ſeiſin to the king. R. 2 And. 210. | 

So if tenant in tail, remainder for years to A. remainder to 
tenant in tail in fee, and A. aſſigus to the king, and then tenant 
in tail makes a feoftment, it will be a diſcontinuance. 2 And. 210. 

So an heir may make a leafe, bargain, and ſale, Sr. which 
enure as a contract. Sov. 55. 

So if 4. enters upon the king's farmer, and leaſes to B. he i 
ſhall maintain an ejectment; for A. gained the eſtate of the | 

, 
| 
| 


farmer. R. 3 Les. 206. Pide ſupra. 

If a man intrudes upon the king's lands, an information for the (D- 72.) 
: ies; > ! > ne , ow he 
intruſion lies in the name of the attorney-general. PI. Com. 547. n bete 
1 Co. 16. b. Co. Ent. 372. 376. F. N. B. go. J. drefſed, 


And it is ſufficient, though it be general, that the king was By informa» 
fin of in- 


ſeiſed of certain lands, without deſcribing the particular ſpecies, wh rok 


or quantity; for it is in the nature of a treſpaſs, quare wauſum 
fregit. Sav. 48. : 

If an intruder cuts the trees, or takes the goods of the king, an 
information hes alſo againſt his executor. R. Sav. 40. | 

So the king may have treſpaſs, quare clanſum fregit, her? depaſi? 
fuit, arbores ſuccidit, &c. V. N. B. 90. J. 

The proceſs upon an information ſhall be a venire diſ/ringas, mw 74. 
and afterwards a writ out of Chancery, directed to the treaſurer What pro 
and barons. 4 Inf. 110. Whether this extends to proceſs n its 
upon an information? Fide Information, (D. 1.) 

But by the ff. 21 Far. 14. if an information of intruſion 
lies, a ſcire facias ſhall not be brought to put the defendant to 
plead ſpecially, 

At common law, upon an information of intruſion, the king, p. 77.) 
by his prerogative, might put the defendant upon ſhewing his title Ples to tuch 
wecially. Dy. 238. ö. 228 

And if he pleaded nat guilty, he ſhould be immediately put — 
aut of his poſſeſſion; for a title for the king appears upon the (b. 85) 
information, if no title appears upon record for the defendant, 

4 Hit. 116. 

And if the defendant ſhews an inſuſſicient title in ſorm, the 
attorney-general may demur. Dy. 238. 5. 

A plea of a ſpecial title in the defendant concludes with a tra- 
yerle of the intruſion. /. Com. 548. 

But the defendant might plead an intryſi7, generally. Semb. 
$av. 4. 

Or not guilty. Sav. 66. 

And by the f. 21 Fac. 14. if the king, or thoſe claiming under 
him, or thoſe under whoſe title the king claims, have not bee 
in poſſeſſion, or received the profits within twenty years, the de- 
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fendant may plead the general iſſue, and ſhall not be ouſted of his if 
poſſeſſion, till the title be found or adjudged for the king. { 


So if he pleads ſo much as ſhews that the defendant has title 
to the poſſeſſion, it is ſufficient ; for an information of intruſion 4 
Vol. VI, F is 


8 


66 


(D. 75.) 
Replica- 
tion. 


40. 76.) 
Verdict. 


P RAE RO GAT IVE. 


is in the nature of treſpaſs; as if the defendant, by her plea, 
ſhews that ſhe has a jointure of a third part, without anſwering 
to the reſidue; for by that ſhe lias the poſſeſſion of the whole in 
common with the king. Semb. Mo. 370. 376. 

So a terre-tenant may plead payment, or matter which goes in 
diſcharge of the land, without ſhewing a title. Hard. 230. 

If in an information for intruſion the defendant pleads his title, 
he ought to ſhew a good title. Mo. 385. 

And therefore, if intruſion be alleged in M. Marſb, it is not 
ſufficient to ſhew a grant by patent of S. Marſh, without an 
averment gue et eadem. Sav. 48. 

And if he pleads ſuch grant, and concludes with a traverſe, 
abſque hoc that he is guilty of the land in the information, it is 
bad. R. Sav. 34. | 

If he pleads that A. was ſeiſed, and died ſciſed, and the land 
deſcended to the defendant z for a deſcent does not bind the king. 
R. Sav. 45. 

If he pleads that an abbot and convent, ſeiſed in fee, leaſed 
for years to A. which eſtate the defendant has; for he cannot 
make title to a term by a que gate. Semb. Dy. 238. 6. 

But if the title ſhewn by the defendant be defective in form, 
and the attorney-general does not demur, but joins iſſue upon a 
fact alleged, which is found againſt him, he ſhall not afterwards 
take advantage of the defect. Dy. 238. 6. 

[Defendant cannot plead ſeveral matters by 4 Ann. c. 16. for 
amendment of the law. Attorney-General v. Allgood. P. 16 G. 2. 
Parker, 1.) 

If the plea alleges ſeveral facts, the king, by his prerogative, 
may traverſe them all, though a common perſon ought to traverſe 
but one. Sav. 19. 

If the plea alleges a title, which avoids the poſſeſſion in the king 
ſuppoſed by the information the king need not maintain the 
mformation, but may traverſe the title alleged by the plea. 
R. Sau. 61. Vide paſt, (D. 85.) | 

But it is ſufficient, if the king, by his replication, traverſes ſo 
much of the title as encounters the information, without an- 
ſwering to the whole title alleged by the defendant ; as if an in- 
formation be for intruſion in the moiety of a manor, the de- 
fendant ſays, A. was ſeiſed of the whole, and died ſeiſed, by 
which there was a deſcent to the defendant; it is ſufficient 
to traverſe, abſque hoc, that he died ſeiſed of ſuch moiety. X. 
Sav. 61. 

If intruſion be alleged in twenty acres, and the verdict finds 
the defendant guilty only in twelve acret, and in the refdue not guilty, 
judgment ſhall be for ſo much, and he who purſues for the king 
thall take poſſeihon at his peril. R. Sau, 28. 

If a declaration be for intruſion * acres in A. and 
twenty acres in B. and the defendant is found guilty of ten acres, 
without ſaying in which vill, yet it ſhall be good. Dub. Sav. 35. 

If there be a verdict for the king, judgment ſhall be for the 


king, though the defendant dies. Sav. 57. 
The 
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The judgment in an information for intruſion for the king (P. 57.) 
ſhall be, that the defendant amoveatur de paſeſſian. Sav. 35. The 4 
judgment ſhall be, quod capiatur pro fine, and thereupon there ſhall un. 
be an injunction for the poſſeſſion; for the king is ſuppoſed in 
poſſeſſion. R. Hard. 460. 462. 

If the information charges intruſion, and that he cut trees, Qc. 
the judgment ſhall be alſo for damages. ©, Sav. 49. 

After judgment, execution ſhall be ſometimes by injunction. 
Sav. 35. Hard. 460. . 

Or by amoveas manum. Sav. 35. Hard. 462. 

And thereupon every party to the information, or claiming 
under him, ſhall be removed from the poſſeſſion. Hard. 460. 462. | 

But a ſtranger to the information ſhall not be debarred of his 
entry; for on an information no judgment of ſeiſin is given, nor 
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does an habere facias ſeiſinam go. R. Hard. 460. 462. | 
The king cannot be ſued by writ, for he cannot command (D. 78.) 
himſelf. 4 Co. 55. a. Vide Afton, (C. 1.) _ . 


And therefore, where the king is ſeiſed by matter of record, or bing 
by matter of fact found by oſſice upon record, he who has right By petitios. ; 
ſhall be, by the common law, put to his petition of right, in the 
nature of a real action, to be reſtored to his inheritance, or free- | 
hold. R. 4 Co. 55. a. R. per all the J. 4 H. 7. 7. 6. 

So in all caſes where the king ſeiſes the lands or goods of a | 
ſubject, without due order of law. Stamf. Prer. 72. 6. 

So if the king enters into the land of another, without title or | 
office found. Stamf. Prer. 74. 4. b. k 

Or does not pay an annuity granted by him, or iſſuing out of 
land in his hands. Ld. Somers's Arg. 81. | 

Or does not pay a debt, wages, c. Ld. Somers's Arg. $5. ' 

And in all cafes where a traverſe, or manſtrance de droit, does not 
lie, ſuit ought to be to the king by petition; as if the king be in- 
titled by double matter of record. Stamf. Prer. 74. 4. R. 3 Les. 15. 
Both records being removed into the ſame court. Laue, 58. 

If the king be intitled by a record not traverſable; as by a 
recovery in the king's court, by aſſent, without title. Stam. 
Prer. 74. a. | 

By an erroneous judgment; for error ſhall not be allowed, 
without a petition. bid. 

If a ſtranger brings a precipe in capite, againſt the tenant of B. 
and recovers by default, though B. is not thereby out of poſſeſſion 1 
of his ſeigniory, yet if the recoveror dies, his lieir within age, 
and the king ſeiſes the ward, B. ought to ſue for the ward by | 
petition. 46rd. | 

So in all caſes where a man has a right, and in the caſe of a | 
common perſon, his entry would be tolled, he ought to ſue to 1 
the king by petition ; as if A. diſſeiſes B. and dies ſeiſed with- " 
out claim made, and then it is found by office that A. held of 
the king in capite ; B. has not any remedy but by petition. Stam. 
Prer. 74. b. Y 
So in all caſes where the entry would be tolled, if the land was | 
in the hand of à common perſon. bid. 
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Or where the party controverts the king's title. Per Holt, 
Skin. 608. 

But where the king ſeiſcs lands, or enters without title, or 
matter of record, if he who has right be permitted to enter, his 
_—_—— unlawful, nor ſhall it be an intruſion upon the king. 

bd. | 

So if the king in ſuch caſe grants to another, he may enter upon 
the patentee without petition. Hid. 

50 though an office tinds a title in the king, and a grant, if it 
appears by the ſame office that the fact is miſtaken. R. 
Dy. tor. a. 

So where an eſtate is forfeited by attainder, Sc. none can ſue 
by petition before oſſice found; for till office, the eſtate is not 
veſted in the king. "Fon. 78. 

If A. be attainted in B. R. and it be found by inquiſition in 
the Exchequer, that he was ſeiſed of the manor of D. this will 
not be double matter of record, the attainder not being. in this 
court, to intitle the king, that a ſuit by the owner ought to be 
by petition. R. Lane, 58. 

Suit ſhall be to the king by petition, for goods as well as for 
lands. Stamf. Prer. 72. b. 75. b. 

So it ſhall be for land, where the king is ſeiſed en auter droit. 
Stamf. Prer. 75. b. 

But ſuit by petition ſhall not be to any other but the king. 
Ibid. 

Not to the queen; for ſhe has no ſuch prerogative. Bid. 

Nor to the prince. 16:4, 

A ſuit by petition may be to the king in parliament, or in Chan- 
cery, or other court. 

If it be in parliament, it may be eſtabliſhed by act of parliament, 
or purſued as in other cafes. Stamp. Prer. 72. b. | 

Upon petition out of parliament, or there (if it be not purſued 


| as a ſtatute) it ſhall be indorſed by the king, /oit droit fait, and 


then delivered to the chancellor. Stamf. Prer. 73. a. Mo. 639. 
Or a petition may have a ſpecial concluſion, that the king 

command his juſtices of B. R. or C. B. And if it be indorſed 

accordingly, it ſhall be purſued there. Stamf. Prer. 73. a. 

If a petition be delivered to the chancellor, there ought to be 
an inquiſition which finds the right of the party, before the pe- 
tition be depending, or there be any proceeding upon it. Stamf. 
Prer. 72. b. Except where the attorney-general confeſſes the 
ſuggeſtion. Shin. 608. Ld. Somers Arg. 41. 

If the inqueſt finds for the king, there ought to be another 
inquiſition, till a title be found for the party. Stamf. Prer. 73. a. 

If a petition be indorſed to B. R. or C. B. it may be proceeded 
upon without an inquiſition; for the indorſement warrants it. 
Stamf. Prer, 73. b. | 

So where no ofhce is found to intitle the king, the party may 
purſue a petition, without an inquiſition for him. XR. Mo. 639. 

After a commiſſion, whereon a title is found for the party, be- 
fore he can interplead with the king, there ought to be a writ to 
inquirc of che king's title, Starry, Prer. 73. b. 

And 
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And this, in all caſes where a petition was in parliament, or 
elſewhere, where land was in the king's hand, or granted to 
another; for after iſſue found, upon petition, for the party, the 
king ſhall be concluded for ever. Lid. ; 

If the land be granted to another, there ſhall be a fcire facias 
alſo againſt the patentee. 11d. 

So where a petition diſaſhrms the king's poſſeſſion, there ought 
to be four writs of ſearch to the treaſurer and chamberlains of the 
Exchequer. Mo. 639. 

But writs of ſearch are not neceſſary, where the petition affirms 
the king's poſſeiſion; as upon a petition of right of dower. 
R. Mo. 639. | 

By the common law, a man might ſue to the king by 1n- (RW | 

. . . . „hren 
rance de droit, if his title had appeared by the fame record by 1; ,,.;, 
which the king was intitled; as if the king was intitled by an When it lies 
alienation in mortmain, purchaſe from his villein, from an *? 3 
alienee, eſcheat, and the fame office which found for the king, TR kts 
found alſo the title or intereſt of the party. R. 4 Ce. 55. a. 
Per Holt, Skin. 609. a 

So if his title appear by another record of as high a nature; 
as if a conveyance be to the king, upon condition to be void, 
if a fine be levied, or a recognizance given, or other matter . 
performed, which muſt be upon record; if he who made the | 
conveyance levied the fine, gave the recognizance, Wc. he may 
have a monſirance de drait by the common law; for the per- 
formance appears by the record as high as the conveyauce, 
4 Co. 5 5. . X. 4 H. 7. 7. b. 1 

So though the performance of the condition be not upon re- | 
cord, if it be aſterwards found by office. 4 Co. 55, b. 

So if the title of the party be not found by the ſame or ano- 
ther record, whereupon he ſues to the king by petition, and 
an inquiſition be granted upon the petition, finding his right; 
he afterwards may have a monſtrunce de droit by the common law. 
4 Co. 57. 3. 

But if the title of the party does not appear by the record, 
which finds a title in the king, nor by any other record as high, 
he cannot have a monſfrance de droit by the common law, but 
ought to ſue to the king by petition. 4 Co. 55. b. Ld. Somers's | 
Arg. 75 

Though it appears by the return of the ſheriff, mayor, c. to (| 
a diem clauſit extremum, or other writ ; for the return, though | 
ſiled upon record, is not fo high as an othce found per ſacraments 
proborum hominum. 4 Co. 55. b. 

So if the title of the party is found by a miniſterial record, as 
an inqueſt before an eſcheator, Wc. when the king's title appears 
by a judicial record, as an attainder, judgment, &c. which is 
higher. 4 Co. 56. a. 

So now by the /. 36 Ed. 3. 13. lands being ſeiſed by inqueſt (b. 82.) 
of office before the eſcheator, any who will claim the lands ſeiſed When, by 
ſhall be heard to traverſe the oflice, or otherwiſe ſhall have a ***** 


mon/lrance de droit. | 
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And therefore, when an office is found, which is traverſable 
by that ſtatute, the party may have a monſtrance de droit. 
4 Co. 59. a. 

Though he be not put out of poſſeſſion by the office. Bid. 

Though the king be entitied by matter in paris, found by re- 
cord; as by purchaſe of his villein, alienation in morimain, Tc. 
Tbid. 

So if the king be intitled by office, or matter of record, which 
is traverſable, but, being true, cannot be traverſed, the party may 
have a merflrance de droit. Stamf. Prer. 71. 

As if it be found that the king's tenant died ſeiſed, and the 
land deſcended to his heir; where A. recovered againſt him be- 
fore his death, but he died before execution. Stamf. Prer. 71. a. 

Or the tenant diſieiſed me. Stamf. Prær. 71. a. 4 Co. 54. b. 

But where the king was entitled by double matter of record, 
the party could not have a 1wonftrance de droit, till it was given by 
the f.2 & 3 Hd. 6. 8. Stani. Prar. 71. ö. Or the title of the 
party be found by one of the records, or he pleads to one, u tiel 
record. Stamp. Prer. 72. a. 

In all cafes where the party may have a traverſe, or mon/{rance 
de droit, he may enter, or have an action, if the king grants over 
the land. 4 Co. 59. 6b. 

A monſirance de droit lies only in Chancery, or the Exchequer, 
except in ſpecial caſes. Per Holt, Skin. 609. 

The monflrance de droit recites the inquiſition found for the 
king, and then ſhews the right of the party, and prays an amoveas 
manum. Co, Ent. 402. | 

If the attorney-general confeſſes the title of the party, judg- 
ment. ſhall be, gusd manus Domini regis amoveantur. 4 Co. 57. b. 

If he replies to the title of the party, and afterwards confeſſes it. 
Co. Ent. 404. b. 

Or if found for the party by verdict, or upon demurrer. 
4 Co. 57. b, Co. Ent. 406. 6. 

So there ſhall be judgment alſo for the meſne iſſues and profits. 
Stamp. Prar. 71. a. 


If the plaintiff, in a monſtrance de didit, has no title, he ſhall be 
nonſuited. Sal. 448. | 


And he cannot have judgment, though the king has no title, 
if he himſelf has no right. Hid. 

If there be a merſtrunce de droit, upon an inquiſition in Chan- 
cery, and upon that the attorney-general demurs there, it ſhall be 
delivered into B. R. by the hands of the chancellor, and there 
determined. Sal. 448. | 

But if the right of the plaintiff in a monſtrance de droit appears, 
or may be collected by the inquiſition, or the inquiſition be falſi- 
ied by it, judgment ſhall be for the plaintiff, and the inquiſition, 
as to him, ſhall be avoided. R. Sal. 448. 

By the common law, where the king was intitled by office, 

* a traverſe to the of- 


ice. 4 Co. 56. a. Nor could avoid it without petition. Stamf. 


bythe come Prær. G0. be 13 Ed. 4. 8. a. Ld Samer Arg. 77. 
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Nor where the king was intitled by any matter of record, ju- 
dicial or miniiterial, conveyance of record, or matter of fact 
found by office of record. R. 4 Co. 55. 4. 

Though the oſſice concerned oniy a chattel real. 4 Co. 56. 4. 
Vide infra. 

But where the office did not give a ſeifin or poſſeſſion to the 
king, but only intitled him to an action for recovery of the land; 
in ſuch action the party might traverſe the office by the com- 
mon law. 4 Co. 5 6. 6. 

As if an ollice finds that the king's tenant has ceaſed for two 

Irs, or done waſte, or made a feoffment by colluſion, &c. 
whereby the king is intitled only to his action of /crre facias againſt 
his tenant, in which the tenant may traverſe the cefer, waſte, 
colluſion, c. id. 

So by the common law, an office, or inquiſition for goods or 
chattels perſonai might be traverſed. Stamf. Prer. 60. a. 
13 Ad. 4. 8. a. Vide ſupra. . 

As if A. be attainted for treaſon, or felony, or outlawed in 
debt, treſpaſs, &c. and an inquiſition finds that he had ſuch goods 
at the time of the felony or outlawry z a ſtranger, who has the 
property, may traverſe it. R. 4 Ed. 4. 24. a. 

[If a term for years is found and ſold on an inquiſition on an 
outlawry, a mortgagee, not in poſſeſſion, ſhall be allowed to plead 
to the inquibtion. Semb. Rex v. Blunt, P. 1722. Bunb. 104.] 

[On outlawry, inquiſition thereon returned, /evar; iſſued, and 
money icvied, he who has a ſtatutc-merchant, and is in pofleſhor. 
of the land, may, on motion, have time to plead to out- 
lawry and inquilition; and, on giving ſecurity, have the money 
in the ſheriſt's hands repaid him. Rex v. Tollet, H. 1722. 
Bunb. 123.] 

[If on inquiſition a man is found poſſeſſed of a term in right 
of his wife, and after his death it is fold on venditiani exponas, the 
widow ſhail be permitted to plead to the inquiſition, though ſhe 
has defended an ejectment brought by the purchaſor, and filed 
a bill in Chancery. Watts v. Robinſon.) 

So offices for information only are traverſable ; as all offices 
under the Exchequer feal. Sav. 130. 

But where by office, or ſtatute without office, a particular eſtate 
is veſted in the king, he, in the reverſion or remainder dependant * 
upon the eſtate veſted, may enter upon the king “, without tra- _ — 
verſe, or amoveas manum. NR. Sal. 469. mined, 

50 if it be found by inquiſition, that A. outlawed in a perſonal 
action, was ſeiſed of lands, which B. claims, and the eſcheator 
takes the profits by this falſe office: B. may diſturb him, without 
a traverſe. Stamf. Prer. 67. | 

[When an inquiſition is traverſed, ſecurity is taken to the 
value of two years profits of the lands. Rex v. Barlow, in Sc. 

T. 1718. Bunb. 25.) 

And now by the ,. 34 Ed. 3. 14. where lands are ſeiſed upon (p. 34. 
an office of the eſcheator, finding that the king's tenant aliened When, by 
without leave, or held by knight's ſervice, and died his heir . 

T 4 within 
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within age, he ſhall be received to traverſe in Chancery, that the 
land was not ſciſable. 

But this ſtatute extends only to oſſices found, virtute brevis 
aut commiſſionis not virtute officii, Stamf. Prar. 60. a. 4 Co. 57. a. 

And it the traverſe is found for the party, he ſhall not bave 
judgment till a writ of procedendo ad judicium be awarded. 16d. 

By the /. 36 Ed. 3. 13. if land be ſeiſed by an office before the 
eſcheator returned into Chancery, a man, who challenges the lands 
ſciſcd, ihall be heard without delay to traverſe the office, &c. and 
thereupon there ſhall be a final diſcuſſion, without waiting for 
any other commandment. * 
+ And the laſt ſtatute allows a traverſe to all offices found befor 
the eſcheator. Stamf. Prer. 61. a. 4 Co. £7. b. 

And to offices found before commiſlioners, as well as before 
the eſcheator. Stamf. Prer. 61. 

And by the /7. 8 H. 6. 16. it is extended to all aggrieved by 
the inqueſt, though not put out of poſſeſſion by the efcheator. 

And theretore, in all caſes, where the king is intitled by office, 
the party gricved may traverſe the point, by which the king is in- 
titled; as if an office finds a tenure in capite, the tenant may tra- 
verſe the tenure. S. Prer. 62. a. 

50 he who has title, if he ſhews his title, may traverſe before 
his title be found by record. Stamp. Prey. 63. b. 

So by the ff, 2& 3 Fd. 6. 8. if any be untruly found heir, lu- 
natic, ideot, or dead, the party grieved may traverſe the office or 
inquiſition. 

Or any be intitled to an eſtate of frechold in lands, found 
by oſſice or inquiſition to belong to a perſon attainted of treaſon, 
felony, or pramunire ; though the king be intitled by double 
matter of record. 

But thoſe ſtatutes do not allow a traverſe, except where the 
king is intitled by the oſſice; as it A. be attainted for high 
treaſon by verdict or act of parliament, &c. and it is found by 
office, that at the time of the treaſon he was ſeiſed of ſuch lands, 
which B. claims as his ownz B. cannot traverſe the othce, 
without ſaying, that there is no ſuch record of attainder. K. 
4 Ed. 4. 21. 29. a. Stamf. Prer. 61. 6, But this was remedied 
by the /. 2 & 3 Ed. 6. 8. 

So a man ſhall not be allowed to traverſe the office where he 
cannot be aided by an office to the contrary; as if an oſſice finds 
a tenure from the king, and that the tenant is dead, and A. is 
his heir; A. thall not traverſe the office, that be is not heir, if the 
tenure be true; for if another office ſhould find him et heir, it 
does not avail; for the better office ſhall be taken for the king. 
Stamf. Prar. 61. b. a 

So if the tenant dies ſeiſed of lands in divers counties, and A. 
be ſound his heir of full age, by office in one county, and within 
age, by office in another county; he cannot traverle, that he is 
not within age. Nam. Prat. 62. a. 

So none, who has not title, can traverſe an office which finds a 
title in the King; as if an ofhce finds a tenure in cpile, and * 
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the heir is within age; the lord, who claims a tenure in ſocage, 
ſhall not traverſe the tenure in capite; tor he has no title to the 
wardihip. Stamf. Prer. 63. a. 

Nor a feoffee, without making to himſelf a title by feoffment, 
licence, alienation, &c. Vid. 

And it is not ſufficient to ſhew a title by eſtoppel, as a fine, &c, 
for tne king ſhall not be eſtopped. Stamp, Prer. 64. a. 

So it is not ſufficient, if he does not traverie all titles, which 
the king had at the time of the traverſe, Stamp. Prer. 64. b. 

So a termor for years cannot traverſe an oſhee, which finds 
the inheritance or frechold in the king, Stamf, Prer. 62. b. 
Semb. cont. 4 Co. 58. a. | 

But now by the f. 2& 3 Ed. 6. 8. a leſſee, copyholder, or any | 
who has a rent, or other profit apprendre out of lands, &c. in an 
inquiſition, where the king is intitled, ſhall hold and enjoy his 
term or intereſt, as if no inquiſition had been found, or his leaſe 
or intereſt had been found by ſuch office, 

And it is ſuſſicient for the leſſee, &c. to ſhew his intereſt, &c, 
without alle ing ſeiſin in another under whom he claims; for the 
title to the inheritance is not traverſable, where the leſſee, &s. 
only ſupplies the defect of the office or inquiſition. | 

[To an inquiſition on an extent on an outlawry, the defendant, « 
as tertenant, may plead that the party outlawed is dead, with- | ; 
out ſetting forth a ſpecial title, Rex v. Barnfield, H. 1721. | 
Bunb. Io. | 

[A writ of diem clauſit extremum ſhall not be ſet aſide on mo- 
tion, for defendant may plead to the inquiſition. Rex v. Michener, 

M. 1722. Bunb. 118.) 0 

[The traverſor of an inquiſition of lunacy found for the king, 
ſhall be conſidered as a defendant, and therefore the record ſhall 
be made up, and carried down to trial by the proſecutor. Rex 
v. Roberts, P. 17 G. 2. Str. 1208.] 

Yet the heir, Sc. ſhall not traverſe the office, without an office 

which finds him heir, R. 7 Co, 45. 2 Cro. 186. Vide ante, 
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(D. 82.) 
The king, by his prerogative, may ſue in what court he pleaſes. (p. 85) 
Sav. 9, 10. F. N. B. J. B. 32. E. Ren edy tor 
[When the revenue is concerned in the event of a cauſe, it 8 | 
ſhall be removed from any other court where action brought, into leges * 1 
the office of pleas in Scac', Lamb v. Gunman, T. 24 C 25 G. 2. _ ſhalt 
Parker, 143.] 5 1 


If the defendant dies, the action by the king docs not abate. { 
2 Cro. 481. | [ 

So the king may lay his action in what county he pleaſes, in | 
any perſonal action. 1 Vent. 17. 1 Sid. 412. Vide Dett, 
(G. 12. 

80 127 lands in any county, he may lay his action in the Ex- 
chequer, and try it in that court. Sav, 10. 

50 he may have a bill for taking of goods in Midaliſeæ, and in- 
truding into lands in the county of N. for, upon ot guilty, 3 venire 
facias goes to each county, K. 4 Lev, 26. - 
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[Information in Scac for loading woollen yarn for exportation, 
may be laid in any county; the ottence is tranſitory, and there 
are no negative words in the fatute (12 C. 2. c. 32.). Attorney- 
General v. Br-2vſe, T. 1727. Bunb, 236. Altcrney-General v. 
Hines, H. 31 G. 2. Parker, 182.] 

[If on a commiſſion to inquire whether A. is an alien, it is 
found againſt the king, he cannot have another new commiſſion 
into the ſame county, but he may have a ne. inquirendiuwm ; and 
if that alſo is found againſt the king, it is conclutive , if for him, 
A, may traverſe. Ex parte Dupleſſes, T. 1754. 2 Vezey, 438. ] 

So the king may amend his declaration in the ſame term. 
Vau. 65. But not in another term. R. 13 Ed. 4. 8. 4. 

50 in an information of intruſion, if the defendant makes a 
ſpecial title, he ought not to traverſe the intruſion, but the 
matter, upon which by the information he is ſuppoſed to be 
an intruder. Per Manwood Ch. Bar. Shute cant. Sau. 2. Vide 
ante, (D. 74.) 

In an information in the Exchequer (if the king: appears intitled 
by matter of record, Yau. 64.) if the defendant pleaas in bar, and 
traverſes the matter of the information, the king need not maiu- 
tain his information, but may traverſe the matter alleged by the 
plea. 2 Cro. 481. Sav. 64. 

So in a traverſe of an office, which finds a title to the king, the 
king may traverſe the title of the party, or maintain the oſſice, at 
his election. Stamf. Prer. 65. a. Val. 64. 

So if the king has ſeveral titles traverſed, = may maintain all, 
or only one, at his election. S amf. Prer. 65. a. 

So the king may waive his replication is 3 term, when 
the defendant 1s ready to rejoin. R. 2 Kol. 41. 

So in an information the king may waive his demurrer to the 
detendant's plea, and reply to iflue. Co. Car. 347. Vau. 65. 
Hard. 45 5. Pl. Com. 322. a. 

If detendant pleads; and attorney-general does not reply or 
demur in reaſonable time, the court may give judgment for de- 
fendant as if plea confeſſed ; but attorney-general ſhould firſt be 
attended. Rex v. Mufters, H. 18 G. 2. Parker, 50.] 

And the defendant cannot waive his plea, and plead the general 
iſſue, without the conſent of the attorney-general. Cro. Car. 347. 
2 Rol. 41. 

[If on a ſcire facias out of the petty bag to repeal letters patent, 
one defendant has pleaded to iſſue, and as to the other demurrer 
was joined, the king may bring on either the trial or the demurrer 
firſt, as he pleaſes. Rex v. Hare and Mann, H. 6G. Str. 266.] 

So aſter iſſue joined, the king may waive the iſſue, and demur. 
Stamp. Prær. 65. ö. In the ſame term. Yau, 65, Hard. 455. 
PI. Com. 322. a, 

Or take another iſſue in the ſame term, though not in another 
term. Stamf. Prer. 65. 6. Vau. 65, 13 Ed. 4. 8. a. 

But if the king joins iſſue upon a traverſe of his title, he cannot 
afterwards waive 1t, to traverſe the title of the defendant, $2179, 
Jau. 64. 1 Mod. 276. R. 13 Ed. 4. 8. a. | 

13 So 


Res ee 
ene - - 


| PRAROGATIVE. 75 


So in the Exchequer, no nf: prius ſhall be granted where the 
king is a party, where the attorney-general does not conſent. 
Sau. 2. 

So the trial ſhall be at ni privs, and not in bank, if the king 
by letter requires it. Cre. Car. 349. 

Though it be upon an indictment removed by certiorari, Cro. 
Car. 348. 

So the king ſhall take advantage of an eſtoppel, though no 
party to the record ; for he is always preſent. Vide Hſtappel, (D.) 

So if a title appears upon record for the king, the court ex officio 
ſhall adjudge it tor him. Cro. Car. 590. 

So if the attorney-general confeſſes the plea of the party, and 
thereupon he be diſcharged, ,where the plea is no bar in law, the x 
king ſhall not be bound; for though a confeſſion by the attorney- 
general in a matter of fact binds the king, it is not fo in a matter | 
of law. Semb, Hard. 170. 

But after a di/{ringas, and a jury returned upon it, the attorney- ; 

eneral cannot at his pleaſure ſtay trial. Q. 4 Leo. 32. 

Neither can he waive the iſſue after verdict. Hard. 455. 

[Priſoner at the king's ſuit, brought up by habeas corpus, cannot 
be committed to the Fleet without conſent *® of the crown, becauſe 
the king may chuſe to commit him to what priſon he pleaſes.“ 

Barnes, 385. 388. 

So the king ſhall not be prejudiced by his neglect to purſue his (p. 863 
right. | No time 

So where the king is patron of a church, a lapſe does not —— 
incur for not preſenting within ſix months, Vide Eſpliſe, 8 
(H. 6. 9. 11, 12.) | 

90 if the king's goods are wrecked, the lord ſhall not have them 
for the king's not proving his property within a year and a day; 
for he may do it at any time. 2 IAH. 168. 

If the king's debt be not recovered before another takes execu- 
tion, the king ſhall not be prejudiced; for aullum tempus cccurrit regi. 

Hard. 25. Vide Dett, (G. 8.) 

By M. Ch. 9 H. 3. 29. nullus liber homs capiatur, impriſonetur, 
diſſufeetur de libero tenemento, libertatibus, liberis conſuctudinibus ſuis, 
utlagetur, exuletur, aut aliquo modo deſtruatur, nec ſuper eum ibimus, 
aut mittemus nif per judicium parium ſuorum, vel per legem terre. 

Nulli vendemus, nulli negabimus, aut differemus juſtitiam, aut 
rectum, | 

And therefore the lands or goods of none ſhall be ſeiſed by the { 
king, except by courſe of law. 2 Inf. 46. | 

[By fat. 9 G. c. 3. 16. the king ſhall not ſue, Cc. any perſon, 
tc, for any lands, Q. (except liberties and franchiſes) on any 
title which has not firſt accrued within ſixty years before the 
commencement of ſuch ſuit, unleſs he has been anſwered the 
rents within that time, or they have been in charge, or ſtood in- 
{per of record, and the ſubject ſhall quietly enjoy againſt the king, 
and all claiming under him by patent, &c.] 

{ This extends not to eſtates in reverſion or remainder, or li- 


mited eſtates, ] 
[Theſe 
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[Theſe lands ſhall be held on the uſual tenures, c.] 

[Uſual fee-farm rents confirmed.) 

[Putting in charge, ſtanding in/uper, &c. good only when on 
yerdict, demurrer, or Hearing, the lands, &c. have been given, ad- 
judged, or decreed to the king. ] 

eb. 87. No officer, nor all together, can diſpoſe of the king's treaſure 
T berevenve gx officio, 2 Rol. (180.) J. 35. 11 Co. 91. b. Ld. Somers's Arg. 57. 


1 Though it be for the honour or profit of the king. 2 Rol. (180.) 


poſed, / 35 
The per- So the court or barons of the Exchequer cannot diſpoſe of the 


fonal reve= Ling's treaſure out of his Exchequer to a grantee of the king, by 
£Uc, . TER 
any judgment upon the exhibiting of a patent to them. N. per 
Treby and Lord Chancellor Somers. 5 Mad. 46. 62. Cont. per 
Holt and other J. Skin. 611. Ld. Somers Arg. 128. 

So no treaſure can be diſpoſed of, but by the great or privy 
ſeal. Ld. Somers's Arg. 56. 

Not by warrant of the treaſurer and under-treaſurer. II Co. 91. 
Ld. Somerss Arg. 58. 

So every one who receives money ifſuing out of the Exchequer, 
without due warrant, is accountable for it. Mad. 271. Vide 
Dett, (G. I.) , 

But by the writ or warrant of the king, or the barons of the 
Exchequer, to a therift, &c. ſuch payment may be directed out of 
the money in his hands, which, upon producing ſuch warrant, 
ſhall be allowed upon his account. Mad. 248. 

And upon ſuch warrant the ſettled alms and liveries were uſually 
paid, Mad. 248. 

And frequently ſums for the ſervice or debts of the king, 
Mad. 250. 

So upon a bill of ſuch expence made, &c, the Chancellor iſſues 
a writ of allocate, Mad. 271. 

90 the king iſſued ſometimes by way of preſt, or impreſt, out 
of the receipt of his Exchequer, Sc. money for ſuch a ſervice ; 
for which the receiver became accountable to the king. 
Aad. 266. 

And ſuch impreſt was upon a writ or mandate of the king, 
under the great or privy ſeal, directed to the chief juſticier and 
barons, or to the treaſurer and chamberlains, and founded upon 
a bill or certificate of the Zxchequer, or other matter of record. 
Mad. 268. (Reg. 192, 193.) 

Or by a liberate directed to the treaſurer and chamberlains, 
commanding them /berare de theſauro neftro ſuch a ſum. Mad. 268. 
(Reg. 192, 193.) 

And ſuch liberate was pro hac vice, or for a payment annuatim, 
which is called a dormant or current /iberate. Ibid, 

(b. 83.) Ihe king may diſpoſe of his lands and other real revenue of 
The lands jnheritance, by his patent, to others when he pleaſes. 2P!, 
N * Cam. 213, >. 

f And not only lands, which he has by deſcent or purchaſe, but 
alſo which are ſettled upon him, his heirs, and ſucceflors, by par- 
lament, R. 5 Mad. 47. 55. Shin, G02, 605. 
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PRAROGATIVE. 7 

So the cuſtoms, exciſe, c. given to him and Tile heirs, 
& Mad. 56. Skin, 602, 

So the king may mortgage his lands. | 

And the mortgagee ought to demand the money at the day, 
at the receipt of the Exchequer ; otherwiſe the king may re-enter, 
R. Ms. 556, 7. 

So the king may grant a rent-charge, or annual ſum, to be paid 
out of his poſſeſſions or revenue. Per Holt, Skin. 607. 

And if he grants an annuity, or annual payment of a ſum, it 
does not charge his perſon, but his poſſeſſions. Skin, 607. 

And ſuch annuity or rent-charge is aſſignable to another, in 

art or in the whole, 16:4. 

So the king may convey lands, of which he is ſeiſed in right of 
the dutchy of Lancaſter, by feoffment, and there ought to be li- 
very by attorney. R. 1 Lev, 29, Not when united to the crown. 
Pl. Com. 214. a. 

But by the . 1 Ann. 7. ſ. 5. all grants, Sc. by the queen or 
her ſucceſſors, after 25th March 1702, of any manors, lands, &c. 
(advowſons of churches and vicarages excepted) ſhall be void, 
except made for a term of 31 years or under, or for three lives, or 
for a term determinable on one, two, or three lives, or in rever- 
ſion, making up the term of 31 years or 3 lives, &c. to com- 
mence irom the date or making, ſubject to waſte, and reſerving the 


uſual rent or more; or if no rent beiore, reſerving a rent not 


jeſs than a third part of the clear yearly value, payable to the 
queen and her ſucceſſors during the whole term. 

Provided building leaſes may be for fifty years, or three lives, &c, 

And the hereditary exciſe, revenue, of the poſt-office, firſt- 
ſruits and tenths, fincs for writs of covenant and entry at alienation 
ofſice, polt-fines, wine-licences, ſheriffs profers and compoſitions, 
and ſeiſures for uncuſtomed and prohibited goods, ſhall not be 
alienable, but for the life of the king, who grants them. 

(Stat. 17 G. 3. c. 17. direCts Effe Chaſe to be divided and in- 
cloſed. 

LN. B. It is ſurmiſed this act will lead the way to the improve- 
ment of other of the king's lands, now yielding little profit, 
and that it was promoted by the enrl of Clarendon, chan- 
cellor of the dutchy, with that view.] 


— 


As the king takes by matter of record, fo, generally, his eſtate . gg, 
ſhall not be deveſted, without office, or other matter of record. When lands 


As if land be given to the king by deed inrolled, upon a condi- 


But where the king's eſtate depends upon the eſtate of ano- 
ther, if the former be defeated, the remainder to the king 
thall be deveſted, without office; as if land be granted to A. for 
life, with power of revocation, remainder to the king; it the uſes 
are revoked, the king's remainder is deveſted without more, RX. 
2 Rol. 215. J. 4 

So if an eſtate be demiſed to A. for life, remainder to the king, 


von condition, that if the lzſſor pays to A. 10l. he ſhall re-enter; 
if 


—1 


ſhall be de- 
. op s ved out of 
tion; the grantor cannot enter for the condition broken, without the king. 


office. By office, 


78 


(D. 90.) 
By judg® 
ment, 
Onfter les 
Mains. 
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if he pays, he may re- enter, and deveſt the remainder in the 
king without office. R. 2 Rol, 215. l. 35. Mo. 546. 

If upon a petition, monſtrancè de droit, or traverſe, the plaintiff 
recovers, judgment ſhall be given quod manus demini regis amoveat- 
tur; and thereupon a writ of oer les mains goes, wnich is to the 
effect, that the plaintiff ſhall have his lands, ſeiſed by the king, 
out of the king's hands, Stamf, Prer. 77. 6. 

Vide ante, (D. 82.) 


Prerogative Court. 
Vide Courts, (N. 2.) 


PRASCRIPTION. 
(A) Who may make it. 


Preſcription, regularly, ought to be, by a man, in him and 
"A his anceſtors, or in him and thoſe quorum ſtatum ille habet, 
or by a corporation, in them and their predeceſſors. Co. L. 113. b. 
Fids poſt, (H.) 
Yet an officer may preſcribe in him and all thoſe quorum flatum 
habet. Kit. 106. 
90 the Chancellor may preſcribe, that he and all Chancellors, 


c. have uſed, time whereof, c. though he be not a corporation, 


and has the office only at will. Bid. 

So the Ch. J. of B. may preſcribe, that he and all Ch. Juſtices 
of B. have uſed to grant ſuch offices. Hild. 

So a ſerjeant at law, that he and all ſerjeants have uſed to be 
impleaded by bill, and not by original. 2 Rol. 264. J. 10. 

An attorney, that he and all attornies of the ſame court have 
privilege, 2 Rel. 264. /. 15, 

An under-ſherift, that he and all under-ſheriffs have uſed to take 
ſuch fees. 2 Rel, 264. J. 27. 


(B) Who not. 


BUT where an officer is only at will, it is more proper to allege 


a cuſtom, than to make a preſcription ; as the Ch. Juſtice of 


B. may allege a cuſtom, that every Ch. Juſtice of B. hath uſed 
to make a grant of ſuch an office, 2 Rel, 264. J. 20. 

So a ſheriff cannot preſcribe, that he and all ſheriffs have uſed, 
Sc. for he is but an annual officer, and removeable at will. 
2 Rol. 264. J. 23. 

[None can preſcribe (for right of common) but ſuch whoſe in- 
tereſts are permanent; therefore tenant at will or for life cannot 
preſcribe, nor the occupier of a houſe 3 but they may in the uſage 
and cuſtom of the vill. Eugliſb v. Burnell, P. 5 G. 3. 2 Wilſ. 258. 

A copyholder cannot preſcribe in a 9% cate, becauſe the free- 
hold intereſt is in the lord. Doug. 713. (687.)* 
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(C) What Things may be claimed by Preſcription. 


* franchiſes or privileges, which a man may have without a 77 Fran- 
title appearing upon record, he may claim by preſcription z as 2 
waifs, eſtrays, wreck, treaſure-trove, Cc. Co. L. 114. C. 2 Rol. 270. 
J. 45. 5 Co. 109. Vide M aife. | 

So royal fiſhes; as whales, ſturgeons, &c, Co. L. 114. 6. 

So a park, warren, Cc. Bid. 

So fairs, markets, frank-foldage, toll, c. Did. 

A corporation may be by preſcription. 1b:d. 

So a man may claim, by preſcription, liberty to hold courts, a 
court leet, hundred, S. Co. L. 114. 

The cuſtody of a gaol, Sc. Co. L. 114. 6. 

So a man may claim, by preſcription, to be tenant in common 
with another. Lit. ſ. 310. 2 Rol. 264. J. 32. 

* So a man may preſcribe to be exempted from ſerving on juries; 
theſe exemptions are not taken away by any of the ſtatutes con- 
cerning juries, Doug. 188—191, (179—181.)* 


(D) What not. 


B UT franchiſes or liberties, which cannot be ſeiſed as forfeited, 7% Fran- 
before the cauſe of forfeiture appears upon record, cannot be ( 2 
claimed by preſcription; as bona et catalla proditorum, felon”, felon” de 
fe, fugitivor', utlagat', aut in exigend pgſitor. Co, L. 114. a. 
2 Kol. 270. J. 20. Vide Waife, (B.—C.—D.) 

Deodand, ſanctuary, Sc. Co. L. 114. a. Vide Waife, (E. 1, 2.) 
— Abjuraticn, (D.) 

Privilege to make a corporation, coroner, conſervator of the 
peace, &c. Co. L. 114. Vide Franchiſes, (F. ;.) 

To have a conuſance of pleas, &c. Co. L. 114. a. Vide 
Courts, (P. 3.) 

50 a man cannot make title to land, by preſcription. Ca. I. 
114. . 2 Rol. 264. J. 3. 

Nor can he claim to be joint-tenant with another; for the ſur- 
vivor takes. Co. L. 195. 5. 

Yet a man may claim a county palatine by preſcription, and, 
in reſpect thereof, to have bona et catalla felon”, Sc. Co. L. 114. b. 
Vide Franchiſes, (D. 1.) 


(E) What ſhall be a good Preſcription. 
(E. 1.) Muſt be Time out of Mind, 


Tv every preſcription there are two inſeparable incidents; % C 
time and uſage. Co. L. 113. b. bold (8. 30} 
Preſcription and time whereof no memory runs to the contrary, 
are all one in law. Lit. /. 170. 
And this is underſtood, not only of the memory of any one 
living, but alſo of proof by any record or writing, or otherwiſe to 
the contrary ; for that ſhall be ſaid within memory. Cz. L. 115. a. 
Thus 
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[Thus a leaſe of ground for ſifty- ſix years, to be a paſſage, ſſiews 
it is not by preſcription; and ſuffering it to be uſed for three or 
four years after the expiration will not amount to a gift to the 
public. Rex v. Hudſon, T. 5 G. 2. Str. gog.] 

And therefore where there is any proof of the commencement, 
or original, of any thing, it cannot be claimed by preſcription ; 
as if a vicarage be endowed de minutis decimis 1310, and the parſon 
appropriate be ſued by the vicar for them ; the parſon cannot pre- 
ſcribe againſt ſuch demand; for his preſcription muſt begin after 
the endowment, which is within time of memory. R. 2 Rol. 269. 
J. 50. 

So though a preſcription be alleged for things ſpiritual, or ec- 
cleſiaſtical, it ought to be time whereof, &c. though by the ca- 
non law it is reſtrained to forty years. 2 Inſt. 653. 

Yet where the commencement and original were before the time 
of king R. 1. it may beclaimed by preſcription ; for all time be- 
fore R. 1. is called time out of memory, upon an equitable con- 
ſtruction of the /. I. 2. which limits it for a writ of right. 
2 Rol. 269. I. 10 ad 45. 

And therefore in an annuity claimed of a prior by preſcription, 
if it be pleaded that the priory was founded within memory, he 
ought to ſhew the foundation fince the reign of R. 1. began. 
2 Rol. 268. |. 25. 269. J. 50. 

So a charter, &c. before the time of R. 1. may be uſed as evi- 
dence of a preſcription for a thing granted by the charter. 
2 Rol. 268. J. 5. 

An ancient grant without date does not neceſſarily deſtroy a 
preſcriptive right; for it may be either before time of memory, 
or in confirmation of ſuch preſcriptive right, which is matter to 
be left to a jury. 2 Bl. Rep. 989.“ 


(E. 2.) Muſt have a long and quiet Uſage. 


50 every preſcription ought to have long, continual, and peace- 
able uſage, or enjoyment. Co. L. 113. b. 

And therefore, if repeated uſage cannot be proved, the pre- 
ſcription fails, 

So if an uſage within time of memory cannot be proved, the 
preſcription fails; as if a town was incorporated before the time 
of A. 1. and their franchiſes were never afterwards uſed, they are 
loſt. 2 Rol. 268. J. 52. | 

Yet a tortious interruption of the uſage, for ten or twenty years, 
does not deſtroy a preſcription ; as it a preſcription be alleged of 
a modus for tithes of lambs, and it be found that ſuch modus was 
paid 7ime whereof, Wc. till twenty years laſt, and for that time 
tithes in ſpecie; yet the verdict is for the preſcription, Co. I. 
114. b. 2 Tuff. 653. 

So if the plaintiff in a writ of meſne preſcribes for acquittal, 
and it be found, that at all times there was acquittal, till a pur- 
chaſe by the grandfather of the plaintiff, and ſince no acquittal, 


the verdict is for the plaintiff, Co. L. 114. 6. 2 Rl. 271. J. 40. 
| It 
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PRESCRIPTION 81 


If a man preſcribes for common, and the uſage was diſconti- 
nued for many years by a leaſe of the terre-tenant. 2 nfl. 654. 

If tenants of antient demeſe, by coercion, have paid toll, &c. 
ſor many years. 2 In/t. 654. 

[If an impropriator makes a leaſe of a farm, and all tithes there- 
to belonging, or therewith uſually letten, and afterwards makes a 
leaſe of the rectory, and the leflees of the rectory have uſually re- 
ceived the tithes of the farm, and the leſſees of the farm never 
have; the tithes ſhall be paid to the de of the rectory. But as 
to the impropriator himſelf, Z, Qudiutrell v. Wright, M. 1729. 
Bunb. 274] 


(E. 3.) Muſt be certain. 


So a preſcription ought to be certain; and therefore, a cuſtom V. cee 
or preſcription for copyholders paying to the lord, for a fine upon % (8. 19.) 
a death, v9 years rent or leſs, is ill. R. 2 Rol. 264. J. 54. 

50 a preſcription to pay for tithes 1d. or thereabouts for every 
acre of arable. R. 2 Rol. 265. J. 5. 

But a preſcription, that magna pars rivuli runs, fc. is good; 
for it it not neceſſary to ſhew how much. RK. 4 Cs. 88. 6. 

[And a preſcription to take three buſhels of barley out of every 
ſhip's cargo of barley brought upon the key for exportation, is good. 

Sargent v. Reed, P. 18 G. 2. Str. 1228. Will. i.] 

T hat he ought to have, as appurtenant to his houſe, ſo much eftovers 
as a man can dig in one day, without ſaying, to be burnt in his houſe ; 
for it is aſcertained by being conſined to ſo much as a man can 


dig in one day. R. 1 Lev. 231. 


(E. 4.) Muſt be reaſonable. 


So every preſcription ought to be reaſonable ; and therefore, a V Copy- 
man cannot preſcribe for an heriot upon the death of every ſtran- — FI 
ger within his manor, 
Nor for warren in the lands of a ſtranger, which are not with- 
in his fee, or ſeigniory. 2 Rl. 265. J. 52. 
Nor for ſetting out his tithes without the view of the parſon. 
R. Hab. 107. 
5 So a man cannot preſcribe, that he and his anceſtors, ſeiſed of 
= the manor of C. have been exempted from the government of the 
mayor of London (where it lies) and his oihicers; for that would 4 
de to be without government. R. 2 Rol. 265. J. 20. { 
Nor that he has the aflize of bread and ale, and the ſearch and { 
correction of weights and meaſures, without having a court for it; {| 
for that is proper to the leet. R. 2 Rol. 265. J. 25. 
Nor that no foreſter, ſheriff, &c. intermeddle in his manor, if he 1 
has not a court there. Fon. 271. 
So a ſheriif cannot preſcribe for the taking of giſts ſor doing his 
office. 2 Rol. 266. J. 10. 50. 
50 a lord of a leet, who has no land beſides his lect, cannot 
preſcribe to have the waſts of the town where his leet is, againſt 
the lord of the ſame town, 2 Nel. 296. J. 52. 
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PRASCRIPTION. 


But a preſcription may be reaſonable, though it be unuſual, or 
inconvenient; as a man may preſcribe for a way over a church- 
yard, or through the church. 2 Rel. 265. J. 40. 

For lovers for repairing or building new houſes, Per 3 J. 
2 Cro. 25. 

So a corporation may preſcribe for 3d. per pound of all mer- 
chandize in ſuch a port, in reſpect that it is owner of the port, and 
maintains the key, and a crane, and perches for directing ſhips in 
the channel. R. 2 Rol. 265. JI. 30. Vide Copyhold, (S. 18.) 

A lord of a manor may preſcribe for foldage, and that none 
ere hurdles there in his own land, without licence. KR. 
1 Leo 11. 

* A lord of a manor may preſcribe for toll of all goods landed 
within the manor in conſideration of repairing a wharf within the 
manor z though the preſcription be laid more extenſively than the 
conſideration alleged. Cowp. 47.* | 


(F) What ſhall not be good. 


(F. 1.) Preſcription againſt the king. 


BY T a preſcription is not good which runs againſt the king's 
right, for nullum tempus occurrit regi. 2 Rol. 264. J. 40. 

As if the king was patron of right of a chapel, no other can 
have it by preſcription. 2 Rol. 364. J. 42. 

[Yet if a man claims tythe-hay, under an expreſs grant of the 
king, and has never received any for many (as 120) years, he ſhall 
not recover it. Stone v. Redcout, H. 1728. Bunb. 262.] 

So a man cannot preſcribe to have, or be diſcharged of, the 
great cuſlom, which is an antient revenue of the crown. R. 
2 Rol. 264. J. 45. | 

So a preſcription for toll, wreck, &c. does not extend to the 
king's goods. Dav. 33. b. 


(F. 2.) To do a Wrong, or a Nuſance. 


So a man cannot preſcribe to do a wrong or a nuſance ; as ta 
erect a dove-cote. R. 2 Rel. 265. J. 10. 2 Cre. 491. 

To put logs pam, or wood for a continuance, in the highway. 
R. 2 Rol. 265. l. 15. K. 2 Cre. 446. 

To make aſſart or waſt. Semb. For. 271. 

So a corporation cannot preſcribe to arreſt upon ſuſpicion of fe- 
lony, and impriſon for three days, and then fend to the common 


gaol. 2 Rol. 265. J. 50. 


(F. 3.) Contrary to a Statute, 


So a man cannot preſcribe againſt a ſtatute; for that is the high- 
eſt record. Co. L. 115. a. 

But he may preſcribe againſt a ſtatute, where his preſcription 
is preſerved by another ſtatute. Co. L. 115. 4. 

And therefore a cuitom in Lenden, that an apprentice to one 
trade within the city, may uſe any other trade there, thall be good, 


notwithſtanding the /. 5 El. 4. Semb. Cru. Car, 347. 516. 
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PRASCRIPTION. $2 | 


So where a ſtatute is in the affirmative only, a man may pre- 
ſcribe for the ſame matter; as the cuſtom to deviſe remains, not- 
withſtanding the ſtatutes 32 and 34 H. 8. which give power to de- 
viſe. Co. L. 115. a. 

50 if a ſtatute in the negative be only declaratory of the common 
law, a man may preſeribe againſt the ftatute as well as againſt the 
common law; as where the. M. Ch. 35. ſays, that the leet ſhall 
be holden only bis in ann, at Michaelmas and Enffer, which was 
the common law, the lord may preſcribe to hold it at other 
times and oftener. Co. L. 115. a. Vide Leet, (C.) 

Where the /. 34 Lid. 1. de forgſtis enacts, that none ſhall cut 
down his trees in a foreſt, without the view of the foreſter, which 
was the common law, a man may preſcribe to cut down, without 
his view. Co. L. 115. a. R. cont. Fon. 270. 291. Vide Chaſe, 


(N. 3.) 


(F. 4.) Contrary to another Preſcription, Os. 


ſcribe agal anot! -ription : Fide Co%:- 
So a man cannot preſcribe againſt another preſcription ; for the 52448. 17.) 


one is as ancient as the other; as if a man preſcribe for a way, light, 
or other eaſement, another cannot preſcribe for liberty to ſtop it 
when he pleaſes. R. 9 Co. 58. b. 2 Had. 105. 

So a man cannot claim, by preſcription, a liberty given to him 
by the common law ; as for privilege to abate a nuſance, 

To diſtrain for a rent- ſervice. 

To pay tithes without fraud. R. Hzb. 107. 

90 a man cannot controvert the commencement of a pre ſerip- 
tion; as if a man preſcribes for rent, and to diſtrain for it, it can- 
not be alleged that it was always paid by coercion. Co. L. 114. 4. 

But a man may preſcribe, that a lord, for him and his tenants, 
hath paid ſo much; and in reſpect thereof, he and his tenants 
were diſcharged of tithes z and that he is tenant of a tenement, 
which time whereof, &c, was parcel of the manor ; though the 
one preſcription muſt be prior to the other. R. Tel. 2. 
| So he may preſcribe for holding a ccurt, and that the court, 
: time whereof, Ec. iſſued proceſs. R. 1 Sal, 203, 

| So he may preſcribe for a thing, which qualifies another pre- 
ſcription; as if A. preſcribes for common, B. may preſcribe to | 
incloſe, when he has lands lying there together. Seb. | 
2 Had. 104. 


(G) How a Preſcription ſhall be deftrozed. 


J*a man preſcribe to a thing which is totally deſtroyed, the pre- —— 


1 ſcription is gone; as if the repair of a caſtle be claimed by pre- = Difmcy 
ſcription, and the caſtle be demoliſhed, the preſcription is de- E. 13. 20.) 


ſtroyed. 4 Co. 88. ) 


4 . . . . 2 W e i - 
So if a man has franchiſes by preſcription, and the king grants jade 
the ſame liberties to him by charter; he cannot afterwards claim 2 of poſ- 
them by preſcription. Jaſon, wide 


u Te 


So if a modus be not entirely ſettled, payment in Rind deſtroys it. (6. ) f 
$av, 13. Vide Diſines, (E. 20.) 
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PRASCRIPTION. 


But a circumſtantial variation in a thing, to which a preſcription 
is annexed, does not deſtroy the preſcription z as if a man preſcribe 
in modo decimaudi tor the tithes of a park; if it be diſparked, the 
pre ſcription continues; for it is annexcd to the lands. R. Hob. 39. 
Fide Ljmes, (E. 20.) 

Or for tithes of a mill, and two new mill-ſtones are added, 
Dub. Sho. 281. R. 4 Mod. 45. 

If a corporation preſeribes, and aſterwards has a new name, Ec. 
the preſcription continues. 4 Co. 87. 6 

If a man preſcribes for a water-courſe to a fulling-mill, and he 
converts it to a griſt-mill. K. 4 Co. 87. 

So if he claims effovers to a houſe, which is pulled down; if 
it be afterwards rebuilt, the preſcription revives. Hob. 39. 
4 Co. 87. 6. | 


(II) Dow pleaded. 


| j;7 VERT one who pleads a preſcription, ought to allege it in 


him who has the inheritance; as to ſay that he is ſeiſed in 
fee, and he and his anceſtors, or he and all thoſe quorum ſlatum 
ipſe habet, Sc. Co. L. 113. 6. Vide ante, (A.) 

Or that a corporation and their predeceſſors. Co. L. 113. b. 

[ Lheretore if tenant for years pleads preſcription in his own 
name, it is bad; it ought to be in the lord's who is tenant in fee. 
Smith v. Morris, T. 5 & 6 G. 2. Fort. 340. 

And therefore, where a copyholder preſcribes for common, Ec. 
in alieno ſolo, he ought to preſcribe that the lord of the manor, 
who has the fee, time whereof, &c. had common there for him 
and his tenants. R. 4 Co. 31. 6. Vide C:pyhold, (P. 4.) 

And where common is claimed in the ſoil of the lord, ſo that 
he cannot preſcribe in him, he ought to allege it by way of cuſtom ; 
for he cannot preſcribe in himſelf, in reſpect of the baſeneſs of 
his eſtate, R. 4 Co. 31. 

So a man cannot allege a preſcription for common, or other profit, 
in aliens ſols, in the inhabitants of a town, or of the antient houſes 
of a town raticne re/acentie ; for the inhabitants, perhaps, have not 
the inheritance. R. 6 Co. 60. 2 Cro. 152. 2 Les. 44. Godb. 97. 
R. 2 Cro. 446. 

So he cannot preſcribe, that every pater-familias of an antient 
honſe had common, Cc. for, perhaps, he was but tenant for 
enrs, at will, by ſtatute ſtaple, Sc. K. 6 Co. 61. 4. 

So it is not good that every freeman of a corporation had 


D 
common; but he ouglt to preſcribe in the corporation. 


. Jon. 115. 

So he cannot preſcribe, that 4. tenant for life, and B. 
in remainder, ought to have common. Dub. 1 Les. 177. Cro. 
El. 154. 

That A. who has a grant to be parker for his life, and his pre- 
deceſſors have, time wh creo, c. Semb, Dy. 71. 

So he eannot ſay, all the peſiciiors of ſuch land ought to make 
fences. Semb. 2 Cre. 665. 

50 


- 


Sb SIP SER 


PRESCRIPTION. 3; 


So if a jury finds that all occupiers have uſed to repair, it is not 
a good finding of a preſcription ; for, perhaps, the occupicrs 


> * 


were only particular tenants, and their acts do not bind the n- 
heritance. R. 5 Co. 99. b. 
Or a declaration alleges a cuſtom, that all occupiers of a cloſe 
ought to have a way, Cc. K. Cro. Car. 419. Fon. 367. 
So if it be alleged, that A. & omnes tenurum itlam habentes, have 
uſed, Sc. it is not good. Godb. 54. 
But inhabitants, Sc. may preſcribe for an eaſement, Cc. in 
aliens ſolo; as for a way, Sc. 6 Cz, 60. 2 Cro. 152. Semb.* 3. 


4 * y * ' I s 
by 2 Cro. El, T 150, Crs. Car. 419. : 1 [\ i nd 
4 So inhabitants may pretcribe to have ſacraments adminiſtered, 

2 or for burial in the church-yard. 2 N. 264. J. 16. 


7 So to be diſcharged of toll. R. SV. 257. 
"4 So for the privilege of dancing in the cloſe of another. 
R. 1 Lev. 176. 5 

So inhabitants may preſcribe for a matter of diſcharge in their 
52 own ſoil; as in mods decimandi. 6 Co. 60. 2 Cre. 15 2. Sema. 
8. Hob. 86. R. Hab. 118. K. 3 Lev. 386. | 
1 So it will be a good preſcription to ſay, qued tenentes, et cecipa- 
0 tores of ſuch a cloſe ought to repair the fences; for tenentes imports 
* the tenants of the fee. R. 1 Sal. 325, 6. Semb. 2 Cro. 665. 
I go, though the pariſh at large be prima facie bound to repair 


7. N 5 * SE 8 ew. af a 
3 all high roads lying within it, yet, by preſcription, they may 
6 throw the ns on. particular perſons, by reaſon of their tenure. 
2 Term. Rep. 106. * 


5 That the burgeſſes in a corporation, inhabitants in meſſuages 

3 there, ought to have common; for the common is n alleged due | 

* to inhabitants, but to burgeſſes, who inhabit there; and to fay, 

that every burgeſs ſhall have it, is as well as that the corporation N 

ſhall have it, for them and every burgeſs. R. 2 Lev. 253. | 
That all farmers ; for that is tantamount to all occupiers. R. 


* 2 Lev. 163. LLC.] 
When a man may preſcribe by a gre gate, vide Pleader, | 
(E. 23, 24.) | 
If a man claims, by preſcription, a thing incident, &c. to another, | 
he ought to ſay, that the thing, to which, c. , antiqua; as if | 
he preſcribes in made decimandi to a park, he may ſay, quad &? au- | 
tiquus parcus, Hob. 44. | | 
So if he alleges an uſage to put ſwine into a park, as incident " 
to the office of parker. Dy. 71. 6. q 
If he alleges a cuſtom in a town, it is ſufficient to ſry, antigua | 
villa. 10 Co. 59. b. | 
[A corporation may preſcribe for a port duty, without ſhewing 
they are owners of the ſoil, or that they repair. Aayor of Yer- 
of mouth v. Faton, T. 3 G. 3. 3 B. M. 1402. ' 
5 If he alleges a cuſtom in Lendau, Sc. he ought to ſay, gud eff 
by antiqua civitas, R. Cro. El. 169. | 
5 [A cuſtom of London mult be pleaded, or the court cannot ju- j 
'® dicially take notice of it. Hartep v. Hure, 1. 16 G. 2. Str. 1187. | 
; I Wil. 8. 3 Atkyns, 44] | 
| G 3 But | 


PRESCRIPTION, 


But if a thing is not directly mentioned, as that to which, Cc. 
it need not be alleged; as if he preſcribes in mods decimandi in fo 
many acres in ſuch a park; it is not neceſſary to ſay, quod eff an- 
tiquus parcus. R. Hab. 118. 44. 

So if there be words tantamount, it is ſuſſicient; as if he ſays, 
that the defendant diverted a water-courſe a ſolito et antigus curſu 
to a mill, without ſaying, gued eff antiquum molendinum. 3 Lev. 133. 
3 Med. 50, 

So if he ſays, quod cum molendinum fruit ab antiquo erectum. 
Kot £40 $13 7; 

'That he ſtopped a window per guam lumen inferri conſuevit. 

[*Semb.ccont R. Sal. 459.* . 

— Yet where a park, oſſice, or other thing is claimed by pre- 

ſcription, { is not ſufficient to ſay, quod eff antiquus parcus, c. but 
he ought Krectly to preſcribe to it. R. 10 Co. 59. ö. Hob. 44. 

If a man makes title to a thing by preſcription, he ought to pre- 
ſcribe for it directly, and it is not ſufficient to ſay, that he and 
all whoſe eſtate, Sc. have uſed, Sc. as if he preſcribes for picage, 
for goods expoſed in a market. R. 2 Jon. 227. 

So regularly he ought to preſcribe in an uſage; for it is not 
ſuthcient to ſay, that every tenant of a manor potuit & poturſſet 

furſum reddere, Sc. Ray. 4. 3 Leo. 83. 

But where a cuſtom is alleged within London, it is ſufficient to 
ſay, uti pofſit, Sc. Semb. Cro. Car. 347. R. Ray. 4. 

Soc jf a cuſtom be an inducement only to an action, it is ſuf- 
ficient if it be alleged, quod folet, without ſaying, /olet & debet. 
As in covenant againſt an infant for departure from his maſter, - 
being an apprentice, by the cuitom of London. R. 1 Lev. 12, 

So after verdict it will be well, if a thing be alleged by way of 
preſcription, where it ought to be by cuſtom, 1 Lev. 177. 

A plea of preſcription for common in a que eſtate is good after 
verdict, though it be not in expreſs terms alleged that the owners £7 
of the eſtate have uſed it time immemorial. 3 Term Rep. 147.* : x 

For more of title Preſcription, vide Chimin, (D. 2.)—Dignity, 5 
(C. 1.) — Dijmes, (E. 2, &c.)—Franchiſes, (F. 4. — London, (H.) — +) 
Pleader, (C. 38.)—Rent, (C. J.) Temps, (G. 12.)—Toll, (G. 1.) 5 

X 


— 
* 


PREAMBLE. 
Vide Parliament, (R. 11.) 


PREBEND AND PREBENDARY, | 1 
Vide Ecclgſiaſtical Perſons, (C. 4.) 5 


FPREETEEDENCE 
Fide Juſtices, (D.)—Ley, (D. 2.)—Nebility, (A.) 
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PRE LATEX. 

Vide Certificate, (A. 1, &c.) —Hccigſcaſtical Perſont, (C. x, 2.)— 
Eglise, (H. 11.) — Her, (B. 2. — Ireland, (E.) — Fuftices, (L. 3.) 
leader, (3 I. 12.) —Viſiter, (A. 5. 8.) 

PREMISES OF A DEED. 

Vide Fait, (E, 33 4.) 


PRESENTATION, 
Vide Eſgliſe, (H. 1, &c.)—Pleader, (3 I. 5.)—Pepery, (B. 8.) 


PRESENTMENT, 


Vide Chimin, (C. 11, 12.)—Cepyhold, (F. 10, II. -M. 7.)—7:- 
ditment, (B-—C.)—Leet, (G. 1, 2.) — Sever, (G.) - iſitar, 


(A. 11.) 


Oarrein Preſentment. 
Vide Quare Impedit, (C. 1, &c.) 


PRESENT ESTATE 
Vide Chancery, (3 Y. 8. Deviſe, (N. 18.) 


PRESIDENT OF THE COUNCIL. 
Vide Roy, (E. 2.) 


PRICES OF VICTUALS, &c 
Vide Fuſtices of Peace, (B. 89. 95. 99.)—Leet, (L. 9. 14.) 


PRIMER 8E ISIN. 
Vide Prerogative, (D. 59.) 


PRINCE AND PRINCESS, 
Vide Fuftices, (K. 1, &c.)—Rey, (G.) 
PRINCIFAL 


Principal and Acceſſory, 
Vide Fuſlices, (T. 1, &c.) 


Principal and Bail. 
Vide Bail, (Q. 2, &c. R. 3, &c.) 
Principal and Incident. 
Vide Prohibition, (G. 23.) 


G 4 Prin: 


Principal and Tntcref. 
Vide Chancery, (3 S8. 1, &c.—3 Y. 9.— 4 A. 1, &c.) 


PRINT IN G. 
Vide Chancery, (D. 13) Trade, (B.) 


o. 
Vide Hecigſaſtical Perſons, (B. 2.) 


PRIOR INCUMBRAN CE. 
Vide Chancery, (4 A. 10.—4 I. 6.) 


=; +: +» 2 WC © 
Vide Privilege, (C. 2) 
PRISAGE 
Vide Prærogative, (D. 45.) 


PRISON AND PRISONER. 
Vide Eſcape.—Impriſonment.— Tuftices, (R.)— Juſtices of Peace, 
(B. 69.)— (cer, (G. 8.)—Reſcous.— Uſes, (N. 9.) 


PRIVATE WAT. 
Vide Chimin, (D, 1, &c.) 


PRIVILEGE, 


(A) Privilege to the _ of a Pan to be free from 
rreſt. 


(A. 1.) In Attendance upon the Courts. 


Rivilegium eſt jus ſingulare, ſeu lex privata, que uni homini vel 
loco conceditur. Bl. Nom, verb, Privilege. 

If a man has a ſubpuna, Sc. to attend the courts of juſtice in 
Weſtminſter, and be arreſted by proceſs during his attendance upon 
the court, he ſhall be diſcharged. - R. in Chancery, 1 Ch. R. 217. 

So if he be in Palace-yard /edente curia ; and the bailiff may be 
committed. 2 Nod. 182. 

So he ſhall be protected eunds e redeundo. Semb. 4 Ed. 4. 21. 4. 

Though he goes forty leagues out of his way. Bro. Priv. 4. 

* A party who has attended his cauſe all day in court, and in 
the evening retires to dine with his attorney and witneſſes at a 
tavern in Palace-yard, is privileged from arreſts, cau/d4 redeundi. 


2 Bl. Re 5111 * 
4 a * But 
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PRIVILEGE. 


But falſe impriſonment does not lie for ſuch an arreſt ; it is a 
breach of the privilege of the court, for which an attachment will 
be granted. 2 Bl. Rep. 1190.* 

If defendant, returning from court to juſtify bail, is arreſted, 
he ſhall be diſcharged. Barnes, 27.] | 

[Attorney waiting till judge comes, to attend a ſummons, and 
the hour expires, if arreſted, ſhall be diſcharged. Barnes, 378.] 

So if the defendant himſelf attends the trial of his cauſe, and 
be arreſted in facie curiæ, he ſhall be diſcharged. R. 1 Brownl. 1 5. 

* So the party to a cauſe is protected during his attendance on 
an arbitration under a rule of ni prive, Cale of Hetley, in the 
Exchequer, Tr. 1788.“ 

So the plaintiff ſhall have privilege, if he be arreſted by the de- 
fendant veniendi ad curiam to attend his cauſe, Bro, Privil. 57. 

So a ceſiuy que uſe, who attends a ſuit by his feoffee, Bro. 
Privil. 1. 

Or a ſervant or farmer, who brings money to his maſter or 
leſſor (plaintiff or defendant) for the ſuit. Bro. Priv. 1. 

So this privilege extends to a party or witneſs, who attends in 
inferior courts of record; as in the courts in London, Semb, 
1 Brownl. 15. 

In a ſeſſion of the peace. Ray. 100. 1 Lev. 159. Bro. 
Priv. 35. Crom. F. 162. (180. Edit. 1617.) 

In the leet, as a juror. Lat. 198. 

If a juſtice of peace, clerk of the peace, or other oſſicer, be ar- 
reſted veniendo to ſeſſions. Crom. J. 162. (180. 3. Edit. 1617.) 

[A perſon attending commiſſioners of bankrupt, or other com- 
miſſioners under the great ſeal, under their ſummons, is not liable 
to arreſt, Semb, Kerney's caſe, M. 1744. 1 Attyns, 54.] 

So if a party attends, to take out an original writ, writ of error, 
or pardon of outlawry, Cc. Bro. Priv. 22. 

So privilege extends to the horſe, money, or other neceſ- 
ſaries for his journey, which the party has with him. Bro. 
Priv. 6. 8. 27. 

In an action againſt a ſheriff for an eſcape, he ſhall plead ſuch 
a diſcharge. 1 Brownl. 15. 

Or if the diſcharge be by order of Chancery, the ſheriff ſhall 
have an injunction. R. 1 Ch. R. 218. 

But if a man be not arreſted in facie curie, he cannot be diſ- 
charged. R. 1 Brownl. 15. Semb, 2 Med. 182. for there the 
party arreſted found common bail, 

Though he pleads the cuſtom of London for his diſcharge. 
1 Brownl, 15. 

So a man cannot have a writ of privilege for his diſcharge. 
Semb. Ray. 100. 1 Lev. 159. but upon oath he ſhall be diſcharged. 
Cremb. J. 162. b. (180. 5. Edit. 1617.) 

So a man who attends the court without proceſs, or neceſſity, 
to do a voluntary act there, ſhall not be privileged eundo & re- 
derndo ; as if a defendant goes to the court to confeſs an indict- 
ment, 2 Ann, Sal, 544. 
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So if a juror in a leet be arreſted by proceſs out of an inferior 
| court, B. R. will not grant an attachment, as if it was in their 
court; but an information, Lat. 198. 

So if a ſervant of the king be arreſted, without licence of the 
king, or the lord chamberlain, or notice to him. 2 Keb. 3. 

But an execution ſhall not be diſcharged, but the party com- 
mitted, if he do not conſent to the diſcharge of him arreſted, 
2 Ca. Ch. 69. 

So if he be taken in execution, he ſhall not be diſmiſſed ; for 
then the creditor would be without remedy. Crom. J. 162. 6. 

. (180, 181. Edit, 1617.) 
4 [Vet defendant taken in execution, whilſt attending writ of 

inquiry as attorney, was diſcharged. Barnes, 200.) 

Zo a ſervant of the king, being arreſted, ſhall not be diſcharged 

by letter of the chamberlain, or reſcued by his ſervants ; for it is 

the king's privilege. 2 Keb. 3. | 

/ "This privilege extends not to capital crimes 3 thus defendant, 
appearing upon his recognizance, was arreſted in court, upon a 
new warrant, for treaſonable practices. Rex v. Kelly, M. 9 G. 
| Str. 530.] 

4 [A volunteer is not privileged from arreſts, under an act pri- 
vileging impreſſed men. Turner v. Turner, H. 31 G. 2. 
1 B. M. 466.] 


a (A. 2.) Within a Place of Privilege. 
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5 So if a man be arreſted within a place having privilege, as in 
| Weſtminſter-hall ſedente curid. 3 Inſt. 141. 

Or in the king's palace at Veſtminſter, or other palace where 
the king reſides. 1bid. 

90 if a ſummons or citation be ſerved there, the perſon ſhall be 
impriſoned. 3 Inf. 140, 141. | 

But an exemption from arreſt ſhall not be allowed within an 
inn of court. R Skin. 685. 


(A. 3.) How diſcharged. 


ba If a man be arreſted or ſued, contrary to his privilege, he 
WY ſhall have a /uperſedeas out of Chancery. Bro. Priv. 12, 13. 
44 Th. Br. 298, 299. | | 
Or if his privilege be as an officer of the Exchequer, he may 
have a ſuperſedeas out of the Exchequer. Bro. Priv. 8. 16. 25. 
So if he be arreſted and in cuſtody, he may have a habeas corpus. 
Bro. Priv. 10, 11, 
So if he be privileged to be ſued in another court, he ſhall 
plead his privilege. Vide Abatement, (D. 4, &c.) 
So he ſhall have a writ of privilege, which contains a /uperſedeas. 
x Dy. 287. a. 
W% And if the inferior court proceeds after the /uper/edeas, or 
writ of privilege delivered, it will be null, and coram non judice. 
Bro. Priv. 28. 
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As an officer of B. R. ſhall have a writ of privilege for his 
diſcharge, if in cuſtody by proceſs of C. B. unleſs it be in a real 
action. Th. Br. 171. 

[Attorney of C. B. returning from taxing coſts, arreſted by 
proceſs of B. R. C. B. cannot diſcharge him, but will grant rule 
againſt officer. Barnes, 200. 


(B) Privilege to be extuſed from an Office, 


AN attorney ſhall have privilege, that he be not choſen to the 
office of churchwarden. 2 Kol. 272. JI. 15. Th. Br. 299. 

That he be not overſeer, conſtable, Wc. Th. Br. 300. OF. 
Br. 160. 162. Vide Attorney, (B. 16.) 

* Attornies are not privileged from ſerving in the militia, or 
paying for ſubſtitutes in their ſtead. 2 BY. Rep. 1123.* 

[The deputy to the foreign oppoſer allowed writ of privilege 
to exempt him from ſerving conſtable. Harriſon's caſe in Sc. T. 
1718. Bunb. 24.) 

[Allowed to a clergyman againſt ſerving the office of collector 
and expenditor to the commiſſioners of ſewers. Ficar of Dartford's 
caſe, H. 12 G. 2. Str. 1107. Andr. 353-] 

[Allowed to the deputy to the uſher of the cuſtoms choſen 
headborough; for he is obliged to attend the court of Ex- 
chequer.] 

[But refuſed to the chief accountant of the Navy-office choſen 
churchwarden ; for he is not obliged to attend. Bib v. Lloyd, 
M. 1728. Bunb. 25 5. 

[Writ of privilege lies not for a juſtice of peace not to be con- 
ſtable; he ſhould apply to the ſeſſions, under „at. 13 & 14 C. 2. 
c. 12. J. 15. De la Mattes caſe, P. 12 G. Str. 698, ] 


(C) Privilege in Suits. 
(C. 1.) By being an Officer to a Court, &c. 
80 if a man be an attorney, or officer to B. R. C. B. c. he 


has a privilege to be ſued in the ſame court, and not elſe- 
where. Vide Abatement, (D. 6.)—Attorney, (B. 17, &c.) 

So if he be an accountant or miniſter of the Exchequer, or his 
ſervant attending upon him in his office. Bro. Priv. 8. Vide 
Abatement, (D. 6.)—Courts, (D. 2.) 

If he be a ſearjeant at law. Vide Ley, (D. 3.) 

But a ſervant to an officer of the Exchequer, in huſbandry, and 
not attendant upon the office, or his maſter, ſhall not have pri- 
vilege. Bro. Priv. 8. 16. 

So if land lies in antient demeſne, the cingue ports, c. ubi breve 
domini regis non currit, the ſuit ſhall be for it in the court of antient 
demeſne, Sc. and not elſewhere. Vide Abatement, (D. 1, 2, 3.)— 
Antient Demeſne, (F. g.)—Franchiſes, (E. 1, &c.) 

If an attorney dies inſolvent, having a bill due to him from his 
client, in which is included a clerk of the crown - office's bill, he 

5 may 
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may have a rule to be paid by the original client, and not * 
in for his ſhare of the inſolvent's eſtate. Waldron's caſe. H. 
13 G. 2. Str. 1126. Rex v. Smollet, P. 2 G. 3. 3 B. M. 1313.) 


(C. 2.) By Priority of Suit. 


* Where an attorney of one court ſues an attorney of another, 
the privilege of that court winch i is poſſeſſed of the cauſe ſhall be 
preferred. 2 Bl. Rep. 1325.* 

So if a ſuit be commenced in B. R., C. B., or other court of 
Weſtminſter, and the plaintiff afterwards ſues for the ſame cauſe 
in a baſe court, the defendant, arreſted by proceſs out of ſuch baſe 
court, upon an habeas corpus, ſhall be diſcharged ; as if a plaintiff 
ſues in C. B. &c. and afterwards enters his plaint for the ſame 
cauſe in a court of London. Bro. Priv. 19. 24. 

So if he be afterwards arreſted by proceſs out of B. R. 
Bro. Priv. 22. 24. 

50 a defendant ſhall have privilege, if he was arreſted after 
the 1% of the original in C. B. though before the return, if the 
writ be afterwards returned; for it has relation to the Yee. 
Bro. Priv. 4. | 

Though the plaintiff be eſſoined, or does not appear in C. B. 
Bro. Priv. 5. 

Or be afterwards nouſuited if the action was depending at 
the time of wy arreſt by proceſs out of the inferior court. Bro. 
Priv. 5.9. 1 

But a Iefendant ſhall not have privilege upon an grreſt | out of 
a baſe court, if the ze/e of the original in C. B. Sc. be later than 
the arreſt. Bro. Priv. 39. 53. 

Or if the arreſt was before the return of the writ, and the writ 
never was returned. Bro. Priv. 5. 

So if after a ſuit commenced in C. B. a plaint be in London, to 
have a foreign attachment, and the defendant renders himſelf to 
priſon there within a year and a day to diſſolve the attachment, 
he ſhall not have privilege ; for the render was gratis, and for his 
benefit. Bro. Priv. 6. cont. ibm. 29. 

So a defendant ſhall not have privilege if he be-outlawed in the 
ſuit in C. B. before his arreſt. Bro. Priv. 10. 

If the action in C. B. was commenced by covin. Bre. 
Priv. 19. 31. 43. 


As to the Privileges of Peers of Parliament, 
Vide Dignity, (F. 1, &c.) 


As to the Privileges of Eccleſiaſfical Perſons, 
Vide Eccleſraftical Perſons, (D.) 


As to Privilege of Parliament, 
Vide Parliament, (D. 17.—E. 15.) 


Vide 


Vide more concerning Privilege, in Alien, (C. 1, &c. 7, 8.— 
D. 2.)—Ambaſſader, (B.)—Antient Demeſne, (F. 1, &c.)—Attorney, 
(B. 16, &c.)—Bankrupt, (D. 32, &c.)—Cemetery, (A. 3.)—Chan- 
cery, (D. 10.)—Chaſe, (N. 3, 4, &c.—O. 1, &c.)—Convecation, (C.) 
Enfant, (D. 1, &c.)—£E/tates, (C. 3.—E. 3.)—Franchiſes, (E. 1.) 
London, (L. 1, &c.—M.) Phyſecians, (B.) Prerogative, 
(D. 32. 85.)—Roy, (F. 1.)— Univerſity, (B.—C.) 


n 
Vide Confirmation. — Fine, (I. 1.)—Pleader, (O. 1, &c.) 


PRIVY COUNSELLOR. 
Vide Parliament, (L. 30.) — Roy, (E. 2, &c.) 


ieren 
Vide Patent, (C. 5.) 


TFAIVT Sonn 
Vide Patent, (C. 6.) 


ö 
Vide Adminiſtratian, (B. 6. 8, 9.) Prohibition, (G. 46.) 


PROCEDEN D'Q 
Vide Certiarari, (D.—G.)—— Prohibition, (K. 1, &c.) 


PROCEEDINGS. 


When Cvidence. 
Vide Evidence, (C. 1, &c.) 


Proceedings, and Pleadings in particular Agions. 
Vide Plea, —Pleader, (2 A. 1, &c. ts the end of the title.) 


FRE O CES. 


(A. 1.) Proceſs; who map iſſue it. 


| panes in a large acceptation, comprehends the whole 
proceeding after the original, and before judgment. 8 Cz. 
157. b, Blackamore. Vide Amendment, (C. 1.) 

But, generally, it imports the writs which iſſue out of any court, 


to bring the party to anſwer, or for doing execution, 
When 


Pro rey Is 
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When the king grants an authority of oyer and terminer, the 
power to iſſue proceſs is incident; for there cannot” be cher, if 
the party does not appear gratis, or be brought by proceſs. 

And therefore where juſtices of peace — power to outlaw 
another, they may ifſue a capias utlagatum. R. 2 Rol. 277. J. 35. 


(A. 2.) In what Name. 


All proceſs out of the king's courts ought to be in the name of 
the king. 

By the /. 27 H. 8. 24. all writs original or judicial, all indict- 
ments for treaſon, felony, or treſpaſs, and all proceſs, ſhall be in 
the king's name, in counties palatine, or other liberties in England 
or Wales. 


| (A. 3.) Under what Seal. 


So all proceſs ought to be under the great ſeal. 
By the /f. 28 Ed. 1. 6. no writ which concerns the common law 
ſhall go out under any of the petit ſeals. 


(B) Then Proceſs ſhall be returnable. 


HE days for the return of proceſs are general or ſpecial, 
Co. L. 134. 6. 

By the . 5 1 H. 3. dies communes ; 32 H. 8. 21. & 16 Car. 6. 
in all real actions (except writ of entry for a common recovery, 
right of advowſon, and dower unde nihil habet), if the writ come in, 
or be returnable in C. B. on any common return-day, day ſhall 
be given till the ninth return after incluſive. 

- In writs of entry for a common recovery, right of advowſon, 
and dower, unde nibil habet, till the fifth return incluſive. 

And by the /. 32 H. 8. 21. in any writ of dower, till the ſixth 
return incluſive. Vide 2 Inft. 124. 

And by the . 16 Car. 6. ſummons ad warrantizandum againſt 
a vouchee, upon appearance of the tenant in a writ of entry, or 
writ of right of advowſon (which before were made for nine re- 
turns incluſive) ſhall be abridged to five returns, as it was ufed 
in a ſummons ad warrantizandum in a writ of dower unde nihil 
habet. 

By the flat. of Marlb. 52 H. 3. 12. conf. by the 16 Car. 6. in 
an aſſiſe of darrein preſentment, and quare impedit, dentur dies de 
guindena in quindenam, vel de tribus ſeptimanis in tres ſeptimanas. 

Or, by conſent of the parties, a longer day may be given, if 
ſuch conſent appears upon record. 2 nf. 124. 

By the common law, there ought to be fifteen days between the 
teſte and return in ſummons and attachments. Co, L. 134. b. 
2 Inft. 567. Mod. Ca. 146. | 

[If there are not fifteen days between 4%e and return of capias, 
the proceedings cannot be ſtaid, but the writ may be quaſhed ; it 
is error, not irregularity. Barnes, 76. 409, 410. 
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Uf proceſs is made returnable on a dies non juridicus, (as Aſcenſicn- 

„ it ſhall be quaſhed. Rex v. Knight, T. 1732. Bunb. 318.] 

In a ſuit by bill in B. R. the efin-day is not a return; and 
if a fieri facias is made ſo returnable, the execution is void, 
and the goods mult be returned. Adams v. Sparry, M. 20 G. 2. 
1 Will. 155.1 

[If a diſtringat be made returnable die lune prox. poſt quinden. 
Trin. it is right; for quinden. Trin. is a Sunday. Rex v. Gumley, 
T. 2 G. 2. Str. 811. Ld. Raym. 15 28.) 

[Next after eight days from, &c. is the ſame as next after 
the offave, Sc. Semb. Campbell v. Cumming, T. 1 G. 3. 
2 B. M. 1187.] 

By the f. art. ſuper chart. 28 Ed. 1. 15. en ſummons et at- 
tachments en plea de terre, de ſormes conteigne la ſummons ou attach 
ment le terme de 15 jours a tout la meyns, ſolongue la common ley. 

So in re-ſummons and re-attachments. 2 Ji. 567. 

So in a pore ; for it is in the nature of a ſummons. Bid. 

In a venire facias juratores ; for it is a ſummons to the jurors. 
Lid. 

So by the /. 16 Car. 6. in dower unde nihil habet, the venire fa- 
cias, and all preceſs, after iſſue joined, and before judgment, need 
not have more than fifteen days, any more than in perſonal 
actions. 

So it may be in proceſs upon an information, Cc. which does 
not go to outlawry. R. Sal. 699. 

But if a ſummons be returned tarde, Sc. the alias ſummons 
ſhall have nine returns between the 7e/e and return. Co. L. 134. b. 
2 Inſt. 567. R. Dy. 252. a. Hutt. 43. | 

So proceſs to outlawry in the crown office ſhall be de termino 
in terminum. Sal. 699. . 

So proceſs judicial in B. R. (in Middleſex particularly) may 
be de die in diem, Sal. 602. . 

[Capias ad reſpond. teſted in Trinity, and returnable in Hilary, is 
void and a mere nullity. Parſons v. Lloyd. M. 13 G. 3. 
3 Will. 341.) * 2 Bl. Rep. 846.* 

[One day between the 2%e and return of a ſpecial /atitat is ſuf- 
ficient, Loving v. Avery, M. 5 G. 2. Str. 917.] 

8o by the /. 16 Car. 6. return from Cra. Aſcenſ' Domini to 
Cra. Trin. ſnall be good, though there be not fiſteen days between 
the 4 die poſt C' rm Aſcenſ before the eſſoin- day of Cra' Trin. 

So by conſent, other than the common days of return may 
de taken. Co. L. 134. b. 

So by common law, and by the ff. ar?” ſuper chart” 15. in an 
aſſize before the juſtices of B. R. C. B. or juſtices in eyre, the 
juſtices may give a ſpecial day in term, or out of term; and 
therefore an attachment in an aſſize need not have fifteen days 
before the appearance. Co. L. 134. J. 

[If there are fifteen days between the e and return, both in- 
cluſive, of a ſcire facias, it is ſuthcient. Hicks v. Jener, T. 13 G. 
Sr, 765] 


And 
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And by the /. 32 H. 8. 21. & 16 Car. 6, ſpecial days, where 
uſual, ſhall be allowed. 

In ſuits by bill, fer; facias muſt be returnable at a day certain, or 
ſhall be quaſhed. Barnes, 213.] 

[If ca. /a. againſt an attorney is returnable at general return, 
and not day certain, it ſhall be quaſhed, and defendant ſuperſeded. 
Barnes, 413. ] 

[On the traverſe of an inquiſition ſent out of Chancery to be 
tried in B. R. the venire mult be returnable on a general return, 
and not on a day certain, Rex v. Robert, T. 17 G. 2. 
Wilſ. 77+] | iT 

So in a writ of execution there need not be fifteen days between 
the tee and return; as in a ſcire facias for executing a fine, or re- 
covery in a real action. Co. L. 134. 6. 

Nor in a ſcire facias, againſt bail. * But there muſt be 15 days 
between the 7ze/te of the ſirſt /ci, fa. and the return of the ſecond, 
2 Bl. Rep. 922.“ 

Nor in a per que ſervitia, Ec, Co. L. 134. b. 

Nor in any judicial writ. Jbid. 

Nor in proceſs againſt an infant to be inſpected. Bid. 

In a pone by the defendant. Bid. | 

Nor in error. 2 Inf. 567. 

Nor in a venire facias upon an indictment for treaſon, or felony, 
taken in B. R. 2 Inſt. 568. 

[By /t. 24 G. 2. c. 48. in real actions, if writ is returnable. 


Craſ. Anim. day ſpall te given Quind. Martin. 
Craſ. Martin. Oct. Hilar. 


OR. Martin. — Quind. Hilar. 
Quin. Martin. —— — Cera. Pur. 
Oct. Hilar. — — Ott, Pur. 
Quind. Hilar, —— — Quind. Paſch. 
Craf. Pur. — — Tres Paſch. 
Oct. Pur. — — MNenſ. Paſch. 
1 - — _—— . Paſch. 
res Paſch. — Craſ. Aſcen. 
Menſ. Paſch. — — Cra. Trin. 
Quinque Paſch.— — Oct. Trin. 
Craſ. Aſcen. — — Quin. Trin. 
Craſ. Trin. — — Tres Trin. 
OG.. — — Craſ. Anima. 
Quin. Trin. — — Craſ. Martin. 


Oct. Martin.] 


[There need be but fifteen days between 10% and return of 
venire, and other proceſs on writ of dower ande, c. after iſſue 


Tres Trin. 


Joined, and before judgment.) 


[All proceſs having day from the ſourth of Craſ. Aſcend.-to Cra/. 
Trin. are good.) 
(Summons to warrant againſt vouchees on common recoverics 
had, abndged to four returns incluſiye.] | 
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Courts may appoint ſpecial returns as uſual. 
the days of athze in dayrein preſentment and quare impedit, and 
the days to be given in attaint, ſtand.) 


As to the form or ee of proceſs, vide Abatement, (H. 1, &c. 14.) 


(C) Proceſs in Criminal Caſes. 


the common law, in an appeal, or indictment, for the death 
of a man, the proceſs was a capias, and afterwards exigent and 
outlawry. Fide Appeal, (G. 5.) 

But for another felony there ought to be two capiaſes before 
the exigent. 4b:d. 

By the ff. 25 Ed. 3. 14. on an indictment of felony before juſ- 
tices of oyer and terminer, a capias ſhall go to the ſheriff, and on a 
nan eſt inventus returned, another capias to ſeiſe his goods, alſo re- 
turnable at three weeks, and if he be taken, or appear, before the 
return of the ſecond capiac, he ſaves his goods, otherwiſe the exi- 
gent ſhall go. Vide Appeal, (G. 5.)—Indiment, (I.) 

By the ff. 6 H. 6. 1. the writs of capias before exigent, againſt 
any indicted in B. R. ſhall be directed to the ſheriffs of the coun- 
ty where the party dwells, as well as of the county where named 
in the indictment, having fix weeks at leaſt, or longer, if the 
juſtices in their diſcretion think fit, before the return; otherwiſe 
the exigent and outlawry on it ſhall be void. 

By the /f. 8 H. 6. 10. on every indictment or appeal, for treaſon, 
felony, or treſpaſs, againſt any, dwelling in another county than 
where the indictment or appeal was taken, after the return of the 
firſt capias, another capias thall go to the ſheriff of the county, 
where the party is ſuppoſed dwelling, returnable three months 
after date, if the counties be held monthly; if at every fix weeks, 
then four months after; commanding the ſheriff, if the party be 
not found, to make proclamation at two counties, to aypear at the 
return of the writ, in the county or franchiſe where indicted z aud 
if then he appear not, the exigent ſhall go, Se. | 


(D) Proceſs in Real Actions, 


(D. 1.) Summons. 


N all precipes qued reddat (wiz. all real actions properly and 

ſtrictly for demand of land), the original proceſs is a fummons. 

As in a writ of right quia dominus remijit curiam, Fc. right of 
adrowſon, pracipe in capite. F. N. B. 2. F. 5. J. 30. E. 

In a writ of right of ward, caſavit, eſcheat, dower unde nibil 
Babet, and fermedzn, \ 

In all writs of entry. 

In a quod ei deforceat. 

So in many writs of pracipe quod facint ; as in a writ de rationa- 
bil:Zus diviſis, cuſtoms and ſervices, acta ad melendinum,. 

Yo in nativs Lak. ado, que jure, m ot means quad permittat. 
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So in all actions anceſtrel poſſeſſory; as mortd' ancgſtor, aiel, be- 
ail, coſinage, and nuper oblit. 0 

So in an aſſiſe of darrein preſentment, quare impedit, juris utrum. 

In an attaint; by the 7. 23 H. 8. 3. 

In a warrantid chartæ, curia claudenda, and partition. 

So where a ſtranger to the writ is to be cited pendente lite, pro- 
ceſs ſhall be againſt him by ſummons as upon voucher, aide prier, 
by ſummons ad warrantizandum, ſummons ad auxiliandum. 

So in perſonal actions tor debt or contract, the original proceſs 
is ſummons. 


(D. 2.) Re-ſummons. 


If a ſummons be returned tarde, or not returned, there ſhall be 
an alias ſummons. Off. Br. 358. 361. 

Or returned that the demandant hath not ſound pledges. Of. 
Br. 357. 361. 

Or that none came to ſhew the land to the ſheriff. OF. 
Br. 258, 359- 

Or that no proclamation was made according to the /. 31 El. 3, 
Off. Br. 357. 361. 

The ſheriff in perſon, or by his bailiff, ought to ſummon the 
tenant in perſon, or upon the land demanded. J. 6. c. 6. 

4» 5. 
: L Seri actions ſummons ſhall be to the perſon, if he be 
within the county, or at his houſe. . 6. c. 6. 5 4. 

So where the tenant has no land, whereon he may be ſummon- 
ed. 645%; 

In right of advowſon, quare impedit, c. it may be at the church. 

Aud the ſheriff may enter the land of another, to ſummon the 
tenant. (1 Brownl. 158.) 

If the action be for recovery of land, it ought to be in terra 

etitd. 
4 Though he be not actually tenant of the land. Fl. 6. c. 6. 

Though he has only the reverfion. 

So the heir ſhall be ſummoned on the land which deſcends. 

The ſheriff ought to take two ſummoners, probos & legales homi- 
nes, to teſtify the ſummons. 1 Brogunl. 158. 1 Mod. 248. In 
real actions. 2 Sho, 282. 

And though now he does not make ſummons, yet it ought to 
be proved, if the ſummons be denied; for the ſheriff returns the 
names of the ſummoners. 

So the ſummons ought to be in the day- time, before ſun- ſetting. 
R. Cro. El. 42. 

And fiftcen days at leaſt before the return of the writ. 
Co. L. 134. b. 

And by the /. 31 El. 3. after ſummons in real action, procla- 
mation ſhall be made of it on Sunday, fourteen days before the re- 
turn, at or near the moſt uſual door of the church or chapel of the 
town or pariſh where the land lies, on which the ſummons was 
made; otherwiſe no grand cape ſhall go, but an alias or pluries 
ſummons. Vide Hitt, 43. 1 
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The ſummons ſhall be at the church- door, though the cb urch 
be out of the county. RN. Cro. Il. 472. 

Andi it is not ſufſicient to ſay, that he proclaimed all contained 
in the writz but he ought to ſay, that he proclaimed that he 
made ſummons on the land. R. Hab. 133. 

But if the land be in ſeveral pariſhes, a ſummons in one is ſuf- 
ficient. Hab. 133. 

So a proclamation at the church of one pariſh is ſufcien*. 
H13. 133. Nay, 22. 

So it is ſufitcient that the names of the ſummoners are return- 
ed, without ſaying that the ſummons was made. ib. 1 33+ 

How he ſhall wage his law of non-ſummons, vide Abatement, 


(I. 53.) 
(D. 4.) Grand Cape. 


In all precipes quod reddat, if the tenant does not appear, or is 
eſſoined at the return of the writ, if he cannct fave his default, 
he ſhall loſe his land; and therefore a grand cape iſſues to take the 
land into the king's hand, and to ſummon the party to anſwer for 
his default. (JJ. 6. c. 14. F 1. 3, 4.) 

The ſheriff ought to take the land into the king's hand fifteen 
days before the return of the writ. (7.6. c. 14. 6 1.) 

And he ſhall anſwer to the king for the profits of the land till 
judgment. 

And ſhall return a cep: in manus, with the names of the viewers 
and ſummoners. (Fl. 6. c. 14.4 3.) 

But a ſuperſedeas to the grand cape ſhall be granted, / erronice 
emanavit ; as if he does not return a proclamation made accord- 
ing to the /. 31 Kl. 3. as if he does not ſay, that proclamation 
was made after ſummons. KR. 1 Med. 197. 

If it does not appear that any part of the land lies in the vill, 
at the church of which proclamation was made. 1 Mod. 197. 

If the return ſays, proclamation was made ſecundum formam 
ſatuti, generally, without ſaying, that it was of a ſummons upon 
the land. R. 1 Mod. 197. Hab. 133. 

The ſheriff upon the grand cape cannot carry away any profits 
of the land, but only ſeiſe it generally. R. 1 Les. 92. 


(D. 5.) Petit Cape. 


In all precipes quod reddat, if there be a default at the return of 
the venire facias a petit cape ſhall be awarded for ſeiſing the lands 
and ſummoning the party. 

The petit cape ſhall have fifteen days before the return. 

The ſheriff ſhall return cpi in manus to the petit cape. 

But if there be a default at the day given for battle in a writ of 
right, there ſhall be final judgment without a petit cape. 

50 there ſhall be final judgment without a petit cape in all caſes 
of a default after verdict. 

If there be a departure in deſpite of the court, 

So upon a default at the venire facias in a quare im edit. 
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(D. 6.) Attachment. 


An attachment is awarded againſt a man for a contempt to the 
court. 

As in Chancery, if a defendant does not appear upon ſervice 
of a ſubpena. Vide Chancery, (D. 3. 4.) 

So it goes as an original proccis in an aſſiſe of novel diſſeiſiu, or 
of nuſance. 

90 in many writs of pracipe quod faciat, if the tenant do not 
appear upon the ſummons, the proceſs ſhall be continued by at- 
tachment and diſtreſs infinite, | 

An attachment ought to be executed by the ſheriff, by taking 
pledges of the party for his appearance, and return of the attach- 


ment by pledges. A. 
B. 
And if he does not appear afterwards, the pledges ſhall be 


amerced. 

Or by attachment of the goods of the party. 

The ſheriff may attach any moveable goods of the tenant or de- 
fendant himſelf. 

So the ſheriff ought to return the certainty and value of the 
goods; for per catalla ad walentiam ſo much, is not ſufficient, 
R. Cro. El. 13. Cart. 225. 

And when he attaches goods, he does not return pledges. 

And if the party docs not appear, the goods attached are for- 
feited. Cro. El. 13 Semb. Cart. 225. ; 

But a clerk cannot be attached by his goods, but only by his 
perſon, or his lands, if he has a lay-fee. 

90 a lay-man cannot be attached by his lands, or any parcel of a 
freehold. 

Nor by a thing fixed to the freehold. 20 H. 7. 13.6. 21 H. 7. 


26--© 


Nor by a chattel real. 

Nor by his apparel, or horſe on which he rides, if he has other 
goods. 

30 the ſheriff ought to attach only a ſingle thing, ſo much as 
will make the defendant appear; not divers goods, and of great 
Value. Lid. 1457. So much as is ſuthcient for the debt. Cart. 225. 

And if he does it, and this appears upon record, treſpaſs lies. 
Lut. 1457. Otherwiſc, if the value be denied, or taken by pro- 
teſtation, whereon the plaintiff demurs ; for then the value is not 
admitted. R. A. 4 Ge. 2. in the Exchequer int. Swindell and 
Bretuall. 

(D. 7.) Diftringas. 

A difiringas is à proceſs which iſſues, if the defendant does 
not appear at the return of the ſummons, or attachment; and it 
is called diſtreſs infinite, becauſe it goes till appearance. 

And the grand dittreſs, becauſe it is many times awarded in- 
ſtead of the grand cape. 

The ſheriff upon a diſringas takes all the moveable goods of the 


party and the profits of the land from the /e of the writ, which 
iſſues 
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iſſues are forſeited to the king, and eſtreated into the Exchequer, 


if the party does not appear, 
And the ſheriff returns munucapt” per A. unde exit” 20s. Ec. 


If a diftringas goes inſtead of a grand or petit cape, and the ſhe- 
riff returns iſſues, or nc, and at the return the tenant or de- 
fendant makes default, final judgment ſhall be given. 

The iſſues upon di/tr:ga5's ought to be eſtreated the laſt day of 
every iſſuable term. 1 Sal. 55. 

Or by ſpecial rule; but this ſhall not be done without ſpecial 
cauſe. R. 1 Sal. 55. 

The iſſues returned upon a d/ringas ought to be reaſonable, 
though the writ ſays, per omnia terras et catalla, 

And therefore, it is ſufficient that he return the profits which 
may ariſe after the 7% , and before the return of the writ. 
27 H. 8. 3. 

Or in a perſonal action, ſo much as may be the charge of the 

roceſs. 

The court may order iſſues to be increaſed on alias or pluries, 
at their diſcretion, uſually five times; the ſormer in C. B. 


Barnes, 418. 420, 421, 422.] 
(D. 8.) PYenire facias, 


A venire facias is in the nature of a ſummons to bring the party 
to anſwer z or againſt jurors, 

[Venire facias left at the defendant's houſe is good, though he 
is beyond fea, Brier v. Lanſdeꝛun, in Sc. M. 1720. Bunb. 67.) 

{Venire facias was the old proceſs of the court of pleas in the 


Exchequer. Ibid.) 
As to a venire facias juratores, vide Enque/t, (C. 1. &c.) 


D. g.) Judicial Proceſs in a real Action; Summons in Auxilium, 
Ee. Cs 

As to petit cape, vide ante, (D. 5.) 

As to ſummons ad warrantizandiu, and other proceſs againſt a 
youchee, vide Voucher, (D. 1, &c.) 

As to proceſs for trial by battle, or the grand aſſiſe, vide Batzell, 
(A. 1, 2, 3.) 

As to proceſs for trial in other actions, vide Enque/?, (C. r. &c.) 

As to proceſs for execution by habere ſacias ſeiſinam, vide Execu- 
tian, (A. 2.) 

By ſcire facias upon a fine, or judgment, vide Fine, (E. 15.)— 
Execution, (A. 6.) 
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(E) Proceſs in Perſonal Actions. 
(E. 1.) Summons. 


N all pcrfonal actions for debt, or upon contract, the original 
proceſs is ſummons; as in debt, detinue, covenant, Oe. 
90 in dower. 


(E. 2.) Attachment. 


Vd erte, So in treſpaſs, and other perſonal actions vi & armis, the ori- 
(D. 6.) ginal proceſs is an attachment. 


(E. 3.) Capias. 
Vide Plcader, (2 W. 3.) 


As to a capias pro Fs „ and capias utlagatum, vide Hxecutiam, 
(B. 1, 2.)—Pleader, (2 W. 6. )—Utlogary.—W, ales, (B. 2.) 

Copias ad ſatisfaciendum, vide Execution, (C. g. &c.)—Bail,(R. 4.) 

Capins ſi laicus, wide Satute St ple, (D. 4.) 

Teflatum copias, vide poſt, (E. 7.) 


(E. 4.) Judicial Proceſs. 


(FE. 4.) Judicial proceſs j in perſonal actions, by the common law, was 
Levari ſuci. by levari jacias, or Heri facias. Vide Execution, (C. 3, 4. &c.) 
ey A levari facias requires the ſheriff, quod de anos et catallis of the 
defendant /evari faciat denarios, &c. Pl. Com. 441. a. 
And it is in the nature of an original; as upon a recognizance, 
Sc. by a clerx. Reg. 299. b. 300. F. N. B. 265. D. Vide Sta- 
tute Staple, (D. 3.) 
Or judicial after judgment, againſt any perſon, ecclefiaſtical or 
lay; for it iſſues out of the record i in the court where the record is 
reſident. F. N. B 265. D. 
In all cafes where a levari facias iſſues, the land is debtor. 
Sin. Gig. 
(E. s.) By the common law, after judgment or a recognizance acknow- 
Fier ſacias. Iedged, within the year the plaintiff might have a fieri facias (as 
well as a levart facias) which commands gued de bonis et catallis fieri 
faciat, Oc. 3 Co. 12. a, Vide Execution, (C. 4. &c.) 
80 a fers  faci tas lies for damages recovered in an aſſiſe, as well as 
in perſonal actions. Neg. Fu. 18. ö. 24. b, | 
In a guare inipedit, or for arrearages of an annuity. Reg. 
Ju. 25 b. 20. b. 
In a writ ef ward. Reg. Ju. 43. a. 
If part be levied by a fer: faciar, there may be another Heri facias 
for the reſidue. 
So if the ſheriff returns, that he is a clerk, and has no lay- fee, i it 
may be directed to the bithop of the dioceſe where his benetice Les. 
Reg. Tu. 22. 26. b. 
I h: be kenia - Hiberma, it may be to the juſtices of Jre- 
lard. Reg. Ju. 43.6 
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If the defendant has goods in ſeveral counties, the plaintiff 4 
may have ſeveral eri fucigſes for the whole, to each county. 
R. Dy. 162. b. i 

If a plaintiff cannot find ſufficient effects to ſatisfy his judg- | 
ment, the court will order the ſheriff to retain for his uſe, money 
which he has levied in an action at the ſuit of the defendant. 
Doug. 231. (219.)* | 

So by the /. V. 2. 18. upon a judgment or recognizance, the (x. 6.) { 
plaintiff, or conuſee, may have proceſs by elegit, for all the goods, Elegir. | 
and a moiety of the lands of the defendant. Off. Br. 77. | 
Co. L. 289. b. Vide Execution, (C. 14.) | 

Though he had a Feri facias, or other execution, upon which | 
nothing, or only part of the debt, was levied. Vide Execution, (H.) | 

But an elegit after a eri facias, c. ought to recite how much 


was levied upon it. 1 Sid. 91. 

So if a proceſs be returned nichil, there may be another proceſs (F. 7 ) 

. . Te ſlatum ca- 
of the ſame nature, with a ze/fatum of the former writ and return 5 of fert 
to the ſheriff of another county. Vide Execution, (F.) facias, 

If the firſt proceſs requires the appearance of the defendant, the | 
teſtatum does not iſſue before the 4* die pot the day of return; for | 
the defendant has till then to appear. 2 Jon. 200, 

So the te/tatum does not iſſue before an entry upon the roll, that 


there are goods there, Sc. and this is the warrant for the writ. | 


£ * r * 
. * ud 
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R. Hab. 68. 
But there may be a fatum fieri faciat immediately after the re- 
rurn of the firſt writ; for thereby the defendant has no day in 


court. R. 2 Jon. 200. 
So the firſt writ may be returned in courſe by the attorney, | 
without going to the theriff. R. Sal. 589. b 
50 if judgment be given or affirmed in Trinity term towards the b 


end of the term, a te/latum capias may iſſue the laſt day, returna- 
ble the firſt return of Michae/mas term; for the judgment relates F 
to the firſt day of the term, or it may be returnable in the ſame 1 
term. R. 2 Mod. Ca. 190. 

If a 7eftatum fi. fa. be ſued out and executed, without an ori- y 


ginal #7. 7a. having iſſued to warrant it, it will be ſet aſide for ir- 
regularity. 3 Term Rep. 388.“ 

* But ſuch an irregularity may be cured on the production of 
an original . fa. Id. ibid. et 658.* 

If a judgment be in one county, a ca. ſa. cannot go into ano- 
ther without a Hatun previouily ſued out, or awarded on the roll. 
2 Bl. Rep. 694.* 

For more concerning title Proce/s, vide Accompt, (E. 1.)—=Admi- 
ralty, (E. 18.)—Amendment, (C. 1, 2.)—Afiſe, (B. 9 —C. 2.) — 
Attaint, (C. 2.) —A4zudita querela, (E. 1.) —Certiorari, (H. 1, 2.)— 
Chancery, (D. 1. &c.) County, (C. 9, 10.) —Courts, (P. 8.) — Hu- 
priſoument, (H. i. &.) —Lifor mation, (D. 1.) Let, (M. 10.) — 
—Officer, (G. 13.) — Parliament, (JL. 18.) —Pleader, (B. 7, 8.— 
V. 1. &c.—2 V. 1: W. 2. &c.— 2 X. 1. 9.—2 T. 1.— 3 E. 1. 
—3 F. 1.— 3 J. 1.—3 K. 1.— 3 M. 2. 24.—3 N. 2.— 30. 1.)— 
Pretaunire, (C.) Preregati ue, (D. 72.) — Dd p-rmiltat, (1), 3. 
— N11. M rrav to, 1 1 2. ror! (A.) - Valet, (B. l, 2.— C. 
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FROCHEIN AMT. 
Vide Pleader, (2 C. 1, 2.) 


FR OCLAMATION: 
Fide Præregative, (D. 2, 3.)—Copyhold, (R. 9.) 


Proclamation of a Fine. 
Vide Fine, (G. 1. &c.) - Iiſtates, (B. 25.) 
Proclamation of Rebellion, 
Vide Chancery, (D. 4.) 
en DF THE CLERGT. 


Vide Convecation. 


PROCURATIONS 
Vide Tenths, (C.) 


PROFANATION. 
Vide Sacraments, (V.)—Temps, (B. 3.) 


PROFESSION, 


(A) Profeſſion ; What ſhall be. 
V TIEN a man enters into religion after a time of probation, 


when he taxes the habit, and yows obedience, perpetual 
poverty and chaſtity, he ſhall be ſaid ta be profeſſed. Co. L. 132.4. 
Bur of a profeſſion made out of the kingdom, the common law 
does not take conuſance; and therefore, if he be profeſſed in 
Normandy, he may maintain an action in England ; for the profeſ- 
ſion cannot be tried. Co. L. 132. b. 
So a wife, or an huſband, cannot be profeſſed without the con- 
ſent of the huſband or wife. Bid. 


(B) The Etfea of a Profeſſion. 


A Man profeſſed in religion is dead in law, and his ſon ſhall in- 
herit to him. It. ſ. 200. 
And he may have an aſſiſe of mortd'ancgſtor. Co. L. 132. a. 
So if de be tenant in chivalry, his heir ſhall be in ward. 
Co. L. 132.3 
Warranty ſhall deſcend. Bid. 
If he be a joint-tenaut, the land ſurvives, Bid. 
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PROFESSION. 


But proſeſſion does not avoid his own grant; as, if tenant in 
tail makes a diſcontinuance, the iflue ſhall not have a formedon 
during his natural life. Bid. 

So the wife of a man profeſſed ſhall not be endowed : for pro- 
ſeſlion is made with the conſent of the wife. [bid. 

So profelhon ſhall not do wrong to a ſtranger ; and therefore, a 
deſcent upon a civil death does not take away entry. [bid. 

By the ff. 31 I. 8. 6 33 H. 8. 29. and 5 & 6 Ed. 6. 13. all 
perſons profeſſed were made able to purchaſe, ſue, Qs. 

So the canon law being aboliſhed, which made the diſability, the 
common law takes no notice of him. NR. Sal. 162. 

Vide Abatement, (E. 5.—F. 1.—H. 41.)—Copacity, (D. 1.)— 
ficeleſraftical Prrſons, (B. 2.) 


FROFITS CARTEL 
Vide Preregative, (D. 49, 50.) 


PROHIBITION 


(A) To wbat Court it ſhall be. 


(A. 1.) To the Temporal Court. 


F courts exceed their juriſdiction, a prohibition may be granted 

to them. 

And this to temporal as well as ſprritual courts. F. N. B. 

39. H. 
Tha if a court-baron, county-court, &c. or other inferior court 
in a city, borough, c. hold plea of a matter out of the limits of 
their juriſdiction, a prohibition may be granted. F. N. B. 45. 
F. 46. A. B. 2 Rel. 317. J. 25. 30. Vide Courts, (P. 15.) 

So if the cauſe does not appear to be within their juriſdiction. 
2 Rol. 317. I. 40. 

Or if a ſingle cauſe of action be divided into ſeveral by covin, 
to give them juriſdiction. 2 Rol. 281. J. 27. 317. J. 25. 

So if an action in an inferior court be founded upon a judgment 
in B. R. or C. B. 1 Rol. 54. 

So if in ſuch court a foreign matter happens, which cannot be 
there determined, a prohibition goes to ſurceaſe, till it be deter- 
mined as in right patent in the lord's court, if the tenant join the 
1e, by battle, youch a foreigner, Sc. F. N. B. 39. H. 40. 
A. B. C, 


To 
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PROHIBITION, 


To the cingue ports, if they confound law and equity together. 
1 Sid. 35 5. 

Or — IP for the cauſe of a ſuit well commenced at law. 
Hard. 475. 

So a prohibition lies to the dutchy courts, and courts of a coun- 
ty palatine, if they hold plea of lands out of the dutchy. R. 
2 Rol. 317. I. 55. Hob. 77. 1 Rol. 42. 71. Vide Franchifer, 

D. 1, &c.) 

0 So to the Chancery of Cheſter, Wc. if it holds plea of a matter 
not cognizable there. R. 2 Rol. 318. J. 10. R. 1 Sid. 189. 30g. 
Mo. 916. Cont. 1 Rol. 246. 331. R. acc. 1 Rel. 25 2. 

Or if the Chancery there grants an injunction where it ouglit 
not. R. 2 Rel. 318. J. 15. 

But not to the Chancery here. Dub. Ray. 227. 

So to the ſub-warden of the court of Stannaries, if he, as chan- 
cellor, directs things pending in the courts of the dutchy of Corn- 
auall, 2 Rol. 314. J. 20. 

If the court of Stannaries holds plea where it does not relate to 
tin, and no party is a tinner. 2 Rel. 253. 379. 

So to the court of the council of York. 2 Rol. 316. H. 
Mo. 874. Pal. 527. 

To the court of the marches of Wales. Ray. 191. 1 Rol. gz. 
190. 263. 2 Rol. 308. 327. 

To the grand ſeſſions of Wales, if proceſs is ſerved out of the 
juriſdiction. Vaughan v. Evans, T. 11 G. Str. 630. 2 Ld. 
Raym. 1408.) 

To the court of honour of the earl marſhal, if it holds plea of 
things determinable by the common law. R. Ca. Parl. 61. 67. 
Sal. 553. 4 Mod. 128. Sho. 353. Vide 1 Sid. 35 2. 

To the courts of London, if they proceed when their juriſdiction 
is determined. Sal. 425. 4 Mod. 15 1. Skin. 600. 

To the court of Mar/halſea, if it holds plea in debt upon a judg- 
ment in B. R. Sal. 439. 

To the court of Requeſts. 2 Cro. 535. Godb. 216. 1 Rol. 263. 
2 Kol. 96. 103. | 

To the commiſſioners of appeals for the exciſe. 5 Mod. 271. 


To the court of Exchequer, if it grants an attachment for a pro- 


ceeding in B. R. Dub. Sal. 550. D. 1 Rol. 252. 
To a court by uſurpation, without lawful authority. Sal. 553. 


As if it uſurps viſitatorial authority. Reg. 40, 41. Vide pa, 


(F. 11.) 
(A. 2.) To the Spiritual Court. 


So in the time of H. 3. and ever ſince, prohibitions have been 
granted to the ſpiritual court, if it holds plea of a matter, 
whereof conuſance there is not allowed. 5 Co. de Jure Hccl. 11. 

In the time of Ed. 1. a prohibition was granted to a biſhop and 


his official, and an attachment for holding plea after prohibition. 
2 Rel. 281. A. R 
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PROHIBITION. 


Sg if any claims ſpiritual juriſdiction, when he has it not, a 


prohibition lies. 2 Kel. 313. J. 42. Vide poſt, (F. 11.) 


As if a colleCtor of the pope holds plea of ſpiritual things. 
2 Kol. 281. J. 23. 313. J. 35. 

If any one purchaſes a citation from the pope to appear before 
the archbiſhop. F. N. B. 44. J. 

Or has a citation to a court out of the realm, a prohibition 
goes to prevent his anſwering. F. N. B. 44. H. 

If the archbiſhop of Canterbury claims a concurrent juriſdiction 
with any biſhop of his province; for he cannot have it but as 
legatus natus ; which title was aboliſhed with the pope. R. 
2 Rel. 313. 1.45. Hob. 17. 

When it lies to the court of admiralty. Vide Admiralty, 
(F. 2, &C.) 


(A. 3) To reſtrain a Nuiſance, 


So a prohibition lies to reſtrain a public nuifance. Semb. 
Skin. 625, 6. Vide Action upon the Caſe for a Nuiſance, (D. 4.) 


(B) Bu what Court, 


BY Rot. Parl. 18 Ed. 1. the Chancellor and Ch. Juſtice have 
power to determine what pleas ought to be prohibited in 
cauſes eccleſiaſtical. 2 Rol. 316. H. 

And therefore a prohibition to the ſpiritual court may be 
granted by the Chancery. F. N. B. 40. N. 

So C. B. may grant a prohibition. 2 Rol. 317. J. 5. 10. R. 
12 Co. 59. 

And the Excheguer. Adm. Ca. Parl. 58. R. Pal. 5 26. 

Though no plea be depending there of ſuch matter. 
2 Kel. 317. J 5. 

So the courts of law in —_— may grant a prohibition 
to the ſpiritual court there, if it exceeds its juriſdiction. 
2 Rl. 318. J. 25. | 

So the court of great ſeſſions in Wales, to the ſpiritual court 
there, R. 1 Sid. 92. but the Reporter makes a Yu. 

90 B. R. or C. B. may grant a prohibition to the ſpiritual court 
in Chefler, Lancafler, Wc. though the courts there may do it. 
Cont, 2 Rol. 318. J. 20. Acc. ibm. l. 25. 317. J. 10. 

50 to the court of marches in Wales if it holds plea of a 
ſpiritual matter of which it has not conuſance, though the ſu- 
perior court cannot do right. R. 2 Rol. 313. J. 15. 


So to a ſpiritual court, which holds plea of tithes in London ; | 


though by the ff. 37 H. 8. 12. the juriſdiction in ſuch caſe is 
given to the mayor of London, R. 2 Rol. 313. J. 25. 2 Inft. 
659, 660. 

Or if a ſuit be there by an orphan for a legacy, goods, &'c. the 
conuſance whereof, by cuſtom, belongs to the mayor and aldermen 
of Londen. R. 5 Co. 73. b. 2 Rol. 313. J. 10. 

Or againſt an executor or adminiſtrator, for goods which be- 
long to orphans. 2 R. 313. J. 20. Fe 
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PROHIBITION. 


Or if a ſuit be for probate of a will, where the probate belongs 
to the lord of a manor. Per Peph. 5 Co. 73. b. 2 Rol. 313. J. 5. 

So a prohibition may be granted by B. R. to the council of 
York ; if they hold plea of a matter within the juriſdiction of 
Durham. R. 2 Rol. 314. I. 15. 

So if C. B. holds plea of lands held of a ſubject, the lord of 
the manor may have a prohibition to the juſtices of C. B. com- 
manding them to ſurceaſe, and that the demandant ſue a writ of 


right of patent in his court. F. N. B. 8. B. 39. H. 


(C) The Nature of a Prohibition. 


[IN prohibition, are, 1ſt, contempt of the crown; and, 2dly, a 

damage to the party. A ſuit for it muſt be brought in a 
temporal court, and the party prays a prohibition z and whether 
defendant proceeded or not after the prohibition, an attachment 
goes to bring him into court. If he has proceeded after the writ 
delivered, it is a contempt z but ſtill it is a matter examinable, 
whether the court have juriſdiction or not. If it have not, the 
court will prohibit finally, and give ſatisfaction. The party is not 
to have damages, if they have juriſdiction ; but if they have none, 
they have acted againſt the prohibition of law, and done the party 
wrong. Ede v. Fackſen. Fort. 345. 

A prohibition ought to be granted ex debito juftitie. 1 Sid. 65. 
Per 2 F. Hide cont. Ray. 92. Per all tbe J. 3 Fac. 2 Inſt, 607. 


Per Keeling, Hide cont. 1 Sid. 178. 


And being intended for keeping every court within its proper 
Juriſdiction, the law, as to prohibitions, cannot be changed but 
by act of parliament. R. 2 It. 601. 

So the form of a prohibition cannot be altered but by parlia- 
ment. 2 i. 601, 2. 


(D) At what Time granted. 
WAY HERE it appears by the hbel that the matter was not 


within the juriſdiction of the ſpiritual court, a prohibition 
lies after ſentence, or before. 2 1. 602. 619. 2 Rel. 318. 
J. 45. Sal. 548. * 2 Bur. 813. Coup. 424. 1 Term Rep. 3.* 

So to a temporal court, it lies after judgment, where the matter 
appears to be out of the juriſdiction. 2 1%. 602. 619. 

Or after execution. bid. 

So after ſentence and appeal. 2 Rol. 318. J. 48. 319. J. 20 
Agreed, 1 Sid. 65. 

[A prohibition was granted on a libel to charge a man to the 
repair of the church in reſpect of a light-houſe, after ſentence, 
and an appeal to the delegates. Reboro v. Bickertoi, in Sc. T. 1721. 
Bunb. 81. 

After an appeal to the arches, and then to the delegates, and 
ſentence aiirmed there. R. 2 Kal. 24. | 

* To a court of appeal, where it appears they have no juriſdic- 
tion over the ſubject, even after they have remitted the ſuit to 
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PROHIBITION. 


the court below, and awarded coſts againſt the appellant, and 
though the party applying for the prohibition be the appellant. 
1 Term Rep. 5 5ß 2 

So a prohibition lies after ſentence, if the libel be for a thing 
within their juriſdiction, and a temporal matter becomes incident, 
and they refuſe ſuch proof as the temporal courts allow; as proof 
by a ſingle witneſs. R. Cro. El. 666. Mo. 907. R. Sho. 173. 161. 
3 Med. 286. Sal. 547. 

* But where the ſpiritual court has juriſdiction, or unleſs the 
want of juriſdiction appear on the face of the proceedings, and 
has pronounced ſentence, there ſhall be no prohibition ; the re- 
medy being by appeal. 2 Bur. 813. Doug. 378—380. (363—365.) 

* If the ſpiritual court has cognizance of part of the charge only, 
and not of the reſt, the court, after ſentence below, will not 
grant a prohibition. 2 Term Rep. 473.* 

[If in a ſuit for a preſtation, defendant pleads there is no pre- 
ſcription, and that is denied; yet there ſhall be no prohibition till 
they join iſſue on the plea, and it appears the preſcriptive right 
will come in queſtion. Gœoche v. Biſhop of London, M. 4 G. 2. 
Str. 879.] 

So it lies after an appeal, if a thing be litigated upon the appeal, 
which upon a prohibition was determined by verdict, and then a 
conſultation awarded. R. 2 SH. 195. 

But generally, after an appeal, a prohibition ſhall not be al- 
lowed if the matter be not apparent ; for by that the party affirms 
the juriſdiction. 2 Nel. 319. J. 10. 

And if by appeal he may have relief, a prohibition ſhall not be 
granted. 1 Rol. 319. J. 30. 

$0 after ſentence a prohibition does not go upon ſuggeſtion 
of a matter which does not appear by the libel. 2 Nl. 318. J. 45. 
Gedb. 164. 

As if a libel be for non-payment of a rate for reparation of 
a church, a prohibition ſhall not go, upon a ſuggeſtion that fo- 
reign diſburſements, as for priſoners, &c. are included in the rate. 
R. Lut. 1022. 

If a libel be for defamation in calling whore, upon ſuggeſtion 
that the words were ſpoken in Lenden. R. in Exchequer inter 
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Hedd and Winter. H. 5 Geo. 2. R. g Ges. 1. 2 Mod. Ca. 176. [Reprreed 
If a libel be in the admiralty, after ſentence a prohibition ſhall is Hunt, 
not go, upon ſuggeſtion that the contract was upon land, if Nes, 


it does not appear by the libel. R. 2 Mad. Ca. 194. ide 1 


Admiralty, (F. 9.) 

[Before ſentence, prohibition iſſues on a ſuggeſtion of matter of 
fact not appearing on the face of the proceedings below; after 
ſentence it cannot be overturned by bare averment of the fact; 
but if want of juriſdiction appears on the face of the libel, or on 
the procecdings, it ſhall iſſue after ſentence. Smith v. Langley, 
M. 10 G. B. R. H. 317.) 

[After ſentence that the new churchwardens make a rate to 
reimburſe the former. Daruſan v. Wilkinſon, 16x13 E.2: 
B. R. H. 381.) 
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PROHIBITION. 


So a prohibition does not go to a temporal court after judg. 
ment, where it appears upon evidence at the trial that the cauſe 
of action aroſe out of the juriſdiction. . 2 Lev. 230. but qu, 
if the party demurred to the evidence, and the demurrer was 
refuſed. 

Nor to the admiralty. 1 Sid. 331, 2. 

So a prohibition does not go upon the ,. 23 H. 8. for ſuing out 
of his dioceſe after anſwer and ſentence thereon; for the party 
acknowledged the juriſdiction. R. 2 Rol. 318. J. 40. Adm. 
P. 1 V. M. inter Tiler and Mantle. Sal. 548. Vide geſt, 
F. 9.) 

0 A fortiori, not after excommunication, and a writ of excommu- 
uicatio capiendo. R. 12 Co. 77. 

50 a prohibition. ſhall not go after a ſuit is entirely deter- 
mined ; for there is not any to whom it may be directed. Per 
Cur. 1 Sid. 166. 

Therefore, though where matters are eſſentially triable at com- 
mon law, if the party come before ſentence, the court will grant 
it for the ſake of the trial; yet, if he ſubmit to the trial, he is af- 
terwards too late. Cowp. 424. 

* 'Therefore, where the plaintiff has grounded his libel on a 
cuſtom, and it is found againſt him, he ſhall not have à pro- 
hibition. Id. ibid.* 

So if a prohibition be granted, and afterwards ſentence and 
an appeal pals, it cannot then be uſed. R. 2 Cro. 429. Vid: 
pat, (K. 1.) 

So a prohibition does not go after a writ of excommunicoto ca- 
piendo againſt the defendant, though the cauſe appears to be out 
of the juriſdiction, or is pardoned ; for the king's writ ſhall not 
be diſcharged by the prohibition, nor the party delivered by it. 
K. 12 Co. 76. 


(E) At whole Jnffance. 


80 where the court has no juriſdiction, a prohibition may be 
granted upon the requeſt of a ſtranger, as well as the de- 

fendant himſelf. 2 Inf. 607. 

So upon motion of the plaintiff himſelf, who exhibited the 
libel. 2 Inf. 602. 607. R. 2 Rol. 312. J. 10. Mo. 780. 

[But if a wife libel to recover her fame, prohibition ſhall not be 
granted on the huſband's motion. Tarrant v. Mawr, MH. 10 G. 
Str. 576.] | 

80 2 prohibition may be ſued by him in the reverſion, if a libel 
be for tithes againſt his leſſee. Cro. El. 55. Mo. 915. 


(F. 1.) For what Cauſes granted. 


Prohibition ſhall be granted to the ſpiritual court in all caſes 
where the eccleſiaſtical judge proceeds in a matter out of 
their juriſdiction. 
Though the temporal court has not cognizance of the matter 


for which the bbel is in the ſpiritual court; for it is a _— 
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cauſe for a prohibition, that the eccleſiaſtical court exceeds its 
juriſdiction. Codb. 246, 7. Vide ante, (A. 2.) — Poſt, (F. 11.) 

Go if a churchwarden has had his accounts allowed in veſtry. 
Nutkins v. Robinſon, H. 1727. Bunb. 247. Snowden v. Herring, 
M. 1730. Bunb. 289. Wainwright v. Bag ſhaw, P. 7 G. 2. 
Str. 974. 

9 Sl court may compel the churchwardens to de- 
liver in their accounts; but they cannot de ide on them. 3 Term 


Rep. 3.* 
(F. 2.) If Freehold be concerned. 


In the time of Ed. 1. it was enacted, that conuſance of pleas (F. 2.) 
de feodalibus, libertatibus feodalium, maneriis, advecationibus eccleſi- — title to 
arum, recognitionibus laicum feodum concernentibus, belong to the nomenus. 
king's courts, and ought not to be ſued before the eccleſiaſtical | 
judge. 2 1nft. 600. 

And if they are, a prohibition lies. F. N. B. 40. J. 

As if a ſuit be in the ſpiritual court de caſtris, villis, maneriis, &c. 

2 Rol. 282. J. 20. 

So if a ſuit be in the ſpiritual court for incloſing his land next 
to the church- yard. Vide pat, (G. 3.) 

If the bounds of a church- yard come in queſtion. Peau v. 
Creſwell, P. 8 G. 2. Str. 1013.) 

For a way to the church. Vide poſt, (G. 3.) 

For the making an entertainment for the pariſhioners at his 
houſe in their perambulation. Vide paſt, (G. 3.) 

For a ſeat to which he has title by preſcription. Vide poſt, . 

(G. 3.) | 

15 one ſued for diſturbing a perſon in his ſeat at church 
ſuggeſts, that he purchaſed an ancient houſe, with this ſeat be- 
longing to it, to him and his heirs. Witcher v. Cheflam, P. 
16 C. 2. Will. 17.] 

[If there are reciprocal preſcriptions to a ſeat in a church; 
for they adjudge one to be good. Paxton v. Knight, P. 30 C. 3. 

1 B. M. 314.] 

[If one has a preſcription to have a ſeat in a church, and the 
ſears are pulled down without his conſent, and new ones built by 
the ordinary on part of the place where the old one was; though 
he have as much ſeat as he had before, only not in the ſame place, 
it is illegal; and if ſpiritual court interpoſe, prolibition lies. 

Archer v. Sweetnam, H. 11 G. Fort. 346.] 

* So where the right of election to the office of canon reſiden- 
tiary, a freehold office, is in the dean and chapter, a prohibition 
ſhall go to the biſhop claiming a right to preſent by lapſe, under 
pretence of his viſitautorial authority. 1 Term Rep, 650.“ ig 

So if a ſuit be in the ſpiritual court concerning the right to an (F. 3) 
alyowſon, a prohibition goes. —— 

Or concerning the right to a preſentation. R. 1 Rol. 173. church. 

So after induction, whereby the church is full at common law, 

a prohibition ſhall be granted, if a ſuit be in the ſpiritual court, 
6 upon 


— 


— 2 2 _— — . 4 


—— 


— — 


2 
— 


—— 


- 's * 
— 


2 


_ 2 
- 8 Pract — 4. .. 
- — 


112 PROMIDITSOQN, 


upon pretence that the inſtitution was not good; for by conſe- 
quence the right to the church will be determined by the ſpiritual 
law, and all quare impedits ouſted. R. 2 Rol. 282. J. 30. 294. 
J. 10. Hab. 15. 1 Sid. 293. R. Mo. 861. 

Though a quare impedit be depending at the ſame time. R. 
2 Rol. 294. |. 5. | 
; Though inſtitution was granted after a caveat entered, which 
4 does not vitiate the inſtitution, except by the ſpiritual law. R. 
2 Rol. 282. I. 40. 1 Rol. 228. 

Or after a duplex guerela commenced in the ſpiritual court by 
the other party. R. Mo. 879. 

50 if a ſuit be in the ſpiritual court for depriving a clerk, becauſe 
the inſtitution was not good; for the church will be avoided by it. 
R. 2 Kol. 282. J. 45. 

Or to repeal an inſtitution and induction, becauſe he was pre- 
ſented by ſimony. R. 2 Rol. 292. J. 25. 

So if a preſentee to a ſecond beneſice without a diſpenſation, 
ex uberiori cauteld obtains a preſentation from the king, and the 
biſhop takes time to be adviſed concerning the inſtitution, pending 
| which B. procures a preſentation from the king, and inſtitution 
| and induction upon it; a prohibition ſhall go, if a ſuit be againſt 
| | the biſhop for his injuſtice ; for this tries the right to the church. 

R. 2 Rol. 293. l. 10. ; 

So if B. be ſued for obtaining inſtitution and induction after 
another was inducted. R. 2 Rol. 293. J. 5. 

50 if a patron preſents aſter a recovery in a quare impedit, and 

, an inhibition is granted by the ſpiritual court to ſtay inſtitution; 
a prohibition goes. R. 2 Rol. 294. J. 25. 28. 31. 

So after recovery in a quare 1mpedit, if the patron preſents, and 
inſtitution is made, and then upon a caveat an inhibition is granted 
by the ſpiritual court to the archdeacon not to induct, a prohi- 
b-tion ſhall go; otherwiſe all trials by quare impedit are ouſted, 
R. 2 Rol. 294. |. 15. 

So if a ſuit be in the ſpiritual court to repeal a ſuper-inſtitution 
| made after a recovery in a quare impedit, and before removal of 
1 the incumbent by a writ to the biſhop. R. 2 Rol. 292. /. 45. 
1 Rol. 62. 
| Or after induction upon a ſecond inſtitution. R. 2 Lev. 125. 
. So if inſtitution is delayed for two months (for which only one 
| month is allowed by the canon) upon which a duplex querela is 
iS ſued by the patron to prevent a preſentation by lapſe, and yet the 
2 biſhop after ſix months preſents by lapſe, a prohibition goes. 
. 2 Kol. 294. J. 35. | 
(F. 4). So by the „f. Ed. 1. intitled prabibitio formata de flatuto articu- 
| To anoffice. ſarum cleri { incerti temporis ) ( Raft. Abr. Prohib. 8.) conuſance 
Y * . Of pleas of offices, &c. belong to the king's courts, and ought not 
1 to be drawn before a ſpiritual judge. 2 nf. 600. 

'Y And therefore if a ſuit be in the ſpiritual court for an office 
| 
| 


which concerns a ſpiritual matter, a prohibition goes, for the 
office is temporal, and the party has a freehold; as for the office 


| of regiſter of a biſhop. 2 Rol. 285. l. 45. 2 Kol. 306. 
* Though 
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Though the ſuit be upon a ſuppoſition, that a prior grantee had 
forfeited his office for recuſancy; for the freehold will come in 
debate. R. 2 Rol. 285. J. 35. | 

So if a ſuit be in the ſpiritual court for the office of chancellor. 
R. 2 Rel. 285. |. 50. 

Or to deprive him; for his patent will be thereby avoided, 
Semb. 4 Mod. 27. a 

Though the deprivation be for his ignorance of the canon law, 
of which the ſpiritual court is the proper judge. R. cont. 2 Ral. 286. 
J. 2. Cro. Car. 65. Lat. 228, Semb. acc. 4 Mod. 27. 

So if the ſuit be for the office of a commiſſary made by the leſſee 
of a prebend. R. Ray. 88. 

So if the ordinary proceeds to deprive the maſter of a ſchool, 
who has a fixed allowance, without cauſe, a prohibition goes, 
R. 2 Rol. 283. J. 5. 

Or to deprive a pariſh-clerk, choſe by the pariſhioners ; ſor it 
is a lay-ofice. R. Godb. 163. ' 

Or though choſen by the parſon. Dub. F, g. 273. if the cauſe 
for deprivation be an offence determinable by the common law, 
before conviction there. Semb. F, g. 190. 

[If pariſh-clerk is deprived, another appointed, and the old 
one libels the new, prohibition lies. Tarrant v. Haxby, T. 
30 & 31 G. 2. 1 B. A. 367.] 

[If one is ſued for executing the office of deputy pariſh-clerk, 
without licence of the ordinary, Peake v. Bourne, M. 6 G. 2. 
Str. 942.] | 

But the ſpiritual court ſhall proceed againſt an officer in the 
eccleſiaſtical court, for an offence contrary to the duty of his 
oſſice, though deprivation may enſue. Semb. F, g. 190. 


(F. 5.) If Chattels or Debts are concerned, 


So by the ff. Ed. 1. intitled Prohibitio, &c. ( Raft. Abr. Pra- 
Bib. 8. ) conuſance de rebus & canfis pecuniarum,  aliis debitis & 
catallis, que non ſunt de teflaments aut matrimanio, belong to the 
temporal court, and ſhall not be drawn before a ſpiritual judge. 
2 Injt. 600. 2 Ral. 218. N. 

And if they are drawn before the ſpiritual court, a prohibition 
lies. F. N. B. 40. H. 


And therefore, if a ſuit be there for any goods or chattels, 


though they belong to the church, a prohibition lies; as if a ſuit 
de for ornaments, or goods given to the church. 2 1/7. 492. 

For a bible, ſervice-book, chalice. 2 2/7. 492. 1 Ri. 255. 

For an image taken out of a church. 2 1»/. 492. 

For a pope's bull, or other charters or writings granted ta a 
church. 2 It. 492. q 

So if a ſuit be there for the profits of a benefice taken (unleſs 
it be by ſequeſtration, or authority of the ſpiritual court), R. 
2 Rol. 293. J. 20. | 

For trees cut down in the church-yard. 2 Rol. 311. J. 27. 
Cant. Gedb. 25 . Acc. if the ſuit be for damages. 1 Rol. 255. 
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For bells taken out of a church; for the property is in 
churchwardens, who may have trover. R. Sal. 547. 

Or for organs taken out of a church. R. Rol. 57. 

So if it be for detaining goods of an inteſtate, whereby he can- 
not exhibit a full inventory; upon which the defendant pleads 
property. R. 4 Leo. 150. 

do if a ſuit be for a thing, for which damages are recoverable 
at common law; as upon a promiſe to pay ſuch a ſum. 

Though it be to be paid when his daughter ſhall marry, 
F. N. B. 44. A. 

If a ſuit be for tithes ſevered, which a ſtranger afterwards car- 
ried away. Cro. El. 607. 

So if a ſuit be for proctor's fees, or thoſe of a pariſh<clerk ; 
for it is a temporal duty, for which a quantum meruit lies, 
5 Med. 238. 1 Sal. 333. R. 1 Mod. 167. Skin. 589. Doug. 629. 
(607.) Bunb. 170. 2 Str. 1108. 

So if it be for regiſter's fees; for the ſpiritual court cannot 
eſtabliſh a fee. R. 1 Sal. 333. 4 Mod. 254. 

So if a ſuit be for debt, or upon a bond in the ſpiritual court, a 
prohibition lies. F. N. B. 40. H. 

Though the party acknowledges himſelf indebted, or makes a 
promiſe to pay in the ſpiritual court. F. N. B. 41. B. C. E. 

Or the debt was recovered there, and the plaintiff ſues to have 
execution. F. N. B. 41. D. 

Or the bond was given to perform a ſentence there. 
2 Rol. 302. I. 15. 

So if a libel be founded upon a covenant to pay tithes. 
Semb. 1 Leo. 10. 

So if a ſentence be in the ſpiritual court, and coſts, and after- 
wards a prohibition is granted, and upon debate a conſultation, 
and then the ſpiritual court gives coſts de nove for the delay by 
the prohibition ; for thoſe colts de novo a prohibition goes. KR. 
2 Rel. 119. 

But for a legacy or marriage-portion, ſuit may be in the ſpiri- 
tual court. Vide poſt, (G. 15. 17.) 

So for coſts recovered there. F. N. B. 52. D. M. 

So for procurations, ſynodals, &c. though a preſcription is de- 

nied ; for they are due de jure. Ray. 360. 
So if bond be given in the ſpiritual court for a matter teſta- 
mentary, or matrimonial. F. N. B. 41. Per Dod. 2 Rel. 160. 
Vide pet, (G. 15, 16, &c.) | 

So ſor the profits of a benefice taken in time of ſequeſtration. 


2 Rol. 293. J. 23. 
So if a covenant, c. be mentioned only as incident; but the 


the 


dibel is founded upon an endowment, &c. a prohibition does not 


lie. N. 1 La 0. 


(F. 6.) If the Suit be for a criminal Matter. 


So by the ff. Ed. 1. intitled Prohibitio, Ic. ( Raft. Abr. Prob. 8.) 


conulance of pleas of felons, malefactors arraigned, —_ be- 
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longs to the king's court, and ſhall not be drawn before a ſpiritual 
judge. 2 [nff. Goo. 

So if a ſuit be there for perjury in a temporal cauſe. 22 Ed. 4. 20. 
Bro. Furiſdiftion, 20. 

If a ſuit be ex cio, which requires an anſwer upon oath to a 
criminal matter. 1 Sid. 374. 

So if there be an indictment for an aſſault with intent to raviſh, 
if a ſuit be afterwards in the ſpiritual court for ſolicitation of 
chaſtity, a prohibition ſhall go. R. Sal. 552. 

But the ſpiritual court has juriſdiction for puniſhment of a crime 
committed in the ſpiritual court, and in a cauſe within their co- 
nuſance z as perjury in the ſpiritual court in a cauſe of matrimony. 
1 Sal. 134. Semb. 1 Sid. 217. Vide poſt, (G. 13.) 

Forgery of orders. 1 Sal. 134. When a ſuit is there for de- 
privation. R. 1 Lev. 138. 1 Sid. 217. 

Extortion in an officer of the ſpiritual court. 1 Sal. 134. 

So the ſpiritual court ſhall proceed for the puniſhment of adul- 
tery, though an action for atlault and battery be againſt the de- 
fendant for the ſame fact. Sal. 552. 


(F. 7.) Or a Matter contra Pacem. 
So by the ff. Ed. 1. intitled Prohibitio, &c. ( Raſt. Abr. Prob. 8.) 


conuſance of pleas of diſtreſſes, executions, attachments, vi laicd, 
arreſts, aſſiſes, juries, ſecular cuſtoms belong to the king's court, 
and ſhall not be drawn before a ſpiritual judge. 2 J. 600. 

And therefore if a ſuit be in the ſpiritual court for treſpaſs, a 
prohibition lies. F. N. B. 40. M. 43. G. 

Though it be for entry into an houſe, to the intent to commit 
adultery. R. 2 Infl. 606, 7. 

For cutting down trees in the church-yard. 2 Rzl. 311. J. 27. 

If an archbiſhop proceeds againſt a biſhop for impriſoning 
another in a temporal cauſe. Cro. El. 484. 

So if a ſuit be in the ſpiritual court for night-walking. 
2 Inft. 606, 7. 


(F. 8.) If a Remedy be given by Statute. 


50 if remedy be given in any caſe by ſtatute, in a temporal 
court, a prohibition lies to the ſpiritual court, if a ſuit be there. 
Co. L. 96. b. 

Though the matter be of a ſpiritual nature; except where the 
1 of che ſpiritual court is ſaved by the ſame ſtatute. 

It, 

As if a ſuit be in the ſpiritual court for a legacy deviſed out of 
* I land is not deviſable by the ff. 32 H. 8. Vide poſt, 

19. | 

So if a ſuit be againſt A. ſor dilapidations, who claims to be in- 
cumbent by the . 12 Car. 2.17, Semb. 1 Sid. 100. 

[Preaching without licence is within the act of uniformity, 
and therefore prohibition lies to ſuit in the ſpixitual * 
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for it. Herbert v. Dean and Chapter of Weſtminſler, M. 6 6. 
Port. 345.] 

* A prohibition lies to a ſuit for marrying without banns or 
licence, ſince the ff. 26 G. 2. c. 33. / 8. by which it is made fe- 
lony. 2 Wil. 79.* 

[But prohibition does not he in a ſuit in the eccleſiaſtical court 
againſt a quaker ſor repairs of the church, on flat. 7 & 8 WW. z. 
c. 34. though the act gives a remedy before juſtices of peace, for 
the old remedy is not taken away; ſo in the caſe of ſmall tithes, 
per flat. 7 & 8 W. 3. c. 6. Screen v. Cockernutt, T. 2 G. 2. 


Fort. 347.] 


(F. 9.) If a Man be cited out of his Dioceſe. 


— 


So by the /. 23 H. 8. g. no perſon ſhall be cited out of the 
dioceſe, or peculiar where he dwells, unleſs it be for an offence 
done by a ſpiritual judge, or upon appeal; or where the imme- 
diate ordinary dare not, or will not convene the party; or be him- 
ſelf, directly or indirectly, party to the matter of the ſuit; or by 
requeſt, (in caſes where the civil or canon law allows ſuch requeſt, 
intreat his ſuperior to examine or determine the matter, on pain of 
paying double damages and coſts for the vexation, and 10/. for 
every perſon ſo cited, &c, 

Provided an archbiſhop may cite out of the dioceſe for hereſy, 
if the ordinary conſent, or do not his duty. 

Provided alſo, an archbiſhop may cite any out of his dioceſe for 
probate of a teſtament, 

And therefore, any one cited out of his dioceſe, may have a 
prohibition before appearance to the ſuit as well as an action tor 
double damages, &. Dub. 2 Cro. 321. Adm. Cro. Car. 97. 

So if a man be cited out of a peculiar where he dweils, 
before the biſhop, he thall have a prohibition. R. Cro. Car. 162. 
Cont. per 3 J. 1 Kol. 136. 

Though the court, to which he is cited, be nearer than the 
court of the place where he dwells. Pal. 488. 

So a prohibition lies, where an archbiſhop claims a concurrent 
Juriſdiction witk a biſhop, in his province or ſee, in the dioceſe of 
ſuch biſhop, and there cites perſons in the ſame dioceſe, and will 
not abſolvc till he procures the caule to be tranſmitted to his court; 
for by ſuch means the ſtatute will be eluded, R. 2 Rel. 313. J. 45. 
Hob. 17. 

So if a cauſe be tranſmitted to a ſuperior, who is not the imme- 
diate ſuperior ; for where tranſmiſſion is allowed, it ought to be 
to the immediate ſuperior, and not per ſaltum. R. Hob. 16. K. 
1 Sid. go. 

So if he be cited at the ſuit of the biſhop, or archbiſhop him- 
ſelf. 2 Sho. 146. 

50 if a ſuit be in the arches, when the defendant dwells in the 
dioceſe of London, out of the thirteen pariſhes which belong to 


the archbiſhop; though it be as near, X. Hard. 380. 
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But if a man reſides in the dioceſe of V. and has lands in his 
occupation in the dioceſe of P. he may be cited to the confiltory 
court of the biſhop of P. ſur not paying a rate to the church 
where his land lies; for he is an inhabitant there. R. 1 Sal. 164. 

So if tithes are due for land in the dioceſe of P. and the party 
removes to the dioceſe of V. and there lives ſeven years, he may 
afterwards be cited to the dioceſe of F. Dub. 5 Mod. 451. 
R. Sal. 549. Carb. 477. 

So if a man uſually reſides out of the dioceſe, but was in the 
dioceſe for trade, &c. and then there cited, it will be good, and 
no prohibition goes, though he afterwards returns to his habita- 
tion. Hard, 421. 

So if a man be cited to a peculiar, where he lives, though it 
be out of the dioceſe. 1 Ref. 328. Semb. Skin. 233. 

So if a ſuit be for a legacy in the prerogative court, when the 
teſtament was proved there, though the executor lives in another 
dioceie. F, g. 110. 

So if a man, cited to the ſpiritual court in his dioceſe, dies 
pendente lite, the executor or adminiſtrator may be cited, though 
he dwells in another dioceſe; for the ſuit does not abate by the 
death of the defendant. R. 2 Cre. 483. 

So if a ſuit be againſt executors, and one of them lives within 
the dioceſe, though the other is out of it. 1 Rl. 328. 

So a prohibition does not lie, if a man in the dioceſe of Landon 
be cited to the arches; for there is an antient compoſition between 
the archbiſhop and biſhop of Landon for ſuch purpoſe. R. Cre. 
Car. 339. Dub. Ray. 91. Semb. Godb. 191. 

Or if a man within an archdeaconry be ſued before the biſhop, 
where the archdeacon, by compoſition, has a peculiar juriſdiction, 
2 Rol. 357. 446. 448. 

90 a prohibition does not lie where a cauſe is tranſmitted, upon 
the requeſt of the inferior judge, to his immediate ſuperior; for 
to the prohibition ſuch tranſmiſſion may be pleaded. C. Car. 162. 

And it is ſufficient to ſhew that it was an eccleſiaſtical cauſe, 
without ſaying what cauſe in particular. X. Crs. Car. 162. 

That it was removed upon requeſt, without ſaying, that the re- 
queſt was under ſeal. Bid. 

And it is ſufficient, that the cauſe be tranſmitted to the immedi- 
ate ſuperior, though the biſhop be paſſed by; as if a peculiar be- 
longs to the archbiſhop, there may be a tranſmiſhon of a caute to 
the archbiſhap, omitting the biſhop. 1 Sid. 90. R. inter Jobuſen 
and Lee, 9 W. 3. 5 Mod. 238. but no judgment there, though it 
ſeems that it was afterwards given. Skin. 589. 

So it is ſufficient to ſhew a requeſt of the biſhop, upon motion, 
without pleading, R. 1 Lev. 225. 

But if the tranſmiſſion be net to the immediate ſuperior, it 13 
not allowable. 1 Brownl. 46. 

So a prohibition does not lie for a citation out of his dioceſe, 
after ſubmiſſion to the juriſdiction of the court to which he was 
cited; as if ſuch court has proceeded to ſentence, R. Cro. Car. 27. 
RI Feit, 61. 2 855. 155. Vide ante, (D.) 

13 Or 
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— rr, , §— > + — 
EY. L 5 — * * 


PROHIBITION. 


Or if the defendant has pleaded to the libel. R. Czrth. 33. 

Though the ſuit be in the dioceſe of Lenden, and it appears by 
the libe! that the defendant dwells at Winchi/ler which is known to 
be in another dioceſe ; for the court has not judicial notice of the 
limits of dioceſes. Carth. 34. x 

Yet if upon the libel itſelf it appears that the defendant dwells 
out of the dioceſe, or be in any other reſpect out of the juriſ- 
diction of the eccleſiaſtical court, a prohibition ſhall go. Carth. 33. 

So a prohibition did not lie for a citation out of the dioceſe 
to the high commiſſion, which was erected by the ff. 1 L. after 
28 H. 8. 1 Rol. 174. 


(F. 10.) If a Remedy be given by the Common Law. 


So a prohibition lics, if a ſuit be in the ſpiritual court, for a 
matter for which there is remedy by the common law. Co. L. 96. 5. 

As for a fact, for which treſpaſs lies at common law. Fu? 
ante, (F. 5.) 

[If executor libels for taking a thing without his conſent, which 
defendant pretends was donatio cauſa mortis ; for it may be tried by 


action of trover. Thompſon v. Batty, T. 13 G. Str. 777+] 


(F. 11.) If the Spiritual Court has not Juriſdiction, though there 
be no Remedy elſewhere. | 


So a prohibition lies, where the ſpiritual court has no juriſ- 
diction; as to a ſuit before the pope's collector pro Iaſione fidei; 
for the pope's collector has no juriſdiction in this realm. Hiro. 

uriſd;ion, 20. | 

If a bithop, Cc. acts as viſitor, where he has no viſitatorial 
power. Reg. 40, 41. Sal. 553, Vide ante, (A. 2.) 

If a court of judicature, erected after the fire in London, act 
aſter their authority 1s determined. 4 Mod. 151. Sal. 425. 


(F. 12.) If the Spiritual Court allows a Cuſtom, c. void by Law: 


So a prohibition lies, if a ſuit be in the ſpiritual court for a 
thing not allowed by law; as if a ſuit there be founded upon a 
cuſtom void in law; as upon a cuſtom, that the inhabitants of 
ſuch a houſe ought to find eating and drinking for the parſon and 
churchwardens going in proceſſion in the Rogation. R. Mo. 916. 
1 Rel. 259. 

So if a ſuit be there for tithes of things, for which none are 
due by law, Vide paſt, (G. 8, &c.) | 

SO it a ſuit be for a thing allowed by the civil law, which is not 
lawful by the common law; for this ſhall be preferred, Sti. 10. 

So if a ſuit be for a legacy, when upon a legal conſtruction of 
the will nonc is due. 2 R/. 414. 

On a libel in the court of dean and chapter, a peculiar, againſt 
A. tor preaching without their licence. the power to licenſe is 

perional 


PROHIBITION, 


perſonal to the biſhop or archbiſhop, not to the ordinary, Herbert 
v. Dean and Chapter of Weſtminſter, M. 6 G. Fort. 345.] 

[In a ſuit by the next of kin, for a diſtribution of ſurplus, there 
being a legacy to the executor. Hatton v. Hatton, P. 3 G. 2. 
Str. 865.) 

[If the adminiſtrator of an executor is ſued for a legacy given 
by teſtator. Tucker v. Towell, M. 9 G. 2. B. R. H. 18;.] 

[Cuſtom to pay a fee for churching a woman at the uſual time, 
whether ſhe is churched or not, is void ; becauſe uncertain as to 
the time, and unreaſonable, for ſhe may be dead. Naylor v. Scott, 


P. 2 G. 2. Ld. Raym. 1558. 


(F. 13.) Or allows illegal, or diſallows legal Evidence. 


So a prohibition lies, if another court determines by improper 
evidence; as if the commiſſioners of appeals for the exciſe, de- 
termine by minutes of the evidence, taken by a juſtice of 
peace, and do not examine the witneſſes vivd4 woce. R. 5 Mod. 272. 

So if in the ſpiritual court, payment, &c. pleaded, is diſallow- 
ed, becauſe proof of it is made only by a fingle evidence. Cort. 
1 Rol. 12. 1 Sid. 161. R. acc. 2 Rol. 414. R. 3 Mod 286. 
i Sho. 158, Carth. 142. Vide poſt, (G. 23.) 

But there ſhall not be a prohibition, becauſe the ſpiritual court 
requires proof of a negative; as if to libel for tithes, the defend- 
ant pleads that the parton did not read the 39 articles, and the 
court requires proof of the plea ; for it is preſumed at law that 
the parſon did read them, if the contrary be not proved. R. 


1 Rl. 83. 
(F. 14.) Or tries a Matter triable by Law. 


50 a prohibition lies, if the ſpiritual court proceeds to the trial 
of a cuſtom, or preſcription, which are triable only by the com- 
mon law. Carth. 33 Vide pa, (G. 10.) 

If it proceeds to try the limits of a pariſh, which are triable by 
the common law. 1 Rol. 332. 

So if, upon a libel for tithes, the defendant makes title by a leaſe ; 
for this is determinable by the common law. X. 1 Rol. 61. 

90 if upon a libel for an account againſt an executor, he pleads 
a deed of gift by the teſtator of his goods to another, and the 
ſpiritual court does not allow it. R. 1 Rel. 123. 

If on a libel for tithes due only by cuſtom, the cuſtom is denied. 
Per 3 F. Het. 13. 

89 if it proceeds to ſwear a pariſh-clerk, churchwarden, &c. 
named by the parſon, when by cuſtom he ſhould be named by the 
veitry. KR. 2 Cre. 670. 

But after verdic for a cuſtom or preſcription, which allows a 
8 in the ſpiritual court, a conſultation goes. Carith. 33. 

. 13, 14. 

80 prohibition goes, if the ſpiritual court, in a cauſe within 
their juritdiction, examines to matters dehors ; as where a grant 
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of an adminiſtration is prayed to be revoked, if the ſpiritual court 
examines him concerning covenants, or what land he has by de- 
ſcent, &c. Mc. 906. 

In a proſecution in the ſpiritual court for incontinency, if the 


ſpiritual court examines the party upon oath, whether he did the 
fact alleged. R. Mo. gos. 


(F. 15.) If the Court refuſes a Copy of the Libel. 


So by the /f. 2 H. 5.3. and 2 (or 2 & 3) Ed. 6. 13. he that 
ſues a prohibition muſt deliver to the court a copy of the libel ; 
and therefore, if the ſpiritual court refuſes a copy of the libel, a 
prohibition lies guoſque, Wc. after which the ſpiritual court cannot 
proceed till a copy is granted. Mod. Ca. 308. Sal. 553. R. 
4 Ed. 4. 37. ö. Hard. 364. 

If a prohibition be granted beſore a libel exhibited, he may af- 
terwards exhibit gt, but do nothing ultra. Per Holt, Mod. Ca. 308. 

8o a prohibitich ſhall be grzz/que, for refuſing a copy of the ar- 
ticles. R. 1 Vent. 5. Mad. Ca. 87. Hard. 364. | 

And if he be excommunicated for want of an anſwer before a 
copy given, the prohibition ſhall contain a mandamus for abſolving 
him. 1 Vent. 5. Ray. 170. K. 1 Sid. 403. 

And if he has appeared, and is excommunicated for that cauſe, 
he ſhall be abſolved without an oath ad parend' mandatis ecclefie. 
1 Sid. 232. 

So there ſhall be a prohibition for refuſing a copy of a libel, 
though the proceeding be ex officio, as well as between party and 
party. R. cont. Mo. 756. 2 Cro. 37. Semb. acc. 2 Cro. 388. 
R. acc. Ray. 170. R. Mad. Ca. 87. Acc. Mo. 917. Per Holt, 
Sal. 5 5 3. 

So there ſhall be a prohibition, if the libel exhibited does not 
aſcertain the offence ; as if it be for certain offences. Hard. 364. 

So after a prohibition for refuſing a copy ot the libel, if a copy 
be granted, he may have another prohibition upon the merits, 
R. Mo. 917. 

But if a copy be granted, the firſt prohibition ſhall be diſcharged 
1½% fucto without a writ of conſultation. Mad. Ca. 308. 

And therefore there cannot be a prohibition for denying a copy 
of the libel, and upon the merits, together; for if the prohibition 
for refuſal of a copy be diſcharged, by the granting it, there may 
afterwards be a prohibition upon the merits. R. Mod. Ca. 308. 

So if a prohibition for refuſing a copy of a libel be abſolute, 
it ſhall be diſcharged by a ſuperſedeas. 1 Vent. 5, 

So a prohibition for refuſing a copy ought not to be granted till 
an affidavit of the refuſal. 1 Vent, 252. 


(F. 16.) If a Parſon, &c. does Waſte, 


So a Prohibition goes to prevent damage to any eccleſiaſtical 
poſſeſſion; as if any does walte in the houſes of a parſon. R. 
Mo. 917, 1 Rol. 86, 167. 0 
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PROHIBITION. 


Or cuts down trees growing upon his lands. Mo. 917. R. 


1 Rol. 335. 

Though it be for iron- works, or other uſes, except the repair 
of the church. 1 Rol. 335. 

So if a parſon, after a recovery againſt him in a quare impedit, 
continues in poſſeſſion, and commits waſte. Bid. 

So if the vicar cuts down a tree in the church yard. 2 Rol. 111. 


(F. 17.) Prohibition guoad, Oc. 


So if a ſuit be in the ſpiritual court for a matter within their 
conuſance, mixed with matter of which the court has no juriſ- 
diction, a prohibition ſhall go quad the part of which it has no 


juriſdiction. R. Mo. 873. Sti. 10. 1 Sid. 251. 


As if in a ſuit for tithes, the ſentence be for the treble value, 
there ſhall be a prohibition guzad the treble value. R. Mo. 873. 

So if a ſuit be againſt a biſhop for granting inſtitution and in- 
duction, after a duplex querela againſt him, there ſhall be a prohibi- 
tion quoad the repeal of the inſtitution, not goad the contempt. 


R. Mo. 879. 


(G) When a Prohibition ſhall not be granted, 
(G. 1.) When the Spiritual Court has Juriſdiction. 


B U T a prohibition does not lie, if the ſpiritual court proceeds , 


only for a matter within their juriſdiction. 
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(8. 1.) 
s if the 
ſuit be ci-ca 


By the ff. de circumſpecte agatis 13 Ed. 1. the court chriſtian ſhall Hirn- 


hold plea of things mere ſpiritualia, notwithitanding the king's pro- 
hibition; as for penance, corporal or pecuniary, pro peccato mortalz. 

And therefore, the ſpiritual court may puniſh, by ecclefiaſtical 
cenſures, apoſtacy, hereſy, blaſphemy, ſchiſm, &c. 5 Co. 9. a. 
De ure Eccl, 2 Inſt. 488. 

So fornication, adultery, Sc. 5 Co. De Jure Eccl. g. a. 

Inceſt, or ſolicitation of chaſtity. 5 Co. De Ju. EAccl. g. a. 
2 Inſt, 488. 

Suſpicious living without marriage. R. Fon. 259. 

So adultery, &c. though the hutband had an action for an af- 
fault upon his wife. Per Holt, Sal. 552. 

Neglect to reſort to church for divine ſervice. 1 Sal. 166. 
Mad. Ca. 189. 

So if a man does not reſort to the pariſh church. Dub. 
1 Sal. 166. Mod. Ca. 189. Vide infra. 

If he reſorts to an unlawful conventicle; for falſe worſhip 1s 
within eccleſiaſtical conuſance. R. 2 Vent. 44. 

So the granting of orders belongs to the ſpiritual court. 
2 Inſl, 488. 5 Co. De Jure Eccl.g. a. 

So the granting of a licence ad predicandum. Vide infra. 

And a prohibition ſhall not go, though it be to him who has a 
donative. R. 1 Med. 90. 2 Keb. 876. Vide infra. | 
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(G. 2.) 
For the re- 
pair or or- 
naments of 
the church. 


PROHIBITION. 


So the admiſſion and inſtitution of a clerk are within the Juriſ. 
diction of the ſpiritual court, 5 Co. 9. a. De Jure Hccl. 

So ſimony is within the juriſdiction of the ſpiritual court; and 
if a ſuit be there to punith it, a prohibition does not lie, 
2 Rol. 292. J. 40. Mo. 914. 5 Co. 9. a. De Jure Eccl. 

Though the ſuit be after a preſentation to the church upon the 
ſimoniacal contract. X. 2 Rol. 292. J. 40. | 

So if a parſon be by ſimony, and he ſues in the eccleſiaſtical 
court for tithes, and the defendant pleads there that he is femoni. 
acus, a prohibition does not lie. Semb.. Mo. 777. 

So the celebration of divine ſervice is of ſpiritual conuſance, 
5 Co. 9. a. De Jure Eccl. 

And therefore, if the ſpiritual court proceeds to puniſh the neg- 
lect of the celebration, a prohibition does not lie. Co. L. 96. a. 

Or if it proceeds by libel for not taking the communion in his 
pariſh-church. Hard. 406. 

Though he pleads that he received it alibi; for the ſpiritual 
court is judge of it. R. Hard. 406. R. cont. Skin. 101. 

So if the libel be, that he did not reſort to his pariſh-church, 
Semb. 2 Rol. 438.455. Vide ſupra. 

90 if the ſpiritual court proceeds againſt any one becauſe he 
preached without licence, a prohibition does not go. Vide ſupra. 
Vide F. 8. contra. 

Though it be by the incumbent of a donative. Semb. 1 Med. go. 
Vide Donative.—V ide ſupra. | 

[To a ſuit for baptizing, and performing other miniſterial of- 
fices in the pariſh of A. without licence from the biſhop. Camp- 
Bell v. Aldrich, T. 30 & 31 G. 2. 2 Will: 79.] 

[To a ſuit for brawling or ſiniting in a church or church-yard, 


though there has been no previous conviction at law; for that 


relates only to ſtriking with a weapon, or drawing it to ſtrike, 
Wilſon v. Greaves, H. 30 G. 2. 1 B. M. 240.) 

So if the ſpiritual court proceeds for defamation of the common 
prayer. 2 Mod. Ca. 338. 

So for defamation of the church eſtabliſhed in England. 2 Mad. 
Ca. 338. 

es inſtruction of youth is within their conuſance; and 
therefore a prohibition does not lie upon a libel for teaching ſchoo! 
without licence. 1 Mad. 3. Unleſs they demand the penalty by 
the ſtatute. R. 2 Lev. 222. 

80 by the ff. 13 Ed. 1. de circ. agat. the court chriſtian ſhall 
hold plea for not repairing or adorning the church, or not incloſ- 
ing the church yard. 5 Co. g. a. De Jure Eccl. 

And therefore, if a ſuit be there for not repairing the nave of 
the church, a prohibition does not lie. F. N. B. 50. N. 2 1nfl. 489. 
R. 5 Co. 67. Jeffreys. R. 1 Mod. 194. 236. 

And if a ſuit be for not repairing of the church generally, a 
prohibition does not go; for it ſhall be intended only pro nave e- 
clit. I Mod. 230. 

So if a ſuit be for not providing ornaments agreed by the veſtry; 
as more bells, Sc. R. P2p5. 197. 

6 [x0 


PROHIBITION. 


No prohibition lies to ſuit of the ordinary to deſace orna- 
ments (as arms) ſet up in a church without his conſent. Palmer v. 
Biſhop of Exon. M. 10 G. Str. 570.] 

[If in a diſpute before the ordinary about erecting a monument, 
one appeals to the arches, ſuch appeal lies, and no prohibition 
ſhall go. Cart v. Marſh, M. 11 G. 2. Andr. 69.] 

Or for not repairing a public chapel, which belongs to a church. 
2 Inſl. 489. 

So if a ſuit be againſt a parſon or impropriator, for not repair- 
ing the chancel. 1 Mod. 260. 2 Mod. 259. 

Though the ecclefiaſtical court proceeds to ſequeſter the profits 
of the impropriation for ſuch intent. Per 2 F. North dub. 
i Mod. 259. N. cont. 2 Med. 259. 

Though it be ſuggeſted that he was overcharged; for he may 
have remedy upon an appeal. X. 2 Rol. 289. J. 40. 

Or that all the pariſhioners are not rated. Cont. 2 Rol. 291. 
J. 12. R. acc. 2 Kal. 290. Il. 15. R. 1 Vent. 308. 

Or that he has been exempted for ſixty years; for he ought to 
ſhew his exemption. N. 2 Rel. 290. J. 10. 

Or that he repairs a chapel of eaſe in the ſame pariſh. 2 
Rell. 311. 1.20. 1 Kol. 126. 

Though a ſmall matter be inſerted in the ſame rate, other than 
for the repair of the church; as for the priſoners of B. X. 
Lut. 1023. 

So if a rate be by veſtry of a pariſh for the repair of a church, 
the ſpiritual court may inforce the payment. 1 Med. 194. 
R. 2 Mad. 8. 

So if a rate by commiſſion af the eecleſiaſtical court, or by ſome 
pariſhioners, be confirmed by the veltry. 1 Mod. 194. 

So if a rate for enlarging or rebuilding the church. 1 Mad. 236. 
R. 2 Had. 222. 

[So on a rate made for erecting galleries, ſaid in the libel to be 
rated according to an ancient and ſtanding rate, and to be perpetua 
futur. temporibus. Forty v. Owbear, Fort. 346. 

50 if a ſuit be for a rate aſſeſſed upon the hall of a company 
in Londen in the ſame pariſh. R. 2 Fon. 187. 

[In a ſuit for removing the reading-deſk, where the judge was 
the perſon that read prayers, and the ſentence by default, prohi- 
bition denied; for no difference between ſentence by default or 
on hearing; and no prohibition after ſentence, for there may be 
an appeal; and fo, if a man judge in his own cauſe, Owen v. 
Hughes, M. 7 G. Fert. 199.] 

[if in a cauſe to obtain a faculty to ereCt an organ, there is a 
citation to the pariſhioners to ſhew cauſe, the court will not grant 
prohibition, on a ſuggeſtion that the eccleſiaſtical court are about 
to try a cuſtom ; for the citation was nugatory, the pariſhioners 
conſent being unneceſſary, and the prohibition would be immate- 
rial. Butterwsrth v. Barker, P. 5 G. 3. 3 B. A. 168g.] 

But a prohibition lies, if a man is charged to the repairs, who, 
by cuſtom or law, ought to be exempted 2 Rol. 289. H. 290. I. 
Who thall be exempt or not, vide £/glife, (G. 2.) * 
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124 PROHIBITION. 


So if the charge is expreſly to the repair of the chancel as well 
as navis eccleſie. I Med, 236. 

If a libel be for non-payment of a rate made for repairs by a 
commiſſion out of the eccleſiaſtical court, without conſent of the 
veſtry. R. 2 Mod. 8. 

So a prohibition does not lie for a ſuit for the not finding decent 
ornaments in the church. 2 1/2. 489. Lut. 1023. 

Who ſhall find ornaments, vide E/zliſe, (G. 2.) 

Nor to a ſuit for a faculty to have a ſeat in nave ecclefic, 
God. 200. Vide paſt, (G. 3.)—Eſpliſe, (G. 3.) | 

Nor to a ſuit for a way to a church, it the preſcription, or right 
to it is not denied. Semb. 2 Nol. 41. 

But a prohibition lies upon a ſuit for ornaments, when he waz 
not a pariſhioner. R. 2 Rel. 262. 270. 

Or if charged by a rate upon his land; for it is a perſonal duty. 
2 Rol. 262. 270. 

['The ordinary cannot punith a ſingle treſpaſs in the body of the 
church, if it does not hinder divine ſervice as for making a hole 
in the church-wall, or cutting the boughs of a yew-tree in church- 
yard. Benſted v. Collins, P. 1727. Bunb. 229.) 

60. 3.) So a prohibition does not lie if a ſuit be there for not incloſ- 
For not in- ing the church- yard. 2 ist. 489. 
— brad Nor for a nuſance, or other matter done in the church-yard. 
See.. R. Cartb. 152. 

But a prohibition lies, if a ſuit be in the ſpiritual court to inforce 
any one, bound by preſeription, to maintain the fence of his land 
next to the church- yard; for this is a charge upon a temporal in- 
heritance. 2 Rol. 287. J. 35. 

[Prohibition lies to a ſuit to ſhew cauſe why licence ſhould not 
be granted to build a. charity-ſchool in the church-yard. Saint 
George Hanover Square v. Stewart, H. 13 G. 2. Str. 1126.] 

Or for an erection upon his ſoil, not part of the church-yard, 
though he {tops the lights of the church. R. Carth. 152. 

So it lies, if a ſuit be there ex officio for a way to the church. 
K. 2 1 287. 1.5. 

Or for finding entertainment for the pariſhioners, in his houſe, 
in their perambulation. R. 2 Rol. 287. J. 15. 

90 a prohibition does not lie upon a ſuit for dilapidations. 
5 Co. 9. a. De Jure Ecil, © 

Nor to have a faculty for a ſcat in nave eccleſie. Godb. 200. 
Vide ante, (G. 2.) 

Or for enjoyment of a ſeat which he claims by preſcription, if 
the other, who prays the prohibition, does not inſiſt alſo upon à 
preſcriptive right in himſelf. R. Sal. 551. 

But if a libel be in the ſpiritual court for a ſeat, where the other 
by preſcription has enjoyed and repaired it, a prohibition lies. 
Vide Efeliſes (C. 3.) 

So if the ordinary direct a ſeat to A. and lis heirs, without re- 
ſtriction to the time that they continue pariſhioners, it will be bad, 
and a prohibition goes. R. 2 Rol. 24. : 
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ro a prohibition does not lie, if a ſuit be in the ſpiritual court, (0. 4.) 
for admiſſion to a ſpiritual office z as for ſwearing churchwardens * 
choſen, according to the can. 3 Fac. 89. which directs, that one ti u 


{hall be named by the miniſter, the other by the pariſhioners. 


To ſwear churchwardens to do their office generally. X. (F. 4. 


1 Vent. 127. 2 Mod. 278. 

ro a libel for not taking on him the office of chapel- warden, 
prohibition does not lie, though the church be a donation. C/ 
v. Richardſon, M. 13 G. Str. 715.) 

So if a ſuit be for having been admitted to deacon's orders be- 
before the age of twenty-three, or to prieſt's before twenty- 
four years; though this be prohibited by the .. 13 El. 12. K. 
3 Mad. 67. 
do a prohibition does not lie, if there be à libel to compel 
churchwardens to do their duty; as to render an account ac- 
cording to the can. 3 Fac. 89. where they refuſe to account. 
Adm. 2 Rol. 71. 2 Ton. 132. 

But if the ſpiritual court will ſwear both churchwardens choſen 
by the parſon upon ſome antient canon, and refuſe him choſen by 
the pariſhioners, a prohibition goes. R. 2 Rel. 287. J. 25. 

So where by cuſtom the pariſh chuſes both, and the ſpiritual 
court will admit one choſen by the parſon, R. 2 Rel. 287. J. 30. 

So if a ſuit be there, to compel the churchwardens to account 
there, where by cuſtom they ought to account before twenty-four 
heads of the pariſh. R. Lut. 1029. 

Or to compel an oath to do a thing out of their office. Semb. 
1 Vent. 114. 127. Vide Eſpliſe, (F. 1.) — Serement, (B.) 

Or to compel one to be ſworn, who has a privilege to be ex- 
empted. Pal. 392. 

Or to compel an account in the ſpiritual court, after an account 
before the miniſter and pariſhioners, according to the can. 
3 Fac. 89. without cauſe. R. 2 Rel. 71. Adm. 2 Jon. 132. 
R. M. 4 Geo. 2. in Exchequer, inter Snauden and Herring, Vide 
Eſeliſe, (F. 2.) 

So if by cuſtom the pariſhioners chuſe a pariſh-clerk, and a libel 
be to eſtabliſh another, choſen by the parſon according to the 
canon, a prohibition goes. R. Gods. 163. 

Though the libel be againſt him for a collateral matter, which 
ſuppoſes him no clerk. id. 

[If there is a ſuit for removing a pariſh-clerk, and puniſhing 
him for immoralities puniſhable by the temporal laws, there may 
be a prohibition as to all but the deprivation, but not as to that. 


Townſend v. Thorpe, T. 13 G. Ld. Raym. 1507. Str. 776.] 


Conuſance of the ſubſtraction of tithes, by a pariſhioner from _ (C. 5.) 


the parſon, belonged originally to the ſpiritual court. Semb. cont. 
2 Infl. 48g. Acc. 2 Inſt. 363. 490. Vide Diſmes, (M. 2.) 
Not the conuſance of the right to tithes. 2 nt. 489. 661. 
But now, by the ff. circ. agat. 13 Ed. 1. art. Cl. ꝙ Ed. 2. 1, 2. 


the court chriſtian thall hold plea of the right, as well as of the of the 
ſubſtraction of tithes, if a fourth part of the value of the church he. 


be not demanded, 8 
y 
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By the /. 27 H. 8. 20. and 32 JI. 8. 7. any perſon, eccleſiaſtical 
or lay, may convene for ſubſtraction of tithes before the ecclch. 
aitical judge. 

And by a proviſo in the ff. 32 H. 8. and 2 & 3 Ed. 6. 13. 3 
ſuit for ſuch ſubſtraction ſhall be before the eccleſiaſtical judge, 
and not before any other judge. 

80 by the /. 2 & 3 Ad. 6. 13. if predial tithes be carried away 
without being ſet out, &c. the party may ſue for the double ya. 
lue before the eccleſiaſtical judge, according to the eccleſiaſtical 
laws. 

And therefore, in all caſes where a ſuit lies by ſpoliation in the 
ſpiritual court for the right to tithes, no prohibition ſhall go; viz. 
where the right to the patronage or preſentation cannot come in 
debate. F. N. B. 37. E. 5 1. C. Vide Difſmes, (M. 1.) | 

But where the right of patronage may come in debate, a pro- 
hibition goes; for there ſpoliation does not lie; as if the de- 
fendant does not claim by inſtitution. Fide Diſines, (M. 1.) 

Or claims by the preſentation of another patron. Vide Diſmes, 
(M. 1.)—-4nte, (F. 3.) 

Or above the fourth part of the value of the church. Vid: 
Diſmes, (M. 1.) 
| (0. 6) So if a ſuit be in the ſpiritual court for tithes, where the queſtion 
Or it it be is, whether they belong to the parſon or the vicar, no prohibition 
1 goes; for both are ſpiritual perſons. R. 2 Rol. 310. J. 25. 
ſons, : 2 Rol. 55. 2 Bul. 157. 1 Leo. 94. 128. 

| (As in a libel againſt a pariſhioner for tithe of turnips z who 
. pleads a cuſtom to pay to impropriator.] 
Or whether they belong to the parſon or the chantor, 
R. 2 Kot. 310. 5. 26. | 
& 'Though one of them claims by letters patent. R. 2 Rel. 310. 
| | J. 45. 
| So if a ſuit be between the vicar and the leſſee of the impr 
priator. Dub. Þ, g. 79. : 

So if a ſuit be by a parſon againſt an impropriator being 2 
layman, where the queſtion is only, whether they are great or 
ſmall tithcs. 

Though the impropriator infiſts that by cuſtom the land ought 
| to be ſown with corn. R. 2 Rol. 310. l. 50. 311. J. 35. 312. J. 30. 
; Or if a ſuit be for a portion of tithes in the pariſh of B. and the 


jl | parſon of B. claims pro intereſſe ſuo. R. 2 Rol. 312. J. 20. 
10 Though the bounds of the pariſh be in diſpute, R. 2 Rol. 312. 
J. 30. 


So if a ſuit be againſt A., being a pariſhioner, for a portion of 
tithes, or upon a modus, who inſiſts that it belongs to the vicar, 
or vice ver/d., R. 2 Rol. 311. I. 10. Mo. 907. Godb. 50. 
Or to him, by a leaſe from the vicar. R. 2 Rol. 310. J. 30. 
Or to the vicar, by endowment of the parſon. R. cont. 7 Car. 
but R. acc. 11 Fac. 2 Rl. 310. I. 35. Semb, cont. Mo. 780. 


—— a 7s IS ——— — Wes — 
— 


— 
h - > <a 


* 

(5 

12 
F 

[| B 

BY 

2 
— 

3 
5 

* 
* 

LY 
A 

4 — 

"8 . 

77 

a, * 
** 

0 

”, 

- * 
* 
«d 
1 
iy 

. 

-£4 
a4 = 
6 
2 
a 
* 
I 

. 
g 
YL 
3 
A 
H 
a 


b | 
I [If the archdeacon ſues for procurations, though againſt 4 
* curate, where there is a rectory impropriate, and no vicarage en- 


dowed. Sanderſon v. Clagget, P. 7 GC. Str. 421.) * 
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go if a ſuit be in the ſpiritual court for tithes ſubſtracted or de- (0.7. 


tained, no prohibition goes. Vide Diſmes, (M. 2.) = if the 
Though the pariſhioner alleges a cuſtom to take back 30 Ae 
ſheafs of tithes ſevered, without more. Semb. Gedb. 234. of tithes, 


Though the pariſhioner ſevers his tithes, and afterwards carries &. 
them away. Mo. 912. Cro. El. 607. 

Though the pariſhioner has made a compoſition for them by 

rol, if there be not a leaſe for life, or for years. R. Carth. 70. 

So if the ſuit be for a modus. Lat. 125. 3 Bul. 241 

Or for tithes due only by cuſtom. Pal. 380. 

But if a ſuit be in the ſpiritual court for tithes of things, for (0. 8.) 
which no tithes are due per /egem terre, a prohibition goes. X. Except 
1 Rol. 379. 1 Rol. Abr. 635. C. 641, 642. 644, &c. Seld. de Ather 10 


Dec. ch. 14. . 3. Vide Diſmes, (M. g.) due. 
Or for tithes of barren land, exempted for ſeven years by the A where a 
J. 2 & 3 Ed. 6. 13. law is noe 


Or for tithes in ſpecie, where a perſonal tithe only is due. ticteable, 
2 Cro. 5 23, 5 24. 

So if the ſuit be for tithes of a prebend from a biſhop, who 
preſcribes (as he may, being a ſpiritual perſon) in non decimands. 

R. 1 Rol. 264. 

Or for tithes from a parſon, for his glebe, to the vicar. R. 
Cre. El. 578. Vide ante, (G. 6.) 

So if a ſuit be for tithes due by cuſtom, where the cuſtom is de- 
nied, a prohibition goes till verdict for the cuſtom. R. Het. 13. 

So a prohibition ſhall go where a ſuit is in the ſpiritual court A 9.) 
for tithes of lands diſcharged by the f. 31 H. 8. 13. Vide — 
Diſines, (M. 9.) ſtatute. 

Though the plea be double, or informal; for if no tithes are 
payable, a prohibition goes. Semb. F, g. 191. 

So where the ſuit is for tithes in kind, when a pariſhioner pre- (G. 10.) 
ſcribes in modo decimandi.— What modus is good, vide Diſmes, a s +1 _ 
(E. 10, &c.) © 1 

Or when the ſuit is upon a modus decimandi, and the modus is 
denied. Lat. 210. 

Or a different madus alleged. R. 1 Rol. 419. 1 Vent. 32. 

[A prohibition cannot be granted on a ſaggeſtion of a modus, 
ull the modus is pleaded below. Stone v. Har weed, H. 10 G. 2. 

B. R. H. 357.] 

[If a man libels for tithes in kind, and defendant inſiſts on a 
modus, but permits the ſpiritual court to proceed to ſentence, he 
is too late to apply for a prohibition. Offey v. Whitehall, M. 1717. 
in Sc. Bunb. 17.) — 

So though the pariſkioner preſcribes that the parſon ſhall have 
every tenth ridge of land incipiendo ab eccliſia, and afterwards by 
coyin omits to tow thoſe ridges; for that does not intitle the par- 
fon to tithes in kind; but he hall have an action upon the caſe for 
the fraud. R. Ao. 913. 

Though the ſuit be by the vicar, and a madus is alleged to be 
paid to the parſon. R. 1 Sid. 332. i 
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So where A. claims a portion of tithes in B.'s pariſh by pre- 
ſcription, and B. ſues in the ſpiritual court for them ; for the 
preſoription is a temporal matter. Per 2 J. Godb. 45. Vide 
ante, (G. 6.) | 

So if the defendant in the ſpiritual caurt claims the tithes by a 
leaſe; for the validity of the leaſe is determinable by the common 
law. R. 1 Rol. 61. Vide ante, (F. 14.) 

So if the defendant lives within an hamlet, where there is a 
chapel of eaſe, and out of his tithes maintains a clerk there, and 
pays a certain ſum by preſcription to the parſon for the reſidue, 
R. 4 Leo. 24, 25. 

So if the ſuit be for tithes againſt B. who pleads that he ſet out 
his tithes, and the plea is diſallowed, becauſe he did not give no- 
tice of the ſeverance to the parſon. Carth. 143. 

If the ſuit be againſt the vendee of hay, corn, Oc. after ſe. 
verance ; for they are due from the occupier of the lands, who 
ſold it. R. 2 Rol. 758. 2 

If in a ſuit for tithes for wool, the defendant alleges a cuſtom | 5 
to pay at Lammas, and the ſpiritual court diſallows it. R. C. : 
El. 702. 1 

80 if the ſuit be for tithes, where a compoſition is made for 
them between the parſon and pariſhioners for life or years. 

Though the compoſition be by pare/, if it is not determined. 
Semb. cont. Carth. 70, 

Though the compoſition be with A. his executors and aſſigns, 
during the life of the parſon, and A. afterwards leaſes to B. at 
will, and the parſon ſues B.; for he has a remedy by law upon 
the contract againſt A. though not againſt B. R. Pal. 377. 
Otherwiſe, if the agreement amounts only to a covenant, not 
to a leaſe or compoſition. 2 Rol. 121. 

[If a modus is pleaded to a libel for tithes by the vicar, and the 
defendant applies for a prohibition, on a ſuggeſtion that the tithes 
are due to the impropriator; yet if it appears that they are exa- 
mining witneſſes below to the adus, prohibition ſhall go. Hod 
v. Hebden, H. 9 G.2. B. R. H. 203.] 

[If eccleſiaſtical court refuſes a plea of parol agreement with 
the agent of impropriator for purchaſe of the tithes, the corn 
being then ſevered, prohibition goes. Chave v. Calmel, P. 6 G. 3. 
3 B. M. 1873.] 

So by the ff. circ. agat. 13 Ed. 1. & art, cleri. ꝙ Ed. 2. l. 
the court chriſtian ſhall hold plea for oblations, obventions, mor- 
tuaries, penſions. 5 Co. 9. a, De Jure Eccl. 

Oblations comprehend the cuſtomary payments of every com- 
municant, or for marriages, chriſtenings, churchings, or burials. 

By cuſtom, in many places, 2d. is due as an oblation for every 
communicant at Zafter, and in Lenden 4d. for each houſe. 

By the #. 2 & 3 Ed. 6. 13. every perſon, who ought to pay 
his offerings, ſhall yearly pay them to the parſon, c. where he 
dwells, at the four offering days accuſtomed for four years palt, 


or otherwue at £after, 
And 
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And if a ſuit be for thoſe oblations in the ſpiritual court, a pro- 


N hibition does not he. 
f But a prohibition goes, if, by cuſtom, nothing is due for ob- 
Jations. 

, So if a ſuit be in the ſpiritual court for a mortuary due by law, 
x z prohibition does not lie. Dub. Carth. 97. 

But by the /. 21 H. 8. 6. none, on pain of 404. and the value 
7 el the ſum taken, ſhall take any mortuary, or any thing for it, 
; but in places where mortuaries have heretofore been uſed to 
; be paid. 

And then no mortuary ſhall be demanded, where the moveable 
: goods of the deceaſed are under ten marks. 
1 And no more than 3s. 4d. where his moveable goods are ten 
marks value, clearly above his debts, and under 3o/. 
" And no more than 65. 8d. where, at his death, his moveable 
* goods are 30/4. value, or more, above his debts, and under 4o/. 

| And no more than xos. of what value ſoever his goods be. 

v | And that no perſon pay more than one mortuary, and that at 
N the place of his moſt dwelling or habitation. 
And that no mortuary be paid for a f&me covert, child, or any 
10 not a houſekeeper, nor any way-faring man, not having reſidence 
1 where he dics, whoſe mortuary ſhall be paid at the place where 
he moſtly dwelt, | 

Provided, that the biſhops of Bangor, Landaff, St. David, St. 
* Aſaph, and the archdeacon of Chefter, may take ſuch mortuaries 
oc theprieſts in their dioceſes or juriſdictions, as have been ac- 
7 cuſtomed. 

Provided, that where leſs than the rates beſoreſaid hath uſed 
" to be paid, no more ſhall be paid than uſual. 
' And therefore, upon a ſuggeition, that no mortuary is due by 
1 cuitom, and that a plea of it was denied in che ſpiritual court, a 
pj prohibition goes; for the cuſtom ſhall be ſuch as is allowed by 
Y = the common law. R. Lut. 1009. Semb. 3 Med. 268. R. Cro. 
y K. 151. Dub. Cro. Car. 238. 
+ But if a ſuit be for a penſion in the ſpiritual court, a prohibition 
ra does not go. F. N. B. 51. B. 2 Lift. 49 1. 2 Sh. 97. 1 Vent. 1 20. 


= 4. 2 Cm. 217. 

33 And ſhall be diſallowed in all caſes, where a penſion is claimed 
by the ordinance of the ordinary, as a judge; for the ſuit for it 

ought to be there. Cro. El. 675. 

So if the penſion commenced by grant of the patron and ordi- 
nary, though annuity lies for it; for it may be ſued for in the 
ſpiritual or temporal court. Cyo. El. 675. 

Or if it be claimed by preſcription. F. N. B. 51. B. Cont. 
2 Lift. 491. Acc. 1 Sid. 146. 1 Vent. 3. 120. 265. 1 Sal. 58. 

Though the preſcriptiou be alleged, as is uſual in the eccle- 
Gaſtical court, only for 40, 50, or 69 years. R. 2 Cro. 666. 

So a prohibition does not go, though the ſuit be in the ſpiritual 
court before a demand; yet the „. 34 H. 8. 19. fays, if wilfully 
denied, R. 2 Rol. 300. J. 45. 


Vor. VI. K A fer- 
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A fortiori, if the ſuit be there for a penſion betwcen ſpiritual 
perſons. R. G0. 196. 

80 a prohibition does not go, though the penſion commenced 
upon an appropriation by the pope's bull; though by the /, 
28 H. 8. 16. bulls of the pope are now void; for this was only 


- inducement to the title, which ſubſiſts by the grant of the penſion, 


(G. 1.) 


For violence 


to a clerk, 


(G. 13.) 
Fer b.each 
of faith, 


R. 2 Lev. 251. ; 

So a prohibition does not go to a ſuit there for proxies, c. by 
preſcription or grant; for by the /. 34 H. 8. 19. the eccleſiaſtical 
Juriſdiction is ſaved. Hard. 181. 

But a prohibition goes, if the preſcription be denied. 1 Vent. 265. 

If he ever had ſued for it by a writ of annuity. F. N. B. 5 1. B. 
Godb. 196. 

If it be granted by deed. Semb. 2 Inf. 491. 

If it be claimed by one who cannot preſcribe ; as a curate of a 
chapel of eaſe ; for he is removeable ad libitum. Sal. 506. 

So by the /g. Circ. agat. 13 Ed. 1. the court chriſtian thall hold 
plea of violence to a clerk; and therefore, if a ſuit be there to 
puniſh, by eceleſiaſtical cenſures pro ſalute anime, a violence done 
to any one ira facros ordines, no prohibition lies. F. N. B. 5 1. K. 
5 2. F. 2 Inſt. 492. Sal. 548. 

But if a clerk ſues in the ſpiritual court for an aſſault, after an 
action by him, tried at the common law, and a verdict againſt 
him upon /on aſſault demeſne pleaded, if the defendant pleads ſen 
aſſault in the ſpiritual court, and the plea is refuſed, a prohibition 
goes. Semb. Shin. 20. 

So if the ſpiritual court refuſes a plea of molliter manus in de- 
fence of his ſervant, who was aſſaulted by a clerk, who ſued there 
for the violence. R. Ao. 915. | 

So by the fe. Circ. agat. 13 Ed. 1. the court chriſtian ſhall hold 
plea de laſiene fidei. 

And therefore a prohibition does not lic, if a libel be to oblige 
one to penance, who docs not perform his oath or promile, 
2 Rol. 283. J. 35. 40. 

So ſor perjury in the ſpiritual court, in a cauſe within their co- 
nuſance. Sal. 134. Bro. Juriſdiftion, 20. Vide ante, (F. 6.) 

But if the ſpiritual court proceeds againſt any for a falſe oath 


in a temporal court, or in a temporal cauſe, a prohibition lies; 
for juriſditionem non mutat fidet interpoſitiv. 2 Inſt. 493. 2 Kal. 283. 


4. 27. 
As againſt a juror, who gives a falſe verdict. 2 Ni. 304. J. 20. 
Or an indiQor, who gives a falſe oath on an indictment of ſe- 
lony. N. 2 Rel. 304. I. 15. 
50 if a libel be againſt one who ſwears to pay a debt, make a 
feofiment, c. and does it not. J. N. B. 43. D. 2 Rel. 283. J. zo. 
If he fwears that he will not ſue an action, and afterwards ſucs 
i. N. N.. 42-4 
Bo if he takes a will ont of the ſpiritual court, and gives a bond 
to re- deliver it, he ſhall not be ſued for a breach of his faith, if 
he does not re-deliver it; for there is a remedy upon the bond. 
2 Hod. Ca. 327, 8. 
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80 if a man be cited as a witneſs in the ſpiritual court, a pro- 
hibition does not lie. 

Or to make anſwer upon oath to a libel for a matter within their 
conuſance; as to diſcover whether he has paid a rate for re- 
pairing the church. R. 1 Vent. 339. R. 2 Lev. 247. 

Or to take the oath f a churchwarden. N. 2 Med. 118. 

But if any be required to take an oath, which tends to the ac- 
cuſation of himſelf, a prohibition lies. 2 Mod. 118. 278. Vide 
Serement, (B.) 

Or to diſcover a thing, which may ſubject him to cenſure or 
puniſhment. 

Though the matter be notorious ; as that he was with his head 
covered in church at divine ſervice. Cont. per Wind. ſed 2, per 
Reporter. 1 Sid. 232, 


So by the /. Circ. agat. 13 Ed. 1. the court chriſtian ſhall hold 1 
r 


4.) 
or defama» 


plea for defamation, when damages are not demanded. 


. . * don. 
Where the defamation charges a crime merely ſpiritual; as if 


the libel be, that the defendant called him Heretic, ſcbiſinatic. 
2 Ir:f. 492. XR. 4 Co. 20. 7 Co. 44. 

That the defendant charged him with adultery. F. N. B. 5 1. J. 

Or uſed words which accuſe directly with incontinence. R. 
Lut. 1038. 1042. 

As if he ſaid, you are @ whore; for no prohibition lies for it 
ſince 8 Car. R. Cro. Car. 110. 2 Rol. 297. J. 45. X. 1 Sid. 
404. 433. 1 Mod. 21. 1 Vent. 7. 61. 220. R. 2 Lev. 63. 
Cont. before 8 Car. Fon. 44. Vide 2 Term Rep. 473.“ 

[+ Thou art a jilt and a ſtrumpet;“ prohibition denied per Cur. 
Fergufſin v. Cuthbert, H. 1728. Bunb. 260. Str. 823. ] 

* Mall inter is a whore, and a common whore, and plier in 
a bawdy-houſe,” refuſed after ſentence. Head v. Winter, H. 1731. 
Bunb. 312.] 

You are a Welch jade, with an averment that that imports a 
whore. K. 2 Ral. 297. I. 45. 

He is a whore-maſter. R. Sal. 692. Skin. 390. 

He is a cuckold, if the libel be by the huſband and wife. 
Lut. 1038. 2 Rol. 296. J. 40. Cont. 1 Sid. 248. Cont. per Holt, 
Sal. 692. R. 2 Lev. 66. 

He is a pander of A. Per 2 J. Whitl. cont. 2 Rol. 295. l. 55. 

She will be a meddling with a . 2 Kol. 295. 1.45. 

He is a ſon of a whore, without more; for that imports that he 
is a baſtard, and his mother a whore. R. 3 Lev. 119. 

A cuckoldy knave. R. Cre. Car. 339. 

You was A.'s whore before he married jeu. R. 3 Lev. 137. 

He keeps a whore in his houſe. R. 3 Lev. 350. 

She has had a baſtard. Dub. Sho. 337. 

He is a wittel! ; for that imports a he knows of the adultery 
of his wife. Sal. 692. 

Though the words import a ſpiritual crime, which in ſome re- 
ſpect is puniſhable by the common law, if the ſpiritual juriſdiction 


is not taken away; as if he ſays, A. Reeps a bawdy-houſe ; for 
K 2 though 
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though it be indictable, the ſpiritual court has a concurrent juriſ- 
cliction. 2 Rol. 296. J. 5. Cont. Ney, 117. Vide infra. 

A. is a commcen bawd. R. 2 Kal. 295. J. 5. Jen. 246, 
a 21. | | 

Thou art a whore, and thy children baftards ; for the ſtatute ſaves 
the ſpiritual juriſdiction, 2 K 296, J. 25. 

A brandy-neſed whore, and drinks brandy. R. Sal. 693. 

If he ſays of a widow, fhe was never married, and what is her 
ſen ? R. Carth. 498. 

So if the defamation imports any charge whereby he may have 
prejudice in the ſpiritual court; as if he ſays of a parſon, he will 
preach nothing but ſies and malice in the pulpit. R. 3 Lev. 17. 

He lies 1with all the women in the pariſh. R. 3 Lev. 18. 

So if he ſays of a parſon, ſpeaking of his function, he is a knavy, 
R. 2 Rol. 297. l. 40. Per Halt, 8 W. 3. (Com. Rep. 25. 
Semb. Lut. 1054. 1 Sid. 393. | 


If he ſays of any man, you are a fon of a witch; for it is 


an impediment to the taking of orders. R. 2 Rol. 295. J. 5. 
1 Rol. 407. | 

He will not hear a miniſter ordained by a biſhop. R. 2 Rol. 295, 
J. 42. 

So there ſhall be a libel for defamation, though provoked by 
ſcurrilous words. R. 3 Lev. 137. Semb. Lut. 1054. 

But if a libel be for words which are. actionable, a prohibition 
goes; as if they charge with felony. F. N. B. 8 
2 Rol. 295. J. 10. Fon. 246. 22 Ed. 4. 20. Mo. 906. R. 

1. 320. 

Or with perjury. 2 Inf. 493. 

So if he ſays, he wa forſworn before a judge; for they are ac- 
tionable, if well alleged. R. 2 Rol. 297. J. 5. 

So if he ſays of an heir, he is a baſtard. 2 Rol. 292. J. 14. 

[Of a woman in London, fhe is a whore. Lut. 1040. 1042, 
Thyer v. Eaftwick, H. 7 G. 3. 4 B. M. 2032.) 

[4 You are a cuckoldy old rogue, and was cuckolded by a 
porter,” ſpoke in London, prohibition granted. Vicar v. Worth, 
H. 8 G. Str. 471.] 

« You are cuckoldy dog, and bid the bitch your wife come 
out,” ſpoke in London, prohibition granted. Hodghins v. Corbet, 
H. 9 G. Str. 545.) 

[For the word ure, though it appear on the face of the libel 
to be ſpoke in London, where action lies for it, prohibition de- 
nied after ſentence. Argyle v. Hunt, T. 5 G. Str. 187. 
Fort. 347. | 

Et per Cur.— Matter dehors the libel ſhall not be alleged after 
ſentence as ground for prohibition, it muſt ariſe out of the libel 
itſelf, in defect of juriſdiftion z and in that caſe it is never too 
late for ſentence ; and all are a nullity. 16:d.} 

For the word flrumpet in London, prohibition denied, becauſe 
after ſentence; on above caſe, Cook v. Wingfield, Fort. 347. 


Str. 555.] [lf 
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[If motion and rule to ſhew cauſe be before ſentence given 
below, for calling a woman whore, in London, but rule not ſerved 
till after ſentence, prohibition ſhall not go. Selby v. York, T. 10 
& 11 G. 2. B. R. H. 392. Note, This is ſaid to have been ruled 
on another point alſo; viz, that in the recital of the libel in the 
ſuggeſtion, the words are ſaid to be ſpoken in the pariſh of Saint 
B. in Landon, or in parts near adjacent ; if it had appeared by the 
proceedings, or by affidavit (which was now too late), to be in 
London. Prohibition ought to ſtand, for the ſpiritual judge had 
no juriſdiction. Andr. 7. N. B. This is contrary to Argyle v. 
Hunt, and Cock v. Wingfield, ſupra. ] 

Of any woman, he is a bazwd, and keeps a bawdy-houſe ; for it is 
indictable. R. Fon. 44. Vide ſupra. 

[No prohibition for Nou are a bawd.” Lockey v. Dangerfield, 
M. 12G. 2. Str. 1100. Andr. 286. ] 

So if he ſpeaks in London, of a woman there, words tantamount 
to whore. K. 2 Mod. Ca. 114. | 

So if part of the words be actionable, a prohibition goes for the 
whole, though the others charge with a ſpiritual crime; as if he 
1ays, you are a whore and thief. 2 Rol. 297. l. 45. Per Twiſd. 
1 Sid. 404. K. 3 Med. 74. 

So if the words relate to a temporal thing, of which the ſpi- 
ritual court has no conuſance ; as, you are a ſover of ſedition among 
neighbours. R. 2 Rol. 295. l. 35. 

He would have buggered me; for that offence is felony. R. 
2 Rol. 296. J. 50. | 

He kept my wife in his houſe againſt her will, to make her his harl{-t ; 
for he might have falſe impriſonment. Gods. 63. 

So if words are ſpoken in evidence at a trial, or proſecution for 
an offence of which they are ſpoken. R. 1 Rol. 61. 

So if the ſpiritual court reſuſes a good juſtification of the words 
by the common law; as to a libel for ſaying, you had a baſtard, it 
the defendant pleads an order by two juſtices, which adjudged 
him the father of a baſtard, and the ſpiritual court diſallows the 
juſtification. R. 2 Cro. 5 35. 625. 2 Rl. 82. 

So if the words proceed from paſſion merely; as if a parſon 
calls another drunkard, upon which he ſays, yu lie, and the parſon 
libels for it. R. 2 Kol. 295. J. 22. 297. J. 25. Semb. Lut. 1054. 
Gedb. 446. 

[If one parſon ſays to another, “ you are an old rogue, and a 
raical, and a contemptible fellow, deſpiſed and hated by every 
body,” prohibition lies. Muſgrave v. Bovey, H. 6 G. 2. 
Str. 946. 

If a man ſays of a parſon, he is a blackhead, and deſerves his gown 
to be pulled over his ears, R. Sal. 692. 

Or, he is a fool, aſs, gooſe, c. R. 2 Lev. 41. Gods. 447. 

If a man calls another drunlard. R. 2 Rol. 296. J. 30. 
Gedb, 447, Mar. pl. 11. 103. R. Jon. 441. 305+ 

Knave, 2 Infl, 493. 2 Rol. 296. J. 45. Jen. 246. D. 


1 Sid, 49. K. Sal. c48. 1 Kol. 217. 1 Vent. 2. 
K 3 Though 
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Though he be a parſon, if he does not ſpeak in reference to 
his function. R. 2 Rel. 295. I. 30. Cont. ibm. 40. R. 1 Vent. 2. \ 
1 Sid. 393. R. H. 8 V. 3. (Com. Rep. 25.) 4 
Baſe paultry rogue. Codb. 447. 2 
So if a man calls another, ſon of a whore, and thy mother is a 
bitch. R. 2 Rol. 296. I. 20. Vide ſupra. 
If he ſays, you are a quean. R. 2 Rel. 296. J. 15. 1 Rol. 217. 
If he ſays of a parſon, he is a churl, or blackſmith's ſon. 2 1. 493. 
2 Rol. 297. l. 25. | 
Of a proctor, he ig a ſcabby knave, and pickerill bumb-bailjf. R. 
2 Rial. 297. J. 15. 
If he ſays, he z the devil; Belzebub, Sc. Sal. 692. | 
Yet, after ſentence, a prohibition ſhall not be grantcd, becauſe 
they were words of paſſion, where the ſpiritual court has conu- 
ſance. Semb. 3 Lev. 350. Tut. 1054. | 
Nor aſter a plea which ſubmits to the juriſdiction. 1 Yet. 10, 
Lut. 1042. 2 
[Where prohibition is prayed for a matter not 2ppearing on the 
face of the proceedings to be out of the juriſdiction, the ſuggeſtion 
mult be verified by aſſidavit; therefore, though there is a cuſtom, 
and that cuſtom verified by affidavit, that whores, and calling a 
woman a whore, is puniſhable at Priffs! by common law, yet if 
there is not an athdavit that the words were ſpoken in Briſlol, pro- 
hibition ſhall not go. Hinds v. T hompfſen, M. 12 G. 2. Audr. 299. 
Driver v. Driver, H. 12 G. 2. Andr. 304. N. B. In this caſe 
it was ſaid, the ſame thing was held in Argyle v. Hunt, ante. 
[Yet a rule to ſhew cauſe was granted, why prohibition ſhould 
not go, for calling a woman ftrumpet in Briftel, though there was 
no afhdavit of the cuſtom. Power v. Shaw, P. 17 G. 2. 
| Wil. 62.) | 
| {G. 15.) So the ſpiritual court, by conſent of parliamcnt, and the cuſtom 
For matters of the realm, has conuſance of matters matrimonial and teſta- 
nal, mentary, though they do not belong to them originally. 
| 2 bft. 488. 
As of marriage, divorce, baſtardy. 5 Co. 9. a. De Jure Eccl, 
By the ,. 18 Ed. 3. /. 3. ch. 2. if on demand of clergy, it be 
alleged that the priſoner hath married two wives, or a widow, 
the juſtices ſhall not have cognizance, or power to try the bi- 
| gamy, but it ſhall be ſent to the ſpiritual court. 
By the . 25 H. 8. 22. a perſon married within the Levitical 
degrees ſhall be ſeparate by the ſentence of the archbiſhop or 
| brſhop within their juriſdictions, and no other authority. 
j And therefore, if a libel be for a marriage without licence, 
| or banns publithed, a prohibition does not go, R. Jon. 259. 
Vide infra. N 
| Or by an inſufficient licence, or not purſuing it. R. Jen. 259. 
[The ſpiritual court has juriſdiction to proceed againit perſons 
for clandeſtine marriage, under the former canon law, received 
and allowed, (but not under the canons of 1603,) per Hardwicke 
C. J. & tot. Cur, Middleton v. Croft, M. 10 GC. 2. Str. 1050. 
B. R. H. 326. | 
[Nor | 
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Nor has the fat. 7 & 8 IV. 3. c. 35. which inflicts a penalty, 
taken away that antient juriſdiction. id.] 

(Ii, therefore, a man and his wife are ſued for being married 

zfore eight in the morning, without licence or banns, prohibition 
{hall go as to the time, which is only againſt canons of 1603, and 
a conſultation as to the reſt. Bid.) 

So if it be for puniſhment of an inceſtuous marriage after the 
death of the wife; if they do not proceed to difſolve the marriage, 
and baitardize the iſſue. Sal. 548. 

So if it be to diſſolve an inceitucus marriage; whereby the iſſue 
will be baſtardized. X. 2 Jou. 213. 

The ſpiritual court may hold ſuit for marrying wife's ſiſter's 
daughter. Donny v. A/bwell, P. 3G. Str. 53. 

Jo repeal an adminiſtration to a ſecond wife, becauſe the firſt 
wife is living; whereby the iſſue by the ſecond will be a baſtard. 
Sti. 10. 

So if a libel be in the ſpiritual court for a marriage- portion, a 
prohibition does not go; as for ſuch a ſum promiſed to be given 
with his daughter in marriage. V. N. B. 44.4. 

So if a libel be in the ſpiritual court, that he married without 
licence; though the marriage was by an incumbent of a dona- 
tive within his precinct. R. per 3 J. 1 Mad. 22. 

But a prohibition lies, if the ſpiritual court queſtions the mar- 
riage after the death of the parties. 2 J. 614. R. Sal. 548. 

Or queſtions the power of the archbithop to grant a licence by 
the /. 25 H. 8. 21. without publication of banns. R. Fon. 259. 

So if a libel be pro jafitatione maritagit, after the hutband 
is convict of felony in taking her for his ſecond wife. R. 
3 Mad. 164. 

So if a libel be to baſtardize iſſue directly; for legitimacy ſhall 
be determined by the common law. $71. 10. 

So if a libel be, by practice to diſſolve a marriage for inceſt, 
and baſtardize the iſſue, upon confeſſion of the party only. 
Semb, 2 Jon. 213. 2 Mad. 314. 
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So for a matter teſtamentary, the ſpiritual court (though it had (. 16.) 


no juriſdiction originally) yet ſhall have it at this day; and there- 


fore the probate of a will for perſonal taings ſhall be properly in ary, 


the ſpiritual court, and no prohibition goes. 
miniſtration, (B. 6.) 

So if a will be for things perſonal, and alſo for land, being 
intire, it ſhall be proved in the ſpiritual court, and no prohibition 
goes as to the land; for the probate there, as to that, does not 
prejudice, but ſhall be null. X. cont. 2 Rel. 315. J. 10. for it 
ſhall go as to the land. So it was, R. 2 Cro. 346. R. Cre. 
Car. 165. 115, 2 Rol. 315. J. 20. R. 6 Co. 23. 5. 1 Kol. 21. 
358. 2 Rol. 431. N. Pal. 120 —But afterwards it was R. that 
it ſhould not go for any part. Per 2 J. Cro. cont. 2 Rol. 315. 
J. 50. Cro. Car. 391. 396. Jon. 355. K. per tot. Cur. 1650. 
2 Rel. 315. J. 40. R. Sal. 552, 3. Per Hale, 1 Mad. go. 
Hard. 3 13. 

So the probate of a will for things perſonal, and land, ſhall not 


be prohibited in the ſpiritual court, though the queſtion there be, 
K 4 whether 
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whether the teſtator was compos ; whether the will was revoked, 
c. which avoid the whole will; for the determination there will 
not be evidence in a trial upon the will for the land at the com- 
mon law. Cro. Car. 396. 2 Rol. 315. J. 5. 15. 30. 40. Sal. 5 52. 
Hard. 131. i 

So the probate of a will of a feme covert, of things in action, 
or which ſhe had as exccutrix (of which ſhe may make a will) 
ſhall not be prohibited in reſpect of her coverture. Per North, 
1 Mod. 211. Per Holt, Sal. 313. 

So if the eccleſiaſtical court allows a will by an infant of ſixteen 
years; for the conuſance belongs to them. X. 2 2 210. 

(G-17-) So a ſuit for a legacy ſhall be properly in the ſpiritual court; 
_ of for it is not a debt, but due only by the will, and no prohibition 
goes. F. N. J. 50, O. 51. H. 53.C. 1 eu. 233. 

Though the legacy be a chattel real; as a ward, term, &c, 
F. N. B. 43. F. 

So if a teſtator deviſes, that his executor pay a debt to his cre- 
ditor; it ſhall be a legacy, for which the creditor ſhall ſue in the 
ſpiritual court. F. N. B. 44. B. 

Or 101. in ſatisfaction of a debt of 5 J. for it is a new ſum of 
which no part was due. R. 2 Rol. 284. J. 25. 

So if he deviſe, that the goods of the parith, which he took by 
wrong, be re-delivered. F. N. B. 52. E. 

If he deviſe a cow, c. for repair of the church. F. N. 3, 

4. A. 
: So if he deviſes ſo much per ann. in the nature of a rent, 
to be paid out of a chattel ; as out of his ſtock, R. 2 Rel. 284. 
J. 30. 

or out of the profits of a term for years; for that is a chattel, 
R. 2 Kol. 285. l. 10. 

Or out of a debt due by A. 2 Rel. 433. 

Or out of the profits of lands (part leat. hold and part freehold) 
for ſeven years, and afterwards the y-ars ela, ad the deviſce 
of the lands dies before payment; for account docs not lie agaiuſt 
his executor. X. per 4 F. Williams dub. 2 Cre. 279. 

[An executor may be ſued for a legacy in the court where 
he proves the will, though he does not live in that dioceſe, and 
prohibition does not lie. Edgewerth v. Smallridge, M. 3 G. 2. 
Str. 847.] 

But a prohibition goes, if a ſuit be there upon a deviſe of lands 

| or tenements. F. N. B. 43. F. K. Pal. 120. 
i Or for a legacy deviſed to be paid out of lands of which he is 
1 ſeiſed in fee. R. 2 Rol. 284. J. 35. 
| | Though it is to be paid out of land, if there be not perſonal 
aflets. K. 2 Rel. 284. JI. 40. Poph. 58, 
Or to be paid upon a faic of lands. R. 2 Rel, 284. J. 50. 
Hab. 265. 
Or if a deviſe be, that land be ſold, and the money employed 
in the payment of legacies. R. 2 Rol. 285. J. 15. Hob. 265. 
Dy. 151. Hut cont, per 3 J. where it was for payment of legacies 
generally. Dy. 264-6, 
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So if a ſuit be for that which is a legacy in a court of equity 
only. 2 Rol. 285. ' 4 32. Hob. 265. 

So if a ſuit be for the revocation of a guardianſhip appointed 
by will, purſuant to the /. 12 Car. 2. 24. for the temporal court 
is to determine whether the appointment be purſuant to the ſta» 
tute. R. 1 Vent. 207. 

So if a ſuit be to have money raiſed by ſale of lands put into 
the inventory; for by the f. 21 H. 8. 5. it is not accounted 
goods and chatrels of the teſtator. R. 2 Rel. 285. J. 25. 30. 

So if a bond be given for a legacy ; for thereby it becomes a 
debt. R. Tel. 30. 2 Med. Ca. 327, 8. Vide ante, (F. 5.) 

So a prohibition goes, if the ſpiritual court proceeds to grant 

robate of a will, which is not ſo by the common law; as of a 
will of a feme covert made by covenant or agreement of the huſ- 
band; for it is not properly a will, Per North, 1 Mad. 211. 
Per Holt, Sal. 313. 

If a probate be by a peculiar, where it ought to be by a biſhop z 
or, © contra, Per North, 1 Mod. 211. 

So if a ſuit be in the ſpiritual court for the granting or re- (G. 18.) 


pealing adminiſtration, in caſes where the temporal law does not — 
ann 


diſallow it, a prohibition does not go; for it is a matter of ſpi- ,ninighs. 
ritual conuſance. — 


So if adminiſtration to A. be repealed, and granted to B. who 
libels againſt A. to account to him, a prohibition does not go. 
R. 2 Rol. 283. J. 10. 

But if a ſuit be for a temerarious adminiſtration, and hindering 
him from making an inventory of the goods, a prohibition goes; 
ſor by theſe means the property of the goods will be there deter- 
mined. R. 2 Rol. 287. J. 45. 

Or the huſband of an adminiſtratrix be ſued, after the death 
of his wife, for waſting the goods. R. 2 Rol. 302. J. 32. 40. 

So if a ſuit be to repeal an adminiſtration without cauſe, after 
a grant of it, a prohibition goes; for their power is executed. 

D. Cro. Car. 63. 202. R. 1 Sid. 179. 372. 1 Lev. 186. 305, 
Kay. 93. Vide Adminiſtratar, (B. g.) 

Yet if ſurprize or colluſion in obtaining the grant be ſuggeſted, 
a prohibition does not go. R. V, g. 304. 

So a prohibition ſhall go, if a ſuit be for adminiſtration from 
the archbiſhop, Sc. where there are not bona notabilia. Per 
North, 1 Mod. 211. 

So the eccleſiaſtical court may require the exhibiting an in- (G. 19.) 
ventory of the goods of a teſtator or inteſtate, with their true va- —_— 
lue, within a year. tory. 

But if the eccleſiaſtical court charges the executor or admini- 
trator above the value of the goods, becauſe an inventory was not 
duly exhibited, a prohibition goes. Peoph. 58. 

So the ſpiritual court may appoint a guardian or curator ſor (G. 20.) 
the goods of an infant, who has no land. R. 2 Lev. 217. — — 

Which curator may fue there for detaining the infant. Dub. gig, 
2 Lev. 219, | 

But 


ranting of 
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But if an infant has a guardian by tenure or will, or otherwiſe 
by the common law, the ſpiritual court cannot appoint a curator 
for the infant. 2 Lev. 217. 

50 if a libel be, that a curator appointed by the ſpiritual court, 
generally, ought to have the cuſtody, a prohibition goes; though 
in the anſwer to the fuggeſtion it be inſiſted only, that the ſpiri- 
tual court ſhall appoint, where none is appointed by the common 
law. R. 2 Lev. 217. 

And it is ſufficient for a prohibition, if it be ſuggeſted, that the 
father has appointed a guardian, without ſaying how. Per Scrogs, 
2 Lev. 219. 

So the ſpiritual court may require an executor, or adminiſtrator, 


Accounting to account before them. 1. Rel. 123. 358. 
Oy an execus 80 the ſpiritual court may oblige an executor to make diſtribu. 


tor or admi- 


ni ſirat T. 


tion to one, of his reaſonable part of the goods of the teſtator, ac- 
cording to the cuſtom of York, though remedy may be by the 
common law. R. Lev, 128. 


(G. 22.) The Spiritual Court, having Juriſdiction, ſhall proceed, 
though it be contrary to the Rules of the Common Law. 


Where the ſpiritual court has conuſance and juriſdiction of the 
matter, a prohibition ſhall not be granted, though the proceeding 
there differs from the rules of the common law; as if a woman 
after a divorce canſd adulterit, by which the marriage is not diffoly- 
ed a vinculo, ſues there, for defamation within their conuſance, 
without her huſband. R. 2 Rl. 298. J. Zo. 

Or if a feme covert be ſued there for an offence within their 
conuſance, without her huſband. 2 Rel. 298. J. 40. 

So if a woman ſues for a ſeparation propter ſævitiam, and upon 
{ſentence for the huſband, the wife appeals; the huſband, at his 
charge, ſhall tranſmit the record. Semb. Cro. Car. 16. 

So if a releaſe of the huſband, of a ſuit or coſts, pleaded to a 
ſuit by a wife divorced cad adulterii, be diſallowed. R. 2 Kol. 
301. J. 5. 


So if a ſuit be for double damages, in not ſetting out of tithes, 


againſt an executor; though an action does not lie by the common 
law againſt an executor, upon the fat. 2 Ed. 6. 13. for the not 
ſetting out of tithes by the teſtator. R. Ray. 95. 

If a ſuit be there by an adminiſtrator of an executor againſt the 
executor of another, for a legacy by the firſt teſtator. R. Ray. 123, 

If the executor of an appellant proceeds upon an appeal by his 
teſtator ; for an appeal does not abate. X. 2 Lev. 6. 

If a charge of ſlander be, that he ſpoke ſuch words, wel his 
ſimilia. R. 2 Cro. 159. 


If they cite a corporation, by the members in their natural ca- 


pacity. K. Skin. 27. | 
So where a thing. is merely of ſpiritual juriſdiftion, a prohibi- 
tion ſhall not be granted, though proof be diſallowed, which would 


be ſufficient for the fact at the common law ; as, if a probate — 
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a will for perſonal eſtate be diſallowed becauſe the proof of it is 
made only by a ſingle witneſs. Vide ante, (F. 13.)—foft, (G. 23.) 

So if the probate of a nuncupative will were diſallowed, being 
proved only by one witneſs. Carth. 143. 


(G. 23.) So where it has Conuſance of the Principal, it hall 
determine that which is incident. 


So if a ſuitbe in the ſpiritual court for a thing within their co- 
nuſance, and a temporal matter becomes incident, it ſhall be de- 
termined there, and no prohibition goes. 12 Co. 65. Sti. 10. 
Carth. 143. * Unleſs they proceed to try contrary to the courſe of 
the common law. Cowp. 424.“ 

As if in a ſuit for tithes, payment be pleaded, and denied it 
ſhall be tried there. R.,2 Rol. 305. /.55. 1 Kol. 12. 

Though the ſuit be founded upon a madus decimandi. 2 Rol. 305, 
I. co. Hob. 247. | 

So if ſimony be pleaded, for it may be tried there. R. Cro. 
El. 642. 

So in a ſuit for a legacy, if a releaſe be pleaded, it ſhall be tried 
there. 2 Rol. 307. I. 10. 1 Kol. 12, 

Or a judgment, and no aſſets tra, and it be replied, that the 
recovery was by covin. R. Mo. 917. 

If to a ſuit for tithes, an award be pleaded, and denied; it ſhall 
be tried there. R. 1 Rel. 12. 

So if a ſuit be there for repairs of a church, and that by cuſtom 
the conſtable ought to collect; a prohibition does not go, if no- 
thing be diſallowed which is allowed by the common law, X. 
Hard. 510. 

If in a ſuit for tithes ariſing upon his land, the defendant ſays, 
that it is the land of another. 1 Sid. 89. 

That the land lies in another vill. R. 1 Sid. $9. 

If in a ſuit for tithes, the defendant ſays, that he agreed with tlie 
parſon for his life, paying ſo much per aun. and the plaintiff inſiſts, 
that for default of payment, the agreement is determined; for the 
contract is not diſputed, but the payment only. K. 2 Rel. 42. 

If in a ſuit for tithes, the defendant ſays, that he ſevered them, 
and permitted the gate to be open for the parſon to take them; and 
the iſſue be, that the gate was not open. Cro. El. 843, 4. 

If a ſuit be for a way by preſcription, for carrying away of 
3 and the defendant ſays, that the way is in another place. 

Jon. 230. 

id a luis be for tithes, and the defendant claims the rectory by 
feoffment, which is denied; it ſhall be tried there. 2 Cro. 270. 

So no prohibition goes, though the right be ſettled by act of 
parliament, if the proceeding there be conformable to the common 
law; as in a ſuit by a mortgagor for tithes, where the eſtate, by a 
private act of parliament, was transferred from the mortgagee to 
dir W, Fuxon, who claimed there pro intereſſe ſus ; for he is not 
titled by the common law to the tithes, till he has recovered by 
£jectment, R. 2 Lev. 64. 

But 
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But a prohibition ſhall go, if the ſpiritual court proceeds after 
the thing is diſcharged by the common law ; as it a ſuit be for 
puniſhment of an offence within their conuſance, after a pardon, 
Vide ante, (F. 12.—G. 8.) 

As for defamation, after the offence charged by the words is 
pardoned, R. Mo. 855. 

So if the ſuit in the ſpiritual court charges thoſe who are dif. 
charged by the common law.. 

If it charges a defendanr with coſts in a ſuit ex icio, and not 
between party and party. Dub. Hard. 503. 

Or charges him only, who is not to be charged alone by the 
common law; as if a parſon ſues a leſſee of parcel of a rectory 
ſolely, for a portion of tythes payable out of the whole rectory. 
R. 1 Leo. 11. 

So if a ſuit in the ſpiritual court be determined contrary to the 
right by the common law; as, if a ſuit be by the executor of A. 
for a legacy given jointly to A. and B. becauſe the ſpiritual court 
does not allow ſurvivorſhip. R. 2 Lev. 209. 

If an award, c. pleaded be diſallowed, when it is good by 
law. R. 1 Rol. 12. 

So if the ſpiritual court diſallows proof ſufficient by the com- 
mon law; as proof of payment by one witneſs, X. Hutt. 22. 
R. Mo. gog. Per Hale, 1 Vent. 291. 2 Rol. 439. Cre. El. 666, 
Vide ante, (F. 13.—G. 22.) | 

Or proof of the revocation of a will, by a ſingle witneſs. 
Carth. 143. 

So if the ſpiritual court diſallows a plea of ie, where the 
defendant is called baronet, when he is only a knight. K. 
Ray. 219. 

But there ſhall not be a prohibition, upon a ſuggeſtion that the 
defendant had only a ſingle witneſs, if ſuch proof be not offered 
in the ſpiritual court, and refuſed for the inſuſhciency of the proof. 
Carth. 144. N. 2 Crs. 270. 

Or upon a ſuggeſtion, that a witneſs is rejected as not credible, 
when he would be a good witneſs by the common law. 
Carth. 143, 4. 

Or upon a ſuggeſtion, that the proceeding there was ex mers 
officio, without a preſentment, or proper accuſation ; for this lies 
within their conuſance ; and if they doit, the remedy ſhall be by 
appeal. R. 2 Vent. 44. 


(H. 1.) Proceedings to obtain a Prohibition. 


Y the /. 2 {or 2 & 3) Ed. 6. 13. if any ſue a prohibition, 
Sc. he ſhall deliver to the juſtices of the court a true copy of 
the libel, &c. under his hand, and under it the ſuggeſtion. 
And before a prohibition granted there ought to be notice to the 
other party. 
And therefore, it ſhall not be granted upon motion the laſt day 
of the term; for it is ſufficient to have a rule for cauſe the ſirſt 


day of the next term. Lat. 7. 
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do upon notice, the party upon a ſurmiſe ſhall diſcharge the 
ſuggeſtion before it is entered upon record, 1 Lec. 11. 

Or the court may diſcharge the rule for a prohibition if, &c. 
without putting the parties to join iſſue, or demur. 1 Sid. 163. 

[If the eccleſiaſtical court appears clearly to have juriſdiction, 
and have pronounced ſentence, the court will not even grant rule 
to ſhew cauſe. Symes v. Symes, T. 32 & 33 G. 2. 2 B. M. 813.) 

There mult be an aflidavit, that the copy of the libel is a true 
one. Barnes, 427.) 

If a civilian cannot be got to argue for it, none ſhall be heard 
againſt it. Barnes, 428.] 

So the ſuggeſtion ought to be poſitive and direct; for if a 
ſuggeſtion for a prohibition upon a libel for defamatory words, 
ſays, that the words, if they were ſpoken, were all at one time, 
it is bad; for the words ought to be confeſſed. 1 Vent. 10. 
Lut. 1043+ 

So if a prohibition be to a temporal court, there ought to be a 
ſuggeſtion. R. 1 Lev. 253. 

If a prohibition be granted, it ought to be ſerved before a ſub- 
ſequent proceeding to ſentence, or appeal. Vide poft, (K. 1.) 

And if it be ſerved, and the judge proceeds afterwards, an at- 
tachment goes; and he ſhall be examined upon interrogatories, 
and fined for his contempt. 2 Jon. 47. 

But if a party be excommunicated for want of an anſwer after 
a prohibition granted, yet the prohibition may be ſerved after- 


wards. 2 Cro. 429. 


(H. 2.) When the Suggeſtion ought to be proved, 


By the ff. 2 (or 2 & 3) Ed. 6. 13. if any ſue a prohibition, he 
ſhall deliver to the juſtices a copy of the libel, and under it the 
ſuggeſtion ; and if {uch ſuggeſtion be not proved by two witneſſes 
in fix months following, the plaintiff in the eccleſiaſtical court, on 
requeſt, ſhall have a conſultation, double coſts, and damages, to be 
aſleſſed by the court, &c. 

The proof ought to be within fix calendar months after the z/e 
of the prohibition. Sal. 554. 

Uf the declaration is ordered to be amended, the time for prov- 
ing ſuggeſtion is computed from amendment. Barnes, 428.] 

And by credible witneſſes. R. 2 Bul. 154. 

But it is ſufficient, if proof be made within fix months, though 
it be not recorded till afterwards. R. Ney, 30. 

And it may be made in the vacation. Ney, 30. 

Proof of the ſuggeſtion is requiſite in all caſes, where the mat- 
ter ſuggeſted is merely matter in fact; as if a medus be ſuggeſted. 
Gedb, 245, 6. Carth. 463. 

Or a payment, &c. by a lord of a manor, for himſelf and his 
tenants, for the benefit of the parſon. 1 Rel. 3. 

And all the ſuggeſtion, which goes to the advantage of the par- 
lon, ought to be proved. R. 1 Rol. 2, 3. b 
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So if the ſuggeſtion be, that the land was barren heath, im- 
proved within ſeven years. R. Cro. Car. 208. Adm. Dy. 170. 5, 
D. cont. Tel. 102. 119. R. Jon. 231. 2 Sho. 92. 

Proof of a ſuggeſtion is neceſſary, where a prohibition is to a 
ſuit for tithes predial or perſonal, given to the ſpiritual court by 
the /. 2 Ed. 6. or to a ſuit for mixt tithes or oblations, given by 
the /. 27 H. 8. 20. and 32 H. 8. 7. 2 lift. 662. 

Or of a ſuggeſtion of a diſcharge by the . 31 H. 8. Adu. 
1 Rol. 5 5, 6. 2 Kal. 125. | 

Proof that the plaintiff himſelf hath paid ſuch a modus is ſuſſi- 
cient. R. Ney, 28. | 

Or that it is the common fame, that there is ſuch a modus ; or 
that he has known it paid. Noy, 28. 

So proof by one witneſs for part, and by another witneſs for the 
other part of the ſuggeſtion. D. 1 Vent. 107. 

So proof of ſo much of the ſuggeſtion, as ſhews a good modus 
to ouſt the parſon, is ſuſſicient; though it varies from the madu: 
ſuggeſted 

As if the ſuggeſtion be of a modus of 4s. and the proof of a 
modus of 45. 6d. Or two cloſes, and the proof of only one, &c, 
R. 1s. 911. ä 

But proof is not neceſſary, where the ſuggeſtion is, that tithes 
are not due by law; as where the ſuit is for tithes of tiles, turf, 
ſtone, &c. 2 Inst. 662. 

So if the ſuggeſtion be, that the parſon leaſed, or agreed for 
his tithes. R. Tel. 102. 119. 

Or that they are diſcharged by award. R. 1 Rol. 55. 

So proof is not neceſſary, where the ſuggeſtion is in the nega- 
tive; fora negative cannot be proved; as that a parſon is not in- 
ducted. 2 Ii. 662. 

That the land does not lie in the pariſh, Did. 

That the parſonage is not impropriate. Did. 

So if a prohibition be prayed upon a diſcharge by the king's pa- 
tent, the patent ought to be produced, being upon record. V. 
1 Vent. 1 20. 


(I) Detlaration upon a Prohibition. 


® ] FAVE to declare in prohibition will be granted only when 
the court inclines to prohibit, not when it inclines to the 
contrary. 1 BI. Rep. 81. Dong. 620. (598.)* 

* The party applying for a prohibition, has no right to inſiſt on 
declaring, when the court is ſatisfied that his application is ground- 
leſs; but the defendant in prohibition may, when the opinion of 
the court is againſt him. 1 Bur. 198.* 

The declaration in prohibition is founded upon the attachment 
for a contempt ſuppoſed in him, who neglects the writ of prohi- 
bition directed to him. 12 Co. 59. 

In all caſes, where a writ of prohibition is ſued, directed to the 
party, or to the judges, or to both, as it may be, if they oy 
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PROHIBITION. 


ceed afterwards, there ſhall be an attachment againſt them, 
Ne. D. X. 

And therefore a declaration by the party ſhall be gui tam, Cc. 
for it ſuppoſes a contempt to the king, 12 Ce. 61. 

So a declaration, which alleges a preſcription for a diſcharge of 
tithes, . ought to ſhew that the matters, for which the libel is in 
the ſpiritual court, are within the preſcription ; as if the preſerip- 
tion be, to be diſcharged for tithes of cattle reared for the plough, 
it ought to allege that the libel was for tithes of ſuch cattle. R. 
1 Rol. 62. 

If it preſcribes, that all having milch kine in the pariſh, and 
paying nine cheefes, ſhould be diſcharged of tithes for herbage, 
Oc. it ought to allege, that the party has milch kine in the 
pariſh, bid. 

So the declaration ought to ſhew a place where the defendant 
proceeded after the prohibition ſerved ; otherwiſe the plaintiff ſhall 
not have judgment, though the writ of inquiry finds damages. 
R. 1 Vemt. 348. 350. Ray. 387. 2 Fon. 128. 2 Sho. 145. 

But two perſons cannot join in a declaration upon a prohibition, 
where the cauſe of complaint is ſeveral. R. Cre. Car. 162. 

So if the writ of prohibition be againſt judge and party, who 
live in ſeveral counties, there muſt * ſeveral attachments, and, 
by conſequence, ſeveral declarations, though there was but one 
writ. F. N. B. 40. J. 

So if there were ſeveral writs, one againſt the judge, the other 
againſt the party, though they were all in the ſame county. hid. 

So if a libel be againſt ſeveral pariſhioners, who all inſiſt upon 
the ſame modus ; they cannot join, but muſt have ſeveral prohibi- 
tions. K. Ray. 425. R. Yel. 128, 9. 

So if a man alleges 2 modus for diſcharge of tithes, he need not 
Aege that he has paid the modus. R. 1 Rol. 62, 3. 

If he alleges payment of the tenth cock for all tithes of barley 
and rakings involuntarily ſcattered, he need not ſay, that they are 
11232 ſcattered ; for it ſhall come on the other part. &. Cr. 

« 702, 

So if there appears cauſe for a prohibition, there ſhall not be a 
conſultation, though the declaration be defective for want of form; 
as becauſe there is not a prefert of a deed, or letters patent. 
Per Coke, 1 Rol. 332. 

Vide more concerning the proceeding in prohibition in Pleader, 


(3 H.) 
(K) Conſultation. 


(K. 1.) When it lies. 


BY the /t. de conſult, 24 Ed. 1. if, on ſight of tlie libel, the juſ- 
tices ſee the matter belongs to the ſpiritual judges, they ſhall 
write to them to proceed, regid prohibitione non obſtante. 
And therefore if upon motion for a prohibition, when a copy of 
the libel is produced (as it ought to be), it appears that the matter 


is of ſpiritual conuſance, no prohibition ſhall go, Or 


b; 
* 
1 
: 
\þ 


1 
| 


— IE * 
— _— 


9 


— — 


2 
— —— — 
— 


* 


— 


— —— — — — — — «1 
” N — nay Ns 


PROHIBITION. 


Or if a prohibition was granted without notice to the other pat. 
ty, and upon motion it appears, that there was no cauſe for it; 
the court will grant a conſultation, without putting him to declare 
upon the prohibition. Cro. Car. 97. 

[Conſultation lies, though the refuſal of the plea in the ſpiri- 
tual court was not traverſed, ] 

[Though the iſſues are immaterial.) 

[Though no verdict is found as to the contempt. 

[And it judgment is generally for a conſultation, whereas the 
plea was only for two parts, and the libel for two third parts, it 
is well.] | 

[If the judgment is, nil. cap. fer billam, and not quad le defend- 
ant eat fine die, it is right, if there is alſo judgment that a writ of 
conſultation be granted; for that is the true judgment. Stratford 
v. Neale, M.8 G. Fort. 350.] | 

90 after a prohibition granted, if, upon trial, the matter be 
found for the defendant, generally, a conſultation ſhall go. 

(If prohibition is granted, on ſuggeſtion of a cuſtom, and on 
iſſue joined the cuſtom is found, but the court, on motion in ar- 
reſt of judgment, find the cuſtom ill, a conſultation ſhall go, 
Dent v. Coates, M. 14 G. 2. Str. 1145. 

So if the matter found for the defendant varies in words, but 
not in ſubſtance, from the ſuggeſtion; as if the ſuggeſtion be, 
that 7wo thirds of the tithes belong to the plaintiff, and the verdict 
is, uo intire parts of all tithes, 

So if there be a material variance between the ſuggeſtion for a 
prohibition, and the libel in the ſpiritual court, there ought to be 
a conſultation ; for the prohibition ought to be founded upon the 
libel; as if the libel be for tithes of corn, and a modus be ſuggeſt- 
ed for tithes of hay, upon demurrer to the declaration in prohibi- 
tion, a-conſultation ſhall go. Tel. 79. 

So if there be a variance in the quantity; as if the libel be for 
== faggots of wood, and the ſuggeſtion be as to 20 faggots only: 

el. 79. 

50 if after a prohibition granted, it appears that the ſpiritual 
court has conuſance for part, a conſultation ſhall go guead, Ec. 
12 Co. 44. 

So if after a prohibition granted, it be not ſerved till ſentence 
and appeal, it cannot be afterwards uſed. 2 Cre. 429. Vide ante, 
(H. 1.) | 


(K. 2.) When not. 


But a conſultation ſhall not be granted, except in term. R. 
12 Co. 4t. 

Nor by a judge, but only in court. Bid. 

So after a declaration upon a prohibition, it ſhall not be granted 
upon motion, before plea or demurrer. Cre. Car. 238. 

So a conſultation ſhall not go, where a verdict is found for the 
defendant, if upon the whole matter it appears that the ſpiritual 
court has no conuſance; as if a prohibition be upon a — 
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that all lands in A. are diſcharged by a modus, and there is a 
verdict for the defendant, becauſe it is found that all, except ten 
acres, are within the modus; yet a conſultation does not go for 
ſuch miſtake in the iſue, if the libel was not for tithes of the ten 
acres. R. 2 Kol. 320. 2 8 15. Hob. 1 192. 

So if the ſuggeſtion was of unity, ratiane ciijus he ſhall be diſ- 

karged, and a verdict finds, that he ſhall not be diſcharged ra- 
nene inde ; though it be againſt the plaintiff, yet being imperti- 
nent, for the fact to be tried was, whether there was an unity, 
Ec. a conſultation does not go. K. 2 Rol. 320. J. 35.11 Co. 15. 

So though there be an immaterial variance between the ſugget- 
tion and the libel, a conſultation does not go; as if the ſuggeſtion 
be for a total diſcharge upon the %. 31 77. 8. and recites the libel 
to be for twenty faggots, . where it was for 200; for it is not ma- 
terial for what quantity the libel w = when the plaintiff claims 

a diſcharge for the whole. X. 17. 7 

So if the ſuggeſtion varies in e. ity, from the libel, if it be 
conſormable to the copy of the libel delivered by the ſpiritual 
court, this variance ſhall not be à ground for a conſultation. 
2 Kol. 329. J. 45. 

[So if plaintiff in prohibition declares, that there is a c¹iem for 
the occupiers of his tenement to pay 5. in lieu of tithe of corn 
and hay, which medus the parſon has always accepted, and verdict 
for plaintiff, there ſhall be no conſultation z for the adus is 
found, though it is deſcribed as a cuſtom, when ſtrictly it ſhould 
have deen a preſeription. Sharp v. Leruller, T. 9 G. 2. 


B. R. H. 292. 


(K. 3.) No Prohibition after a Conſultation, 


By the f. 50 Ad. 3. 4. no prohibition ſhall go after by conſulta- 
tion, unleſs the libel be ingroſſed, enlarged, or otherwi e changed, 

And therefore, regularly, where a conſultation was awarded 
upon the merits, the party ſhall not have another prohibition upon 
the ſame ſuggeſtion, 

Though he appeals and then prays another 5 
R. Poph. 159. X. Lat. 6. R. No. 917. 1 Rol. 378 

Though the conſultation be granted by another court. R. Cro. 


N. 277. 


Though he varies the my upon which the ſormer prohibi- 
tion was had. K. 1 Rol. 378 


But if a conſultation was . for want of form in the ſug- 


lowed. Cros Car. 208. 

As if the conſultation was awarded for want of proof of the 
ſuggeſtion within fix months. R. Tel. 102. 
R. Jon. 231. K. Cartb. 463. 
ter, but not in the ſame ſuit. Ae. 917. 

If after a conſultation for want of proving his ſuggeſtion, the 
party appeals, there may be another prohibition to the court, 


to which the appeal was, upon the ſame ſuggeſtion. 2 Ke. 500. 
Vol. VI. L 50 
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50 if after a conſultation the libel is enlarged, or changed; as 
if the former libel was, that tithes had been paid time whereof, &c, 
and afterwards it is added, that though the prior, &c. were dif. 
charged, yet for twenty, thirty, or forty years, and time whereof, 
Sc. tithes were paid. 2 Rol. 207. 

50 if a conſultation goes for a collateral matter; as if the plain- 
tiff was nonſuited. 

So if the ſuggeſtion was for a modus of tithe of lambs in a par- 
ticular farm, and thereon a conſultation goes; another prohibition 
ſhall go upon a ſuggeſtion of the ſame modus in the whole pariſh. 


cn. Semb. * 2 Vent. 47. 


The caſe 
ciied is here 
reverſed. 
The firſt 
ſuggeſtion 


So if conſultation goes, and there be afterwards a new libel for 
the ſame ſpecies of tithes in another year; a prohibition ſhall go 
upon the ſame ſuggettion as was tried before, Adm. Zel. 102. 


wa: as to the pariſh, and the ſecond, to the particular farm. ] 


So if a conſultation goes, and the party againſt whom appeals; 
the appellce may have a prolubition, though the appellant cannot 


have it. R. Poph. 159. 
So if after a conſultation, the plaintiff pleads the ſame matter 


(which was ſuggeſted, and found againſt him at common law) 
in the ſpiritual court, which is accepted, and proceeds there for 
trial, the former defendant may have a new prohibition ; for they 
cannot try in the ſpiritual court a matter determined by a trial at 
common law, which was proper to be there tried; as if a diſ- 
charge within the f. 31 H. 8. was ſuggeited. X. 2 Rol. 319. 
4. 45. Hob. 286. 


Prohibition to the Admiralty. 
Vide Admiralty, (F. 2, &c.) 


Prohibition of Waſte. 
Vide Waſte, (A. 1.) 


* 


Ine 
Vide Action upin the Caſe upon Aſumpſit.— Temps, (G. 18.) 


CFRUMIBSORY NOTE 


Fide Aion upon the Caſe upon Aſſumpſit, (A. 2. — Merchant, 
(F. 15, &c.) | 


PROM OT LAX. 


Jide Information. 


PROMULGATION OF A LAW. 
Fide Parliament, (G. 23.) 


rn 


(A) The Original of Property, 


US inves inferteris nature Deus humano generi indiviſim contulit ; 
74 hinc factum, quod quiſque in ſuos uſus arripuit, ſui proprium de- 
wenit. Grotius de Jure Belli & Pacis. J. 2. c. 2. fe 2. 


(B) How Property is veſted, or deveſted. 


T7 HE property of geods veſts in another by ſucceſſion, grant, 
ſale, caption, &c. Vide Biens, (D. 1, &c.—E.) 

So if a man pledges goods to another, he has a ſpecial pro- 
perty. Vide Mortgage. 

So if a man forfeits his goods, the property is thereby altered; 
as after a condemnation and proclamation in the Zxcheguer of 
goods as forfeited, the former owner cannot maintain treſpaſs, or 


traver for them. R. Ray. 336. 


Jn what Things a Pan has a Property. 
Vide Biens, (F.—G. 1, 2.— .) 


Vide Action upon the Caſe, per Totum. —Charters, (A.)— Juſtices, 
(O. 5.)—Market, (E.)—Pleader, (2 S. 8.—3 M. 9. 17. 39.)— 
Treſpaſs, (B. 4.) 


PRO ROG AT ION. 
Vide Parliament, (O. 1, 2.) 


PROTRKCTEAN 
Vide Abatement, (F. 11.) 


TT ROT-E-GS 
Vide Merchant, (F. 8, &c.) 
PROTESIATIAINE 
Vide Pleader, (N.) 


PROTHONOTSART. 
Vide Courts, (C. 4.) 


© KK © V.41 93 -& oa 
Vide Proviſor. 
L 2 
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Proviſion for a Wife. 
Vide Chancery, (2 M. 12, 13, 14.—3 E. 1, 2.—3 Z. 1, &c.\ 


for Children, 
Vide Chancery, (3 Z. 4.—4 H. 2.) 


n ©. 
Vide Condition, (A. 2.) 


in 
(A) Proviſion. 
(A. 1.) How uſurped. 


N the time of H. 1. the pope uſurped the donation to 
biſhoprics, and all other eccleſiaſtical benefices. Dav. 90. a, 
Vide Popery. 

And by a can. in the ſynod of London Ae 1107, with the king's 
aſſent, it was decreed, quod nunquam per donationem baculi paſtoralis, 
aut annuli, quiſquam per regem, aut aliam laicam manum invgſtiretur in 
Anglia, Dav. go. 

And in the time of John, the pope granted a general bull of 
proviſion for all the benefices in the kingdom. Dav. 94. a. 

So in the time of Ed. 2. Dav. gs. 6. 

And in the minority of Ed. 3. the pope, by his bull, made an 
alien cardinal in England, and gave him power to provide for all 
cecleſiaſtical promotions, cum vacare acciderint. Dav. 95. b. 


(A. 2.) How reſtrained. 


But by the /f. 25 Ed. I. (which was the firſt ſtatute againſt pro- 
viſors) it was declared a contempt of the crown, to bring in bulls 
of proviſion, Tr. Dav. 95. b. 

By the /. 25 Ed. Z. /t. 6. (in which the former act is recited) the 
king and his ſubjects thall have the right of patronage ; election of 
prelates ſhall be made according to the antient grants of the king: 
and. no bull of proviſion thall be put in execution; but the provi- 
ſor ſhall be attached, fined, and ranſomed at the will of the king, 
and impriſoned till he renounce the beneſit of his bull, gives fa- 
tisfaction to the party grieved, and ſurctics that he will not after- 
wards offend. Dav. 80, 6. 


PROVOCATION. 
Vide Juſtices, (M. 9. 15.) 
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Vide Parliament, (D. 19.) 
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Publication of Depoſitions. 
Vide Chancery, (Q.) 


Publication of a Libel, 
Vide Libel, (B. 1, 2.) 


Publication of Slander, 
Vide Action upon the 2 for Defamation, (G. 4.) 


Publication of a Will, 
Vide Deviſe, (E. 2, &c.) 


PUIS DARREIN CONTINUANCE. 
Vide Abatement, (I. 24.) 


PURCHASE, AND PURCHASER. 


Vide Capacity, (A. 1, 2.—B. 1, &c.) Chancery, I. 1==4. 


H. 3.—4 I. 1, &c.) Diſcent, (B.)————Znfant, (B. 1.) 
—-Franchiſes, (F. 15, &c.) 


4 
4 
2 
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Purchaſing a Title. 
Vide Maintenance, (A. 5.) 


FT U' ©E' 4 1 
Vide Chaſe, (I. 1, 2.) 


PURFEREOST WWE 


(A) What ſhall be. 


PUT is derived from the word pourpris, which ſigniſies 
an incloſure. Co. L. 277. 6. | 
Purpreſture is when a man, by building, incloſure, or unlawſul 
uſing of any liberty, eneroaches upon an highway, public river, 
or any demeſne or land of the king, or another. Ce. I. 277. 6. 
Manuf, 172. 176. Nom. V = Pourprefture. 
43 It 
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: Recovery by default, though made by colluſion, was not 


PURTASOIVUEFT 


Tf a man builds an houſe upon his own ſoil, or the waſte in x 
foreſt, it will be purpręſture, and may be pulled down, or he may 
be fined at the diſcretion of the juſtices of the foreſt. R. 
Dy. 240. ö. 

So if he erects a beacon there. R. Dy. 240. b. in Marg. 

Or makes a cauſeway there. Bid. 

If the erection be upon the king's manor. Jon. 277. 

If purpreſture be by erection of cottages, &c. upon a foreſt 
within the king's manor ; though the king grants the manor to 
A. it ſhall not be a diſpenſation of the purpreflure ; but it ſhall be 
pulled down in the hand of the patentee. R. Jon. 277. 

Vide Chaſe, (L.) 


TFT UIRE SS TANGCE 
Vide Prerogative, (D. 41, 42.) 


QUALE JUS. 
(A) When it lies. 
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an alienation in mort main, contrary to the /. Mag. Ch. 36. 
or /t. de Religiofts, J Ed. 1. 2 Inft. 429. 

And therefore, by the ff. W. 2. 13 Ed. 1. 32. it was enacted, 
that after judgment by default at the ſuit of an eccleſiaſtical per- 
ſon, inquiratur per patriam, utrum petens habeat jus, vel non ; it 
found that he had right, recuperet ſeiſinam, c. if he had no right, 
mncurratur domino feodi, &c. 

And by this ſtatute, where an eccleſiaſtical perſon recovers by 
default, a writ of quale jus iſſues. 

And this writ ought to iſſue regularly after the default and be- 
fore judgment. 2 Inſt. 430. 


"ated "ITY ade. Cs 


QUALIFICATION. 
Vide Eſzliſe, (N. 8, 9.) 


—— — * — 4 


QUARENTINAE. 


The Writ de Quarentina habenda, 


Y the /. MM. Ch. 9 H. 3.7. a wife ſhall have quarentine to: 
forty days in the capital meſſuage ef her hutband, if it be 

not a caſtle. Vide Dower, (A. 11.) 
13 And 
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QUARENTINE. 


And if ſhe be ouſted, ſhe ſhall have a writ de quarentind habendd, 
which is vi/contiel, and a commiſſion to the ſheriff to proceed 
thereon. F. N. B. 161. E. 

And thereupon the ſheriff ſhall make proceſs immediately 
againſt the party, to anſwer in two or three days, and nced not 
{tay till the county court. F. N. B. 162. A. 


QUARE CLAUSUM FREGIT. 
Vide Pleader, (3 M. 34, &c.)—Treſpaſs, (B. 1.—C. 1.—D.) 


— — ———{ 12 
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QUARE EJECIT INFRA TERMIN UM. 
(A) When it lies. 


| bo a leſſor enters upon his leſſee for years, and enfeoffs another 
in fee, or for life, &c. the leſſee ſhall have againſt him a writ 


of quare ejecit infra terminum, and ſhall recover his term and da- 


mages. F. N. B. 197. 8. 

Or if the term be determined, ſhall recover his damages. 
F. N. B. 197. T. 

So if the heir of the leflor enters, and makes a feoffiment to 
another, Fc. F. N. B. 198. C. 

Or the lord by eſcheat. Semb. F. N. B. 198. F. 

So if the leſſee be ouſted, and his leſſor diſſeiſed by a ſtranger, 
and the leſſor afterwards releaſes to the difſeifor, F. N. B. 198. H. 

So if the leſſor ſuffers a common recovery againſt him, though 
the leſſee could not fallify ſuch a recovery before the /. 21 H. 8. 15. 
F. N. B. 198. E. 

So if a leſſee aſſigns his term, his aſſignee may have the writ of 
quare ejecit infra terminum. F. N. B. 198. D. 

Or againſt the ſurvivor of four leſſors, where the ſurvivor alone 
enters, and makes a feoffment. Hid. 

So the leſſee of a villein, who purchaſes, and makes a leaſe be- 
fore the entry of his lord. F. N. B. 198. C. 


(B) How the Proceeding ſhall be. 


A Dare ejecit infra terminum lies againſt the feoffee, &c, or 
againſt the leflor. F. N. B. 197. S. 198. K. 

And though the writ ſuppoſes a ſale to the feoflee, Sc. yet the 
ale is not traverſable, but the ejectment only. V. N. B. 198. K. 

The proceſs is ſummons, attachment, and diſtreſs infinite. 
F. N. B. 197. J. | 

But no proceſs lies to outlawry, becauſe the writ is not wv et 
arms, Tbid. 

This writ was founded upon the ff. W. 2. 24. which gives a 
Writ in conſimili caſuu ; and becauſe an ejectment does not lie by a 
leſler againſt the tcoſice of his leffor, without entry, for that the 
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OTARE EJECIT INFRA TERMINUM. 


leſſor ouſts him, and not his feoffee, this writ was contrived 
upon this ſtatute to be brought againſt the feoffee, &c, 
F. N. B. 198. A. 


(C) When this Urit lies, or an Cjeament. 


UI if the leſſee after ouſter and feoffment by his leſſor enters, 
and the feoffee ouſts him, the leſſee may maintain an cject- 
ment againſt the teoffee. F. N. B. 198. A. 

So if the feoffee be party or privy to the outer by the leſſor. 
Bid. 

50 a leſſee, ouſted by his leſtor, may have an ejectment, or writ 
of ejecit infra terminim againſt him, or his heir, at the election of 
the leſſec. V. N. B. 198. K. 

So againſt the lord by eſcheat, or lord of a villein, who leaſcd 
to him; and that without a precedent entry. Vid. 

Lide I:;eAment. 


QUAREIMPEDIT. 


(A) What Remedy for a Church, 
EMEDY by law was provided for the recovery of a church, 


or for the revenues of a church. 

By the common law, there were three writs for the church it— 
ſelf, viz. right of advowſon, quare impedit, and afliſe of darrein 
preſentment. 2 Inft. 357. 

For the revenues of the church, the parſon had remedy for his 
lands and tenements by juris ut. 


(B. 1) Night of Advowlon. 


Y the common law, in all caſes where the church was fu)! 
by inſtitution againſt a common perſon, or by inſtitution and 
induction againſt the king, the rightful patron would loſe the ad- 
vowlon, if he did not recover the inheritance of it by a writ of 
right of advowion. X. 6 Co. 49. 2 Inft. 357, 358. 
Though the preſentation upon which the church was full, was 
made by uſurpation. Lide E/gliſe, (H. 14.) 
PT hough the patron was an infant, feme covert, Sc. G6 Co. 49. 
But in all theſe caſes the patron ſeiſed of the advowſon in tec 
may have remedy by the writ of right of advowſon. F. N. B. 
30. A 
So before the ff. de donis, 13 Ed, 1. a patron, who had a fee 
ſimple conditional, if he was ouſted of the advowſon by uſurpation, 
ſhould have had a right of advowſon. 
So if he who had a right to collate, was ouſted by a plenarty 
vpon a collation without title, he ſhould haye had a writ of right. 
© Co. . a, 


So 


QU ARE IMPEDIT. 


So a right of advowſon lies for the advowſon of a vicarage, 
prebend, chapelry, Sc. as well as of a church. F. N. B. 
31. C. &. 

So if a parſon, who ſues in the ſpiritual court for tithes to the 

fourth part of the advowſon in value, be prohibited by an indicavit, 

his patron ſhall afterwards have a right of advowſon. F. N. B. 
o. E. 

N So it lies of a moiety, or third, or fourth part of a church. 

F. N. B. 30. D. a 

And, by common law, of a leſs part; but that is now ouſted 
by ,L. I. 2. 5. F. N. B. 30. E. 

So if A. and B. are ſeiſed of an advowſon, aud to the heirs of B. 
they may join in a right of advowſon for the benefit of him who 
has the fee. F. N. B. 30. F. a 

But a right of advowſon does not lie by a tenant for life or years. 
F. N. B. 30. B. 

Nor by tenant by the curteſy, or in dower. Did. 

Nor by tenant in tail fince the /. de donis, though he has a 
fee expectant. hid. 

So if a man had purchaſed an advowſon, to which he had never 
preſented, he ſhould not have had a right of advowſon before the 
. . 2. 5. but his advowſon was loſt. 2 1nft. 358. 


(B. 2.) How the Proceeding in it ſhall be. 


In a right of adyowſon, the proceſs ſhall be ſummons and grand 
cape. 


ſeiſed into the king's hands upon the grand cape. N. N. 69. c. 

The plaintiff ſhall count of the poſſeſſion of an anceſtor, or his 
own poſſeſſion. F. N. B. 30. B. | 

And ought to lay the lee in the parſon, in taking tithes, ob- 
lations, Sc. id. 

The tenant ſhall come and make defence. F. N. B. 3o. C. 

And ſhall have a view of the church. N. N. 70. a. | 

So he may join the miſe by battle, or the grand aſſiſe. 
F. N. B. 30. C. 

But in the caſe of the king, the tenant cannot tender a demy- 
mark, to inquire of the ſeiſin alleged by the king in his count, as 
he may in the caſe of a common perſon. F. N. B. 31. D. 

So final judgment ſhall not be againſt the king, though the m/e 
was joined between the king and the tenant. hid. 


(C) Alliſe of Darrein Preſentment. 
(C. 1.) When it lies. 


N afliſe of darrein preſentment lies, where a man, or his an- 


ceſtor, has preſented to a church, and, upon a ſubſequent 


avoidance, another uſurps upon him. 
So by the Af. VJ. 2, 5. the heir, or he in reverſion, ſhall not be 
prejudiced by a preſentation by his guardlian, or by teuant in 
| dower, 


(B. 2.) 
The count, 
c 


And the ſummons ſhall be made upon the glebe, which ſhall be 2 


} 
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dower, by curteſy, for liſe, or for years, or by the donee in tail, 
but that he may have ſuch action poſſeſſory at his full age, or 
when. the reverſion comes into poſſeſſion, as his anceſtor might 
have had upon the laſt preſentation in his time. 

So he ſhall have this writ, though the laſt preſentation waz 
made by tenant by the curteſy, in dower, for life, or for years; 
if thoſe eſtates did not commence by the grant of the plaintiff 
himſelf. F. N. B. 31. G. 

So if a guardian made the laſt preſentation in right of the plain- 
tiff, then in his wardſhip. F. N. B. 31. J. 

Or a ſtranger, by uſurpation upon the plaintiff, then an infant. 
Did. 

Or a ſtranger, by uſurpation in time of war, though the plain- 
tiff was of full age. Bid. 


f (C. 2.) When not, 


But an aſſiſe of darrein preſentment does not lic by one copar. 
cener againſt another. . N. B. 32. 4. 

Nor if tenant for life, or for years, claims by leaſe from the 
plaintiff himſelf. V. N. B. 31. J. 

Or if an infant purchaſes an advowſon, and an uſurpation be 
made upon him. bid. 

Or if an uſurpation be upon a ſeme covert, who purchaſed tue 
advowſon. 2 Inst. 360. 

do if a purchaſer be a biſhop, abbot, Sc. 2 1. 358. 


(C. 3.) How the Proceeding ſhall be. 
The proceeding in an aſſiſe of darrein preſentment is conform« 
diſſeiſiu. 


3 By the ff. M. Ch. 13. it ſhall be coram jufP de Banco ; though 
b; | before it lay in B. R. 2 Inf. 27. 


So plenarty is no bar in an aſſiſe of darrein preſentment, any more 


than in a gquare impedit, if it was not for ſix months before the 
writ purchated, by the /. M. 2.5. 2 Int. 360. 


(D) Quare Impedit. 
When it lies. 


VidePleader, UA R Ii impedit is an ancient writ, whch lies by him, who, 
| 3 , being in poſlethon of an advowſon of a church, is diſturbed 
4 in his preſentation to it. 2 Ju. 356. 
If the right of nomination be in one, and of preſeritation in 
another, then, if either impede the other in his right, à qrare 
1mpedit lies. 3 Term Rep. 646.“ 

So by the /. I. 2. 13 Ed. 1. 5. if any, not having right, 
bo” preſent during the minority of an infant, in the time of tenant 
. in dower, by the curteſy, for Ife, for years, in the time ef tenant 
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lf , able, in many reſpects, to the proceeding in an aſſiſe of novel 
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QUARE IMPEDIT, 


in tail, Cc. the infant at full age, he in reverſion, and the iſſue 
in tail, may have the ſame remedy for recovering the poſſeſſion of 
the advowton, as his laſt anceſtor, Sc. might have had in his 
time. The ſame remedy 1s for a feme covert, or men of religion, 
if the uſurpation be during coverture, or vacation. 2 Ine. 353. 
And therefore an infant, who has an advowſon by deſcent, 
after his full age ſhall have a guare impedit or darrein preſents 
ment, though the uſurpation was upon him during his minority. 


2 Inſt. 358, 359. 


So an infant may have it during his minority, when he is out 
of wardſhip. 2 Inft, 359. 

So an infant ſhall have a quare impedit, if an uſurpation be 
upon him, though his anceſtor purchaſed, and never preſented 
to the advowſon. id. 

So the heir of him in reverſion, after an uſurpation in the time 
of tenant by the curteſy, in dower, for life, for years, tenant by 
ſtatute- merchant, ſtaple, or elegit, 2 Inft. 359. Fon. 48. 

So the iſſue in tail, after an uſurpation in the life of tenant in 
tail. 2 Inſt. 359. Jon. 49. 

So the ſucceſſor of him in reverſion, if an uſurpation be upon 
the leſſee, &'c. of an eccleſiaſtical perſon, Semb, Fon. 48. 

But if an infant purchaſes an advowſon, and an uſurpation be 
upon him, he is not within this ſtatute. 2 Inf. 358. 

So the leſſor himſelf is not within the ſtatute, though the heir 
is, when the uſurpation is upon his leſſee, Sc. 2 Inſt. 359. 

Nor a man in remainder, or his heir. Bid. 

So a feme covert ſhall not have aid by the ſtatute, if an uſurpa- 
tion be, during the coverture, to an advowſon purchaſed by her. 

on. 49. 
73. 1 an uſurpation be upon a biſhop, or other eccleſiaſtical 
perſon, his ſucceſſor ſhall not have a quare impedit; for the ſtatute 
aids only upon an uſurpation in the vacation, or when the an- 
ceſtor could not have remedy at the time of the uſurpation. Semb. 
Jon. 47. 49. F. N. B. 34. M. 

Vide Quare non admiſit. —Pleader, (3 I. 1, &c.) 


(E) Juris Utrum. 
When it lies, 


A Juris utrum is the higheſt writ which a parſon can have. 


F. N. B. 48. R. 

And it lies where the lands and tenements of à rectory are 
aliened by the predeceſſor of the parſon, 1bid. 

Or are recovered againſt the predeceſſor by verdict, or by con- 
feſſion or default, without praying in aid of the patron and ordi- 
nary. F. N. B. 48. R. 49. 

do if the predeceſſor be diſſeiſed of his lands or tenements. 
F. NM. B. 49. 4. 6 

Or any intrudes upon them aſter the death of the predeceſſor. 
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QUARE IMPEDIT. 


So an abbot, prior, Qc. being parſon imparſonee of a church, 
ſhall have a juris utrum. F. N. B. 49. E. 
So a dean and chapter, prebendary, vicar, Oc. V. N. B. 4g. 


M. N. C. 


QUARE INCUMBRAVIT. 
(A) When it lies. 


IF the plaintiff, in a quare impedit, fues a ne admittas within ſix 

months, and afterwards recovers, and before judgment the 
biſhop had inſtituted another to the church, he ſhall have a gquare 
mncumbravit againſt the biſhop, and ſhall recover his preſentation 
and his damages. F. N. B. 48. J. O. 

So every party, who ſues a ne admittas, may have a quare in- 
eumbrawvit after his recovery, if the church be full by the preſenta- 
tion of another. 

Though the biſhop admits the preſentee of him, who is found 
patron by a jure patronatfs, F. N. B. 48. H. 

Or if the biſhop admits the clerk of a ſtranger, as well as of 
the party to the writ, F. N. B. 48. I. 

Or admits after ſix months, as well as before. F. N. B. 48. I. 

Though the biſhop preſents the clerk of the plaintill. 
N. N. 111. 6, 

So a guare incumbravit lies, if the biſhop incumbers, when 
no quare impedit is pending, and no debate for the church, 
FAS \ 4 Þ @ 7 

Or before judgment given. N. N. 111. 6. 


(B) How the Procecdings ſhall be. 


PHE quare incumbrevit is an original writ, which Tues out of 
Chancery, and not out of the court where the recovery was, 
J. N. B. 48. G. 

And it ought to be ſued in the county where the church is. 
F. N. B. 48. D. 

And in the court where the recovery was, if the record remains 
there. F. N. B. 48. F. 

But the king may ſue a grare incumbravit in B. R. though the 
recovery was in C. B. F. N. B. 48. E. 

So a common perſon, if the record be removed there by 
error. F. N. B. 48. F. N 

The proceſs ſhall be an alas, and then a diſ/ringas. F. N. B. 
48. 

The plaintiff in a quare incumbravit ought to mention his reco- 
very in his writ and count. Per meliorem epinionem. F. N. B. 
48. K. a 

Or if there he no recovery, he may have a ſpecial count. 
N. V. 118.5. 6 . 


The 
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QUARE INCUMBRAVIT. a 


The defendant may demand oyer of the recovery mentioned in l 
the count. N. N. 111. 6. 1 

The defendant may plead that he did not incumber ſince the * 
prohibition delivered. F. N. B. 48. N. 

But the plaintiff in his count need not ſay where he recovered. 
N. N. 111. 6. 112. 6. 

Or whether he recovered ſince, or before the ſix months. 
N. N. 111, 6. 

Or that the biſhop refuſed his clerk ; for if ho incumbered, it 
imports it. 

If the plaintiff be nonſuit, he may have another quare incun- 
bravit, and vary his count. F. N. B. 48. M. 


(C) When it does not lie. 


BY T none ſhall have a quare incumbravit, except after a reco— 
very in a court. F. N. B. 48. E. 

Nor if a church be incumbered before a ne admittas ſued. 
F. N. B. 48. H. 

So a quare incumbravit does not lie, if the biſhop, after the ſix 
months, collates by lapſe. F. N. B. 48. L. N. N. 112. a. 

So a quare incumbravit does not lie, if the biſhop incumbers, 
pending a right of advowſon, though the plaintitF recovers ; for 
the plaintiff in a right of adyowſon cannot have a ne admittas ; for 
he recovers the advowſon only, and not the preſentation. 


F. N. B. 48. Q. 
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QUARE NON ADMISIT. 


(A) When it lies. 
1 a recovery in a quare impedit, if the biſhop refuſes to 


admit the clerk of the plaintiſt, he ſhall have an a/as, pluries, 
and attachment, or at his election a writ of guare non adnmifit ; in 
which he ſliall recover damages only for the refuſal. #, N. B. 
47. C. G. 
And it lies, upon a recovery by the king, as well as by a com- 
mon perſon. V. N. B. 47. C. D. 
And it may be ſued out of Chancery, F. N. B. 47. C. 
Or out of C. B. which, in term, is moit proper. J. N. B. 
47. C. | 
And it lies againſt a biſhop, upon a refuſal by his vicar-general. 
F. N. B. 47. 1. | 
90 upon his refuſal, though he afterwards admits him. ö 
F. N. B. 47. I. 
So it lies againſt the guardian of the ſpiritualties, upon a refuſal 4 
by the biſhop then dead. J. N. B. 47. I. Qn. 
Or againſt the official of the biſhop. J. &. B. 47. N. „ 
A quare | 
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QUARE NON AD MIS fr. 


A quare non admifit ſhall be ſued in the county where the refuſal 
was. F. N. B. 47. F. 

And by a common perſon in B. or, if the judgment be affirmed 
in error, in B. R. F. N. B. 47. E. 

But by the king it may be in B. R. as well as in C. B. thougl: 
no error brought. F. N. B. 47. D. 

The writ ought to recite the recovery. F. N. B. 47. C. 

But it will be a good plea ſor the biſhop, that the church is li- 
tigious. F. N. B. 48. B. | 

That the church is full, of another preſentation by any one no 
party to the record. F. N. B. 47. K. 

That he himſelf preſented by lapſe. F. N. B. 47. M. 

That he has admitted his clerk. F. N. B. 47. H. 

So it does not lie againſt an archdeacon for refuſal of induction; 
for the plaintiff ſhall cite him into the ſpiritual court, or have an 
action upon the caſe. F. N. B. 47. H. 

Nor upon a recovery of a preſentation to a donative; for he 
ſhall have a writ to the ſheriff to put him into poſſeſſion. 
F. N. B. 48. A. | 

Or a writ to him who ought to inſtall, &c. the preſentee to the 
donative, to put him into poſſeſſion, F. N. B. 48. C. 


QUARE OBSTRUXIT, 


(A) The Urit of Quare Obſtruxit. 


A Dare obftruxit is a writ, which lies againſt him who ob- 
ſtructs the plaintiff's way, to which he has 4 right in the 


land of another. Nom. V. erb. Dr. Obſtruxit. 
And it lies in the nature of a writ of right cloſe directed to the 
lord or bailiſfs of a manor of antient demeſne. F. N. B. 11. I. I. 


QUARTER SESSIONS, 
Vide Fuſtices of Peace, (D. 1, &c.) 


QUA EST EADEM. 
Vide Pleader, (E. 31.) 


Uu * 
Vide Afion, (B. 2.—C. 2.)— Fuftices, (K. 1, &c.) - Roy, (F. 1, 2, 3.) 


2 rr. 
Fide Pleader, (E. 235 24.) — Tempe, (G. 13.) 


QUEM REDDITUM REDDIT. 
Vide Fine, (F.) 


Ur 
Vide Parliament, (G. 25, &c.) 


QUIA DOMINUS REMISIT CURIAM, 
Vide Droit, (C. 2.) 


QUID JURIS CLAMAT, 
Vide Fine, (F.) 


Guia THR 


HEN an accountant in the Exchequer is acquitted, he 
ſhall have his guietus. 
As to a ſheriff's quietus, vide Viſcount, (G. 4.) 


. &c. 
Vide Action upon Statute, (E. 1, &c.)—Jnformatien, (A. 3.) 


QUIT-RENT. 
Vide Rent, (C. 2.) 


ob EI_ DEFUREGEAT 
(A) When it lies. 
(A. 1.) By the Common Law, 


BY the cuſtom of ſome places a quod ei deferceat lies at common 
law; as in Wales. 2 Inft. 350. R. Jon. 381. 

So by the common law, it a recovery was againſt the huſband 
in a real action by render of the huſband, his wife might recover 
her dower. 2 1»ft. 349. 

Yet in the ſuperior courts no qed ei deferceat lies by the com- 
mon law. 2 Inft. 350. Jon. 381. 


(A. 2.) By the /. V. 2. 4. 


But now by the ff. M. 2. 4. if a recovery be againſt the huſband 
by default, his wife ſhall have a guad ei deforceat ; and if the tenant 
cannot ſhew that he had right to the tenement at the time of the 
recovery, the wife ſhall have her dower, Vide 2 1nft. 349. 
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QUOD PERMITTAT. 


| (A) When it lies, 
A Dud permittat lies againſt him who diſturbs another in his 


right to common of paſture, turbary, piſcary, aqueduc, 

way, fair, market, or other privilege. F. N. B. 123. F. H. 

As for diſturbing in his efovers. V. N. B. 123. H. 

Or diſturbing the villeins of a lord in doing ſuit at his mill, 
where they ought to do it by preſcription. F. N. B. 123. M. 

Or diſturbing in having water to his fountain, where he ought 
to have it. F. N. B. 124. 4. 

Or in his paſſage ultra aquam, bid. 

In his free foldage. 161d. 

In the erection of ladders in the ſoil of another, for repairing 
a an houſe contiguous. lbid. 
In his corody. id. 
i So a quod permittat lies for abating a nuſance in the freehold 
5 of another. V. N. B. 124. H. Vide Action upon the Caſe for a 

Nuiſauce, (D. 2.) 


(3) By whom it lies. 


A Aol permittat hes upon a diſturbance, or difſe;ſin to the 
plaintiff, or his anceſtor ; but in no other degree. F. N. B. 
123. H. 
And when it is brought upon a diſeiſin to the anceſtor, it is in 
the nature of a mort d'ancgſtor. FH. N. B. 123. K. 
So an abbot, Sc. might have had it, upon a difeifin to his pre- 
| deceſſor. F. N. B. 123. H. I. 
VE A quod permiltat lies by tenant in fee, or in tail. F. N. B. 
by 124. B. C. 
So it lies by the heir, or feoffce of him to whom a nuiſance is 
. done. F. N. B. 124. H. 125. A. 
* So a qu permittat hes againſt the heir, or feoffee of him who 
| did a nuiſance to the freehold of another, if the nuiſance be con- 
tinued. F. N. B. 124. H. 125. A. 
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(C) When it does not lie, 
BUT a quod permittat does not he for reaſonable efovers in a 
wood, &c. for which an aſſiſc of novel diſſeiſin is given by tlic 
A. V. 2. 26. F. N. B. 124. A. 
(D) How the Proceeding in it Hall be. 
(D. 1.) By Juſtices in the County. 


A vod permittat is wicontiel before the ſheriff by zuſtices in his 
county court; or it may be ſucdin C. B. F. N. B. 123. 6. 


3 (D, 2. 
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' QUOD PERMIT TAT. 
O0. 2.) By Writ in C. B. 


A quod permittat by writ in C. B. lies againſt a diſſeiſor, or 
diſturber of his common, way, c. upon a diſſgin to the plaintiff 
himſelf, or his anceſtor. F. N. B. 123. H. 

If the common be in the land of a perſon certain, he need not 
mention in his writ the number of cattle. F. N. B. 123. G. 


(D. 3.) The Proceſs, 


The proceſs in a gud permittat is ſummons, attachment, and 
diſtringas. F. N. B. 124. F. 

And if nichi] be returned upon the ſummons, a capias ſhall go. 
F. N. B. 124. F. 


* — * * 


Q' DV 0. Us 
(A) When it lies. 


Aus jure is a writ of right in its nature, and lies by the lord 
of a vill, or of a waſte, or by any ſeiled in fee, againſt him 
who claims common in his land. F. N. B. 128. 


(B) How the Proceeding Wall be. 


THE proceſs in a qr jure is ſummons, attachment, and diſtreſs. 
F. N. B. 128. L. 

And if the defendant makes default after appearance, the 
grand diſtreſs ſhall go inſtead of a petit cape. F. N. B. 128. J. 

The defendant ſhall make his defence, ſhall make title to the 
common, ſhall allege ſeiſin of it, and the pee, and quad tale fit 
jus ſuum offert, Sc. as the demandant does in a writ of right. 
K. N. J. 128. 4 

Jo the title alleged by the defendant, the plaintiff ſhall make 
defence, and ſhall defend againſt the ſeiſin alleged by the defend- 
ant, and ſhall join the w/e upon the mere right, or by battle. 
F. N. B. 128 J. 


QUO WAR R ANT O. 
(A) When it lies. 


A Ow warrants is in the nature of a writ of right for the 
ung, againſt him who uſurps or claims any franchiſes or 
hberties, to ſay by what authority he claims them. 2 1nft. 282. 
9 Co, 28. a. Tel. 191. 
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QUO WARRANT oO. 


So the king may have an information in the nature of a quo 
warranto. 

Or a writ of inquiry out of the Exchequer. Co. Ent. 5 30. B. 

A quo warrants lies for all franchiſes. | 

As for waifs, eſtrays, Cc. Co. Ent. 528. 541. 544. 
Goods and chattels of felons, deodands, Ec. Co. En, 
$28. 549- 

Fines, amerciaments, iſſues, Sc. Co. Ent. 551. b. 561. a, 

A park, warren, &c. Co. Ent. 561. 

So for wreck of the ſea, &c. 2 Rol. 205. J. 35. 

Or for taking laſtage or ballaſtage of ſhips. 1 Sid. 86. 

So it lies for franchiſes, which cannot be ſeiſed into the king's 
hands; for the party may be ouſted of them. 

As for a court baron. Duo . 14. Trebys argument. Per 
3 F. 2. dub. 2 Cre. 259. Tel. 190. 

A court-leet, or borough court. Co. Ent. 527. b. 544. 

A fair, market, toll, Sc. Co. Ent. 527. b. 544. 561. a. 

[Information in the nature of quo warrants lies againſt any one 
claiming an exc/uſrve ferry over a public river, but not for tak- 
ing money of paſſengers. Rex v. Reynell, H. 15 G. 2. Str. 1161.] 

So it lies for claiming to be a corporation. Co. Ent. 5 27. b. 

To chuſe bailiffs, or other officers. Co. Ent. 527.6. 537. b. 

Coroner, conſtable, clerk of a market, juſtice, &c. Co. Ent. 
528. a. 537. B. 551.6. 

[For exerciſing the oſſice of ſteward of a court: leet, but not of 
a court-baron. Rex v. Hulſton, H. 11 G. Str. 621.] 

[It lies for the office of conſtable. Rex v. Goudge, M. 18 G. 2. 
Str. 1213.7 

So it lies upon a claim of exemptions; as to be exempt from the 
government of the mayor, juſtices, c. Co. Ent. 5 28. a. 

So a quo warranto lies againſt him who abuſes his franchiſes, or 
liberties. 2 1nt. 496. 

So it lies upon a claim of the correction of others; as to have 
the aſſiſe of bread and beer, weights or meaſures. Co. Ent. 528. 0. 

To have a priſon, power of arreſting, &c. Ibid. 

Puniſhment of foreſtallers, or other offenders. id. 

Pillory, tumbrel, Cc. Co. Ent. 5 5 1. b. 

[It lies where any new juriſdiction, or a public truſt, is execut- 
ed without authority, though it is no uſurpation upon any franchiſe 
of the crown. Rex v. Nicholſon, P. 6 GC. Str. 299. Rex v. 
Bayles, T. 3 G. 2. Sir. 836. Ld. Raym. 1559. 


(B) When not. 


UI by the . 18 Ed. 1. ef guo ævarranto, every one who had a 
franchiſe before the time of X. 1. and can prove his enjoy- 
ment afterwards, by verdict, or other means, his franchiſe, Ec 
thall be confirmed. . 
And therefore if it appears upon a quo warrants, that the de- 
fendant has enjoyed time whereof, &-:. franchiſes, Qc. which lie 


in preſcription, or thoſe which lic in charter, by grant within the 
| time 
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QUO WARRANT 0, 


time of R. 1. or, if granted before, if they be confirmed or allowed 
ſince, he ſhall not be ouſted of them. 2 1. 495. 9 Co. 28. 

[It does not lie for erecting a warren. Rex v. Lowther, M. 
12 G. Str. 637. 2 Ld. Raym. 1409.] 

It does not lie for a forfeiture by non-attendance. Ld. Bruce's 
caſe, M. 2 G. 2. Str. 819.7 

[The court will not grant information guo warronto for making 
a rabbit-warren, nor for ſetting up a fair; the remedy is, by ap- 
plication to attorney-general, who may grant it. Jbotſon's caſe, 
P.g9G.2. B. K. H. 261.) 

[Nor for holding a court-leet in a manor; for it is a private 
right, and may be had in a civil action. Rex v. Cain, T. 10 
11 G. 2. Andr. 14.) 

[Nor where two ſcts of church-wardens are ſworn in. Rex v. 
Dawbeny, M. 17 G. 2. Str. 1196.] 

[Nor where the defect of defendant's title is ſtale, as of twenty 
nine year's ſtanding, and has never been queſtioned before. Rex 
v. Stephens, M. 31 G. 2. 1 B. M. 433-] * Or within twenty 
years. Cowp. 59. 4 Burr. 25 23. 1 Term Rep. 3. 

But poſſeſſion of a corporate franchiſe for leſs than twenty 
years, is not of itſelf a ſuſſicient objection to an information in 
the nature of quo warrants, to try the validity of a title to ſuch 
franchiſe. 2 Term Rep. 767.“ 

The time for applying for an information in nature of a gu9 
warranto was reſtrained to fix years, by a rule of Hilary Term, 
1791.* 


(C) The Procceding in a Quo Warranto, 
(C. 1.) In what Court it ſhall be. 


BY the /. made 6 Ed. 1. (but proclaimed 30 Ed. 1. and there. 
fore printed of that year, 2 1. 279.) all perſons ought to 
enjoy their franchiſes, 1! not uſurped over, till the coming of the 
king or juſtices in eyre. 
And thereby, and by the /,. 18 Ed. 1. when juſtices in eyre 


were in being, a gu warrants lay before them. 2 1:2, 498. 


(C. 2.) What Proceſs. 
By the /f. 6 Ed. 1. (printed 30 Ed. 1.) the ſheri ſhall make 


proclamation forty days before the eyre, that all appear to ſhew 
quo warrants they claim their franchiſes; and if any makes de- 
fault, his franchiſe ſhall be ſciſed into the king's hands, till he 
appears, nomine diftriftions, and then replevied, if he anſwer im- 
mediately; if he excepts, that he ought not to anſwer without an 
original, it ſhall be inquired, whether he himſelf uſurped; and 
if found fo, he ſhall anſwer immediately without an original; if 
he found that his anceſtor died ſeiſed of the franchiſe, an original 
thall be ſued in this form; Rex, &c. ſum per bone: ſummeniteres A. 
qued fit, Sc. oftenſurus quo warrants tenet, c. 
If A. appears upon the original he ſhall anſwer, and replication 
and rejoinder fhall be made. By the ſame fature.” 
M 2 It 
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QUO WARRANT o. 


If he does not appear, nor is eſſoined, it ſhall be as in ere. 
By the /ame //atute. 

And thercfore the firſt proceſs againſt the defendant in a gr 
warrants is ſummons. I Sid. 86. - 

If he does not appear thereon, judgment ſhall be for ſeiſure, 
1 Sid. 86. 2 Rol. 46. 

So in an information in the nature of a = warranto, the firſt 
proceſs ſhall be a venire faciag. Co. Ent. 5 27. b. 1 Sid. 86. 

if the party does not appear the fame term, he ſhall loſe his 


franchiſe for ever. 2 Inft. 282. 
If he does not appear upon the venire facias, there ſhall be a 


difiringas. 1 Sid. 86. 1 Sal. 374. 
If he appears, his franchiſes ſhall be replevied of right, 


2 Tf. 282. 
If an information be againſt a corporation, the firſt proceſs ſhall 
be ſummons, and afterwards d:fringas in infinitum. Carth. 503. 
And fi ftcen days are ſufhcient between the 0% and return. 


R. Ca: th, 503. 
Ard if there be no appearance upon the diftringas, the iſſues 


may be eſtreated. R. Carth. 503. 

50 upon an inquiſition returned into the Exchequer of an uſur- 
pation of franchiſes, a d;fringas ſhall iſſue againſt the uſurper, 
who thereupon may appear and plead. Cy. Ent. 531. 

If an uſurpation be by a corporation, proceſs ſhall be againſt 
them by their corporate name. 2, War. 16. Treby's argument. 
Vide jo , (C. 3.) 

If it be for uſurping to be a corporation, it ſhall be againſt the 
natural perſons who uſurp, or by a name which comprehends them. 

9. War, 415. Treby's argument, — Quo V. 69. Pollexfen's ar- 
"ide Pe, (C. 3.) 


gument, 


(C. 3.) Information. 


Thie genera! proceeding is by information for the king, by, his 
attorncy-general, againſt any uſurper of franchiſes, &c. to thow 
quo warravito he utes them. Co. Ent. 5 27. b. 

So againſt him, who exerciſes a power unlawfully; as if a 
mayor, &c. admits to freedom perſons who have no right; for 
there is no other remedy, 1 Saf, 374. 

And even after twenty years quiet pollcſhon, t the king may pro- 
ſecute by his att orney-g general, 1 Term Rep. 3.* 

By the /. 9 Ann. 20. an information in the nature of a qu 
evarrants may be granted by leave of court, at the relation of any 
deſiring to ſue, againſt any, who intrudes into, uſurps, unlaw fully 
holds, or executes any offices, or franchiſes of a corporation. 

Information on this ſtatute lies not againſt a corporation as 2 
body, but only againſt individuals uſurping franchiſes in a corpo- 
ration, Information againſt a corporation is always by the attor- 


ney general. Rex v. Carmarthen, I. 33 8. 2. 2 B. M. 869. 
8 * And 
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QUO WARRANT oO. 


And theſe informations are no longer granted as of courſe; 
but the court will conſider all the circumſtances of the caſe, before 
they diſturb the peace of corporations, 1 Term Rep. 3.“ 

And where the rights of ſeveral perſons may be properly tried 
in one information, the court may order one againſt ſeveral, 

[After rules are made abſolute for four informations againſt 
four defendants, the court may direct that there ihall be only one 
information againſt all the four defendants. Rev v. TIgſter, P. 31 
G. 4. 1 8. 8. $73-] 

If an information be for uſing a franchiſe by a corporation, iþ 
ought to be againſt the corporation. 2 Nl. 115. 

If for uſurping to be a corporation, it ought to be againſt the 
particular perſons, 2 Rzl. 115. 

[If it does not appear whether a court, at which election was 
made, was competent or not, the court will grant information; or 
where any other material points are doubttul. Rex v. Latham, 
P.4G. 3. 3 K. 1485,] | 

[Whether B. R. can grant it on the application of a private 
perſon, for uſurping a market upon the crown, Dub. Rex v. 
ilarſaen, M. 6 G. 3. 3 B. M. 1812. 

The court will not grant it on oath of belief of non-refidence, 
defendant ſwearing to his refidence, and paying ſcot and lot, and 
the rule may be diſcharged with colts, R. v. Hardroer, M. 
7 G. 3. 4 B. MH. 1963. 2024.] 

The court will not grant it if the informant hath acquieſced in 
the uſurpation, and is partaker of the guilt, or thews no right of 
himſelf or others, which depends on invalidating detendant's title, 
or the objection cured by long ſubſequent conduct, or the conſe- 
quence prove fatal to the corporation which has been drawn into 
acts by the informant which he would now turn to their deſtrue- 
tion. Rexv. Danes. Rex v. Marten, H. 7 . 3. 3 7 G. 3. 
4B. M. 2022. 2120. ] * 1 Term Rep. 3, 4. 

* And the circumſtance of the relator's ſtanding in the fame 
ſituation with the defendant, or its apnearing that the corporation 
mult neceſſarily be diflolved, by impeaching the defendant's title, 
and the title of thoſe who claim under him, will govern the dit- 
cretion of the court, in refuling Tuch an application. 2 Term 
Rep. 767.5 

* After the death of a mayor, the court will not grant an in- 
formation each a derivative title, where the mayor died in 
the undiſturbed poſſeſſion of it. 1 Term Rep. 4. ere. 

The court will not decide the validity of the election of a cor- 
porator, if the queſtion be new or doubtful, or a rule to thew 
cauſe for an information in the nature of a % warrants, 


Deng. 397. (382.)* | 
(. 4.) Flea, Vo 


By the ft. 9 Ann. 20. the deſcendant ſhall plead the ſame term 
th: information is exhibited by that ſtatute, unlets the courc gives 
iurther time. 


M 3 And 
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QUO WARRANT O. 


And the defendant may diſclaim the liberties mentioned in the 
information, Co. Ent. 527. b. 

Or diſclaim as to part, and juſtify as to other, part. Co. 
Ent. 529, b. 

After plea, the defendant may amend his plea, paying coſts, be. 
fore demurrer joined. 1 Sid. 54. 

[At any time before trial, the court will give leave to defendant 
to withdraw his plea and plead de novo, on terms. Rex v. Blatch. 


ford, H. 8 E. 3. 4 B. M. 2147.) 


So the defendant in a que warrants may by plea ſhew his title 
to the liberties claimed. 

And in ſuch caſe he ought to ſhew a full title to himſelf, 
9 Co. 24. 6. K. 2 Leo. 28. Hard. 456. 

As if the king grants bona felonum, or other franchiſes, which 
lie in charter, to an abbot, & c. whoſe poſſeſſions come back to the 
crown, and the king re-grants bona felonum, be c. ades plene prout 
abbas habuit ; in 2 quo wwarranto againſt the grantee, the defendant 
ought by his plea to ſhew the firſt grant to the abbot, the re- union 
in the crown, and afterwards the re-grant, &c. X. 9 Co. 26. a. 
Per Popham, 2 F. cont. Mo. 297. 

If he pleads the king's charter, he ought not to plead that he 
granted and confirmed ; for that is double. 1 Sid. 86. 

If he pleads a grant of an office, he ought to ſhew it to be an 
ancient office. Semb. 1 Sid. 86. g 

He ought to allege the thing done to be appurtenant to his 


office, 1 Sid. 86. 


If he pleads a grant to an abbot, Oc. he 'ought to ſhew, for 
what eſtate, R. Mo. 297. 

If he ſhews a privilege to him as a copyholder, he ought te 
plead it in him who has the freehold at leait. R. Ye. 191. 

But it is ſufficient, that the plea be as general as the informa- 
tion; as if a quo werranto be for uſing a market, toll, &c. it is 
ſuſſicient to make title to the market, toll, Sc. without ſaying, 
how much the toll was. Pal. 81, 

If he claims a franchiſe as appendant to a manor which came 
to the king by the attainder of Þ, and afterwards was granted to 
him; it is ſufficient to ſay, that B. fuit debito modo attinflus, 
Semb. 3 Leo. 72, 

So if he claims franchiſes by preſcription,-and others by char- 
ter, he may conclude eo warrants utitur generally; for it ſhall be 
taken diftributive. R. Mo. 398. 

[If the affidavit annexed to a plea in abatement has no title, 
the plea ſhall be ſet aſide, Rex v. Jones, H. 15 G. 2. Str. 1161.] 

In guo avarranto againſt particular members, the title of other 
members de ſauddo cannot be diſcuſſed. Cowp. 508.“ 

And where the right of election is in freemen in their corpo- 
rate capacity, the queſtion, whether they were duly choſen or not, 
is not to be tried at the election of a third perſon. Coop. 507-* 

* Where a voter is in poſſeſſion, the rights of the electors can- 
not be difcuſſed in a trial of the rights of the elected, at leaſt 
without notice. Coop. 503.“ 
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QUO WARRANT oO. 


Jo prove the exiſtence of an aggregate corporation conſiſting 
of different incorporated trades, entries of admiſſion into the ſe- 
veral trades are admiſſible evidence. Doug. 374. (359+) 


(C. 5.) Judgment. 


In a 9% warrants, there ſhall be judgment imme liately for the 
king, if the defendant diſclaims. C9. Ent. 5 27. b. 

If the king cannot have the franchiſe claimed, judgment ſhall 
be that the defendant be ouſted of it. C. Ent. 527. b. 530. Per 
Holt. Sho. 280. 4 Mod. 58. 2 Med. Ca. 234. 2 Cre. 260. 

So in an information for uling an authority to which he has no 
right, 1 Sal. 374. 

If a franchiſe, or liberty, which may ſubſiſt in the crown, be 
forfeited, the judgment in a guo warrants for it, either for ſciſing, 
or ouſting, will be proper. Per Halt. Sho. 280. 

If the franchiſe was created by the king, and may ſubſiſt, c. 
the judgment for ſeiſure will be the moſt proper. S. 280. 

So judgment ſhall be, for ſeiſure of the franchiſe into the king's 
hands, in a gus warrants for a franchiſe not granted by the king. 
1 Sal. 374. | 

If 7 maſſe be for ſeiſure of the franchiſe, all franchiſes inci- 
dent, or ſubordinate, granted by the ſame charter, are alſo for- 
feited, R. Pal. 82. 

So by the ff. 9 Ann. 20. if the defendant, on information pur- 
ſuant to that ſtatute, be found guilty of uſurpation, intruſion into, 
unlawful holding, or executing any offices or franchiſes there 
named, the court may give judgment of outer as well as fine, and 
colts ſhall be recovered on either fide. 

If the defendant be fol duly elected, but not ſworn into the 
office, there ſhall be judgment of cer. 2 Mod. Ca. 234. 
Mayor of Penryn's caſe, P. 10 G. Str. 582. Afirmed in Pars 
liament.] 

And no manaamys lies to ſwear, till that judgment be reverſed, 
11 Geo. 1. 2 Had. Ca. 334. 

So if the attorney-general confeſſes the defendant's plea, th=re 
ſhall be judgment for the allowance of the franchiſes. Cz. Ant. 

7535.6. 537+ 4 549. 504 | : 

But a confeſſion by the attorney-general does not bind the king, 
where the matter is not private, but concerns the public, 
1 Rol. 112. 

So a confeſſion by the attarney- general, if it be not after a plea 
upon record, does not warrant the court to give judgment againſt 
the king. Semb. Sav. 19. 

So a confeſhon by the attorney-general does not conclude the 
king, or the court, in a point of law; but only as to the fact, 
R. 2 Bul. 296. 

[1f defendant confeſſes uſurpation for part of the time only, and 
from thence inſiſts on election, there cannot be judgment of onfler, 
but only capiatur pro fine, Rex v. Biddle, T. 6 G. 2. Str. 952. 
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{C. 6) 
The effect of 
the judg- 
ment, 


QUO WARRANT O. 
[If a mayor ſuffers judgment to go againſt him by default, 


though his whole expences are offered to be paid, whereby the 
rights of others are affected, judgment may be ſet aſide, and 
another perſon admitted to deſend in his name indemnifying him. 
R. v. Dazves. H. 9 6. Ss =o B. M. 2277. 

[The defendant muſt ſhew a title, nor need the king traverſe 
any thing but the title ſet up; if one material iſſue is found for 
the crown, the crown muſt have jndgment. Rex v Leigh, H. 
8 G.3. 4 B. M. 2143.) And the proſecutor, on judgment of 
ex/ter being given, is entitled to his coſts on all the iſſues. 1 Term 
Rep. 453. 

The judgment in a quo 2varrants is final; for it is in the nature 
of a writ of right. 1 Sid. 86. 

And therefore, if judgment be againſt the king, the king ſhall 
be for ever bound, as to the thing adjudged. 1 Rel. 112. 

So if judgment be againſt the king upon a confeſſion by the at- 
torney-general, it ſhall never afterwards be re-examined for a 
matter in fact; for as to the fact it is concluſive, though not as 
to the law, Hard. 129. 

But upon a judgment againſt a corporation for ſeiſing of their 
hberties, the corporation ſhall not be ſeiſed or diſſolved. 
4 Med. 58. 

And there cannot be judgment againſt a corporation but in their 
politic capacity. 4 Med. 58. 


(C. 7.) Execution. 


After judgment for ſeiſure of liberties into the king's hands, a 
writ of ſeiſure ſhall ifſue to the ſheriff, Co. Ent. 539. b. 
And thereon the ſheriff ſhall return a ſciſure. Co. Ent. 5 40. b. 


. 
Vide Appeal, (A. 3.) — Juſtices, (8. 2.—Y. 12.) 


RATIONABILIB US DIVISIS, 
Vide Droit, (L.) 


RAVISHMENT OF WARD. 
Vide Guardian, (H. 3.) 


= a IJ MM 
Vids Abatement, (H. 1.)—Amendment, (T. 6.) —Fait, (F. 1.) 


le . 


Reading a Deed. 
Vide Tait, (B. 2.) 


* 
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Reading a Bill. 
Vide Parliament, (G. 12. 14, 15.) 
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Commiſſion of Rebellion. 
Vide Chancery, (D. 5.) 


= £9 U._ TFT Ei 
Vide Garranty, (K. 3.)—Pleader, (K.) 


RECAT ITO 
Vide Pleader, (3 K. 32.) 


err 


(A) Receipt ;. when allowed. 
(A. 1.) Of a Termor for Years. 


ECEIPT is, when, in an action between others, a 
ſtranger prays to be received to defend his right, or in- 
tereſt, 

As by the f. Ge. 11. (which is the firſt ſtatute which gives 
receipt) 2 Inft. 323. If the tenant of the freehold is impleaded 
by colluſion to ouſt a termor of his term, he, before judgment, 
may challenge his term. 

And therefore where the tenant of the frechold makes default, 
or renders the land, or ſays nothing, he who has a term by deed, 
may pray to be received to defend his intereſt. 2 nfl. 323. 

do tenant by ſtatute-merchant, ſtaple, elegit, &c. 2 Inft. 323. 

So if the tenant vouches A. who enters into warranty, and af- 
terwards makes default. 2 Inft. 324. 

So a tenant for years may be received in dower; though the 
writ be againſt him and another R. 3 Leo. 168. 

And therefore he who prays to be received before judgment, 
ſuggeſts a colluſion between the plaintiiF and defendant. Reb. 
Ent. 253. R. that it ought to be ſuggeſted ; but all, except Ander- 
fon, agreed, that it is not traverſable. R. 3 Leo. 168, 9. 

But a tenant for years ſhall not be received upon the „. of 
Ghc. 11. for faint pleading of him who has the freehold. 


2 Inſt. 323. 
(A. 2.) Of him in Reverſion or Remainder. 


So by the common law, if tenant for life, or years, by colluſion, 
and to the fraud of lim in reverſion, permitted himſelf to be im- 
pleaded, 
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(e. 6) 


QUO WARRANT o. 


[If a mayor ſuffers judgment to go againſt him by default, 
though his whole expences are oftered to be paid, whereby the 
rights of others are affected, judgment may be ſet aſide, and 
another perſon admitted to defend in his name indemnifying him, 
R. v. Dawves. H. 9 G. 3. 4 B. MH. 2277. 

[The defendant muſt ſhew a title, nor need the king traverſe 
any thing but the title ſet up; if one material iſſue is found for 
the crown, the crown muſt have jndgment. Rex v Leigh, H. 
8 G.3. 4 B. M. 2143.] And the proſecutor, on judgment of 
ev/ter being given, is entitled to his coſts on all the iſſues. 1 Term 
Rep. 453. 


The judgment in a % 2varrants is final; for it is in the nature 


Tyne effect of of - writ of right. 1 Sid. 86. 
the judg- 


ment, 


And thereſorc, if judgment be againſt the king, the king ſhall 
be for ever bound, as to the thing adjudged. 1 Rel. 112. 

So if judgment be againſt the king upon a confeſſion by the at- 
torney-gencral, it ſhall never afterwards be re-examined for a 
matter in fact; for as to the fact it is concluſive, though not as 
to the law, Hard. 129. 

But upon a judgment againſt a corporation for ſeiſing of their 
hberties, the corporation ſhall not be ſeiſed or diſſolved. 
4 Med. 58. 

And there cannot be judgment againſt a corporation but in their 
politic capacity. 4 Mad. 58. 


(C. 7.) Execution. 


After judgment for ſeiſure of liberties into the king's hands, a 
writ of ſeiſure ſhall iſſue to the ſheriff, Co. Ent. 539. b. 
And thereon the ſheriff ſhall return a ſciſure. Co. Ent. 540, b. 


A 
Vide Appeal, (A. 3. — Juſtices, (8. 2.— T. 12.) 


RATIONABILIBUS DIVISIS. 
Vide Droit, (L.) 


RAVISHMENT OF WAR D. 
Vide Guardian, (H. 3.) 


Han Y n | 
Vide Abatement, (H. 1.)—Amendment, (T. 6.)—Fait, (F. 1.) 
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Veading a Deed. 
Vide Tait, (B. 2. 
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Reading a Bill. 
Vide Parliament, (G. 12. 14, 15.) 


n 


Commiſſion of Rebellion, 
Vide Chancery, (D. 5.) 


a £3. VV Ti ES 
Vide Garranty, (K. 3.) —Pleader, (K.) 


KECAP TER 
Vide Pleader, (3 K. 32.) 


e 


(A) Receipt ;. when allowed. 
(A. 1.) Of a Termor for Years. 


ECEIPT is, when, in an action between others, a 
ſtranger prays to be received to defend his right, or in- 
tereſt, 

As by the ff. Gl. 11. (which is the firſt ſtatute which gives 
receipt) 2 It. 323. If the tenant of the frechold is impleaded 
by colluſion to ouſt a termor of his term, he, before judgment, 
may challenge his term. 

And therefore where thc tenant of the frechold makes default, 
or renders the land, or ſays nothing, he who has a term by deed, 
may pray to be received to defend his intereſt. 2 I». 323. 

So tenant by ſtatute-merchant, ſtaple, elegit, &c. 2 Inft. 323. 

So if the tenant vouches A. who enters into warranty, and af- 
terwards makes default. 2 Inft. 324. | 

50 a tenant for years may be received in dower ; though the 
writ be againſt him and another R. 3 Leo. 168. 

Arid therefore he who prays to be received before judgment, 
ſuggeſts a colluſion between the plaintiiF and defendant. Reb. 
Ent. 253. R. that it ought to be ſuggeſted z but all, except Auder- 
fon, agreed, that it is not traverſable. R. 3 Leo. 168, 9. 

But a tenant for years ſhall not be received upon the ff. 2 
Ghc. 11, for faint pleading of him who has the freehold. 


2 Inſt. 323. 
(A. 2.) Of him in Reverſion or Remainder. 


So by the common law, if tenant for life, or years, by colluſion, 
and to the fraud of him in reverſion, permitted himſelf to be im- 
pleaded, 
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pleaded, and would not vouch him, as he might, he in reverſion 
without being vouched might appear and enter into warranty for 
defence of his right. 2 1»ft. 344. 

And now by the /. N. 2. 3. if tenant in dower, by curteſy, for 
life, or in tail, makes default, the heir, or he in reverſion, ſhall be 
admitted to anſwer, if he comes before judgment. 2 Ji. 345. 

So if a leaſe be to A. and B. and upon a præcipe againſt 4. 
alone, he makes default, he In reverſion ſhall be received, 
2 Inſt. 345. 

So though there be a mene eſtate for life between the tenant 
who makes default, and him in reverſion. 2 Inft. 346. 

So if the reverhon be granted for life to B. who does not pray 
to be received, the reverſioner in fee may. 2 I/. 346. 

So if the tenant ſurrenders to him in reverſion, though he has 
not properly a reverſion, he ſhall be received. 2 I». 346. 

So he ſhall be received, where the tenant pleads nil dicit, or 
departs in deſpite of the court. 2 1nft. 346. | 

So if the tenant be only of a rent, by equity, the reverſionet 
ſhall be received. 2 Inf. 346. 

So by the /. 13 R. 2. 17. he in reverſion who prays to be re- 
ceived ſhall find ſurety of the iſſues of the lands in demand. 

But the king cannot be received; for he cannot be a tenant, or 


ian loco tenentis. 2 Int. 346. 


Nor he in reverſion after an eſtate tail general, or ſpecial ; for 
the ſtatute ſhall be underſtood of tenant in tail after poſhbility 
only. 2 Inft. 345. 1 And. 133. 4 Leo. 51. 

So a reverſion ought to be veſted in him ; for a condition, or 
poſſibility, is not ſuſſicient. 2 1nft, 345. 

So regularly, a reverſioner ſhall not be received, where no re- 
verſion is in him at the time. 2 1». 346. 

So if the tenant prays in aid of him in reverſion, who refuſes, 
he ſhall not be afterwards received. 2 If. 345. 


(A. 3.) Of a Wife upon Default of her Huſband. 
So by the /. W. 2. 3. if the huſband be abſent, or will not de- 


fend, or will render againſt the will of his wife, / uxor venerit 
ante judicium parata petenti reſpondere et jus ſuum defendere ad- 
mittatur, 

And therefore, in a real action againſt huſband and wife, it 
the huſband by default, or reddition, loſes the eſtate of the 
wife, ſhe ſhall be received. 2 Inf. 343. 

So upon a ment dedire, or nil dicit by the huſband. 2 Inf. 343. 

So upon faint pleading by the huſband. Cont. per Priſet, R. ac. 
8 E. 2. Cont. per Coke, 2 Inſt. 343. (Acc. Cro. El. 826. ) 

So if the huſband makes default at the aſſizes, though judg- 
ment is not given upon his default without a trial. R. 2 Lev. 9. 

50 upon a default by the huſband to the petit cape. 1 And. 18. 

50 if the huſband pleads falſely; as non-tenure. X. C1: 
EI. 826, _— 
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And it is not a good counterplea, that the huſband and wife, 
after default, levied a fine to a ſtranger. R. 1 And. 18. 

But if the wife be not impleaded with her huſband, the wife 
ſhall not be received. R. Mo. 242. 1 Les. 86. 

Vet he in remainder, or reverſion, may be received and plead 
joint-tenancy, Sc. in abatement. R. Mo. 242. 1 Leo. 86. 


(B) How the Proceeding ſhall be upon a Receipt. 
(B. 1.) If the Wife be received. 


IF the wife be received, there need not be a declaration de note, 
for ſhe was party to the ſuit before. R. Cro. El. 826. 


(B. 2.) If he in the Reverſion. 


But where he in reverſion, not party to the ſuit, is received, 
there ſhall be a declaration de nνο Cro. El. 826. Cont. per Dyer, 


the other . acc. Mo. 29. K. cont. per all the J. for, venit paratus 
reſpondere to the demandant, and therefore he ought to anſwer im- 
mediately without imparlance; for he takes notice of the demand. 


Mo. 34. 
(B. 3.) How che Party ſhall plead. 


After receipt of a tenant for years, he ſhall be allowed to plead . 4bare- 
for the ſafety of his intereſt. 2 Int. 324. ment, (1,31, 
Tenant for years ought to traverſe the title of the demandant, 


or plead in bar to it. 2 Inft. 323, 4. 
(B. 4.) Judgment by or againſt Tenant by Receipt. 


Tenant for years cannot be received after judgment. 
2 Infl. 323. 

It he be received before judgment, and his plea allowed, judg- 
ment ſhall be only that execution for the demandant be ſuſpended 
during the term. 2 Inſt. 324. 

And though there be ſuch judgment, he ſhall pay his rent, ſhall 
be ſubject to waſte, Fe. 2 Inft. 323. 


41 
4 
' 


Receipt of Parcel. 
Vide Abatement, (H. 51.) 


Court of Receipt in Exchequer. 
Vide Courts, (D. 4.) 


RECEIV ER. 
"ide Accumpt, (A. 4. E. 5.) 
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r. 
Vide Evidence, (B. 5. —Fait, E. 1.) - Grant, (G. 10.) Para, 
(A. 19.) —Pleader, (C. g.) 


of a Statute. 
Vide Action upon Statute, (G.—H,—I.—Pleader, 2 S. 2.) 


RECOGNIZANCE. 


Vide Bail, (O.—P.—Dett, A. 3.) — Enfent, (B. 4.) - Forceable Entr;, 
(D. 20, &c. 26, 27.)—TFuſtices of Peace, (B. 5, 6, 7, 8.)—Oliza- 
tion, (K.) Parliament, (L. 47.)—Pleader, (2 W. 10. 34, 35.— 
3 L. 16.)—Szatute Staple, (B.) 


rn e. 
Vide Difſmes, (E. 10. 17.) 


0 
(A) That is Patter of Record. 


Record is a memorial of a proceeding or act of a court of re- 
cord, entered in a roll of parchment for the preſervation of 
it. Co. L. 117. b. 260. a. 

* And a record found in the proper office muſt be intended to 
have been always in the plight in which it is found; parol evidence 
ſhall not be admitted to prove that it was once wrong, and has 
ſince been altered. 1 Bl. Rep. 664.* 

* A foreign judgment is not a record; and therefore nul tiel n- 
cord 1s no plea to an action on ſuch a judgment, though the plaintif 
has called it a record in his declaration, and concluded prout pala 
per recordum. Doug. 1. 7.“ | 

[A roll is not a record till it is put in the bundle. Belton v. 
Jeff, H. 5 G. Fort. 35 ö.] 

[An affidavit read and filed becomes a record of the court, 
and cannot -be taken off the file, Beal v. Lanfleff, H. 8 G. 3. 
2 Will. 37t.] | ; 

[If record is loſt, the court may order a new entry. King 
qui tam, v. Bolton, H. 5 G. Needham v. Gran, P. 9 6. 
Str. 141.) 

[If writ of inquiry is executed, coſts taxed, but final judgment 
not entered, and it is loſt, the court may order new writ of in- 
quiry, and inquiſition to be made according to the ſheriff's notes, 
and the coſts to be indorſed according to commitment-book, 
Bean v. Elton, T. 10 G. 2. Str. 1077. Anar. 12.] 

[An extent and inquiſition being loſt, may, on motion, be new 


ingrofſed from the ſheriff's minutes ſigned by the jury. 2 | 
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Blundel, in Sc. M. 21. Bunb. 88. N. B. Defendant conſented, 
& diſſent. Montague B.] 

[So a new pgftea may be made from the record above, and the 
minutes in the aſſociate's book. Jbid. Dayrell v. Bridge, H. 
20 G. 2. Str. 1204.] 

[After verdict, record of niſi prius, and writ of habeas corpus 
jurat. loſt, new record and writ may be made out, and verdict re- 


turned, Barnes, 466. | 


If judgment-roll is carried in and docquetted, and then lo#, a 
new roll may be filed, on motion, many years afterwards. Evans 
v. Thomas, P. 2 G. 2. Str. 833.] 


(B) How tried. 


A Record is of ſo high a nature, that it can be tried only by it- 
ſelf. Co. L. 117. 6. Vide Trial, (A.) 

If iſſue be upon u tiel record, where the record is alleged in 
the ſame court, day ſhall be given for the inſpection. 

If there was ſuch a record at the time of the plea, the iſſue 
ſhall be for the plaintiff, though there be a diſcontinuance entered 
upon the record before the day given for producing it. R. 
1 Sal. 329. 

But if nul tiel record be pleaded as to a judgment, outlawry, 
Sc. and before the day given for producing the judgment, Cc. it 
is reverſed by error; the iſſue ſhall be for the defendant ; for by 
the reverſal it is annulled ab initio, 1 Sal. 329. 


(C) What will be a material Uariance. 


I a man pleads nul tiel record, and there be a material variance Y;dePleader, 
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between the record itſelf, and the record pleaded, it will be a (3 B. 23) 


failure of the record; as if a recognizance be taken before a judge 
in his chambers, and a ſcire facias is ſued upon a recognizance be- 
fore the juſtices in court. R. Mad. Ca. 42. 

[If in debt on judgment of Hilary term, and nul tiel record 
pleaded, it appears to be a judgment of Zafter term. Ince v. Hay, 
7. 9 G. Fort. 353.) 

If the name of any party, his abode, or addition, varies. 
I Kal. 754. J. 5. 


Or there are more or fewer perſons parties. 1 Rel. 753. J. 45. 


If it be for different parcels. 3 Co. 2. a. 

Or different damages are recovered. 1 Rel. 754. J. 40. 

If in treſpaſs for an aſſault, 15 May, 9 W. 3. and detaining 
for twenty days, the defendant pleads a recovery for the ſame 
treſpaſs, againſt a joint-treſpaſſor, and the record is for an aſſault 
14 May, and detaining for ten days; where there is not an ex» 
preſs averment that they are the ſame. R. Lit. 945. 

If a recovery be recited to be upon affirmation by 4., B., and C. 
and the record is by A. and B. only. R. Ae. Ca. 168. 

If certiorari to remove conviction againſt A. and his wife, and 
the return be of conviction againſt A. only; for this variance the 


cerriarari will be quaſhed. Anon. MH. 5 C. Str. 116.] 15 
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[If judgment 1s on ſeveral promiſes, and intire damages, and the 
fſeire facias recites cujuſdam promiſſionis, it is variance, and cannot 
be amended. Baynes v. Forreſt, H. 4 G. 2. Str. 892.] 

[If plaintiff, in action againſt ſheriff, ſays, that by precept of 
the king, &c. and on nul tiel record it appears to be a bill of Mig. 
dleſex, judgment ſhall be, quod perfecit recordum. Harris v. Ber- 
nard, H. 10 G. 2. Str: 1069.] | 


(D) What not. 


Bur if a record has not a material variance, it is not a failure 
of record; as if in an action upon the caſe for a conſpiracy 
in indicting of barretry, it be alleged that it was coram jufticiaring 
de P. necnon ad diverſas felomias, Cc. and the indictment was be- 
fore juſtices of the peace, without more; for as juſtices of the 
peace they may take the indictment. R. 2 Cro. 32. Tel. 46. 

If to a recognizance pleaded, 2 tiel record be replied, and 
thereupon a recognizance with a condition be produced. . 
Com. 14. 5. 

If to an information, a prior information, 28 Ap. 14 Fac. for 
the ſame cauſe be pleaded, and upon / tiel record an information, 
29 April, without other variance, be produced ; for it was prior. 
R. Hob. 209. 

In treſpaſs, the defendant juſtifies by an execution out of an 
inferior court, where a plaint was, and afterwards, viz. 2 Of, 
34 Car. 2. judgment, &c. aul tiel record, the record of the judg- 
ment produced was 25 Dec. 34 Car. 2. yet a good execution. 
Dub. 3 Lev. 243. | 

If a variance be in the ſtyle of the king, as if Scotland be omitted. 
3 Med. 228. 

[If the record has a date in words at length, and George now 
king, and the replication has the date in figures, and alſo in words 
at length interlined, and George the 2d, now king, it is no vari- 
ance; for the figures and the 2d ſhall be rejected as ſurpluſage. 
Fiſher v. Sowerby, T. 8 G. 2. B. R. H. 131.] 

If the judgment pleaded be in c O. protect Anglia & do- 
min & territor” adinde ſpectan', and in the record produced (ter- 
ritor”) is omitted. R. 3 Mod. 227. 

If a patent be pleaded without mention of a date, and upon nu 
tiel record, a patent be produced with a date. 20 H. 7. 7. a. 

If the record produced varies only in the proceſs, or conti- 
nuances, (being out of an inferior court, ) it is not material. 
R. Hab. 179. 

If a ſine with proclamations be pleaded, An. 30 H. 8. but the 
record produced has proclamations, Paſ. Mich. & Hil. An. 
30 H. 8. and the proclamations of Trin. are entered without 
22 of the year; for, of neceſſity, it muſt be the ſame year. 

Dy. 234. 
| [On nul tiel record, Segrave for Seagrave, no variance, guia idem 
fennat. Williams v. Ogle. H. 4 G. 2. Str. 889. 

[Declaration for damages only, record for damages and colts, 
is not material, Barnes, 274-] 


e 


(E) No Avetment againlt a Record. 


A Record is of ſo high a nature, that no averment can be taken 
againſt the record. Co. L. 260. a. 

So, though the matter be only ſuppoſed by the record ; as if a 
fine be of land in A. and B. it cannot be averred that there is no 


ſuch vill as 4. 1 Leo. 82. 
(F) A Record cannot be varied. 


80, regularly, a thing entered upon record, cannot be varied. 

So, in the ſame term, an act of the party, entered upon re- 
cord, ſhall not be varied; as a nonſuit or default. Sal. 567. 

A default of the defendant in ejectment to confeſs leaſe, entry, 
and cler; though the plaintiff conſents. R. Sal. 566. 

But the act of the court may be varied in the ſame term. 


Sal. 567. 
(G) Record removed from one Court to another. 


H OW a record ſhall be removed for error, vide Pleader, 
(3 B. 13.) 

How by certiorari, vide Certiorari, (A. 1, &c.) 

A record removed out of another court into B. R. can never 
de remanded after it is filed, in the ſame or in another term. 


K. 1 Sal. 352. 


Vide more concerning Record in Amendment, (K. 1, 2.—N.)— 
Enqueſt, (A. 2, 3.) Eſftoppel, (A. 1.—E. 1, &c.) Evidence, 
(A. 1, &c.) —Forfeiture, (A. 2.) — Impriſonment, (H. 1.)—Pleader, 
(E. 18.—F. 20.—G. 6.—P. 2.— 8. 14. 16.—3 B. 13.)——®Pre- 
regal ive, (D. 66.) — Retorn, (E. 4.) —Sewers, (D.) — Trial, (A.) 


Nul tiel Record. 
Vide Pleader, (2 W. 13.) 


enn 
File Ancient Demeſue, (G. 5.) — Droit, (B. 6.)=Pleader, (3 K. 8.) 


en 
Vide Franchiſes, (F. 24.) 


Recorder of London. 
Vid: Certificate, (B. London, (E.) 
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ue dn M . 
(A) Recovery. 


Recovery is when a man obtains or recovers his right in 
lands or goods, Sc. by judgment or trial at law. Cz. I. 
154. a. 

And every recovery is feigned (which is uſually called a com- 
mon recovery) or real, 

[Common recoveries are now a mere form of conveyance, al. 
lowed (under certain circumſtances of form and ceremony) to 
tenants in tail in poſſeſſion, generally; and to tenants in tail in 
remainder, with conſent of the owner of the firſt eſtate for life, 
Tayler v. Horde, H. 30 G. 2. 1 B. M. 60.] 


(B) Common Recoverp, 
(B. 1.) By whom it may be ſuffered. 


A _— recovery may be ſuffered by him, who has an eſtate 
in fee. 

Or by him who has an eſtate tail in poſſeſſion. 

* And if a man deviſe to his daughter an expreſs eſtate tail, but 
afterwards ſay ſuch deviſe ſhall be void as to inheritance of heirs; 
if ſhe die without children, and the eſtate ſhall deſcend to his 
heir male, a recovery ſuffered by the daughter is good, though 
ſhe afterwards die without iſſue, Coop. 379.“ 

So the tenant for life, and remainder-man in tail, may join to 
ſuffer a common recovery. R. 10 Co. 44, 45. Cre. El. 570. 
Mo. 690. Vide Eflates, (B. 27.) 

* If A. tenant for years, with remainder to B. for life, re- 
mainder to the firſt and other ſons of B. in tail, remainder to 
B. himſelf in tail, join with B. in a leaſe and releaſe to make a 
tenant to the precipe, and ſuffer a recovery; the eſtate tail li- 
mited to the ſons of B. is not deveſted by the recovery; only the 
remainder to B. in tail, ſubſequent to the remainder in tail to 
his firſt and other ſons, is barred. 1 Term Rep. 738.* 

So huſband and wife, ſeiſed in right of the wife, may ſuſſer a 
recovery of the inheritance of the wife. 2 R/. 395. J. 44. Vide 
Baron and Feme, (G. 2.) 

* If A. deviſe lands to B. and his heirs, to the uſe of B. and 
his heirs, in truſt for C. and the heirs of her body, remainder to 
B. in fee, on condition that he marry C. which he offers to do, 
and ſhe refuſes and marries another, and at full age ſuffers a re- 
covery with her huſband, this bars the remainder, though without 
a fine. C.T.T. 164.* 

So they may join a recovery, where they are jointly ſeiſed of 
an eſtate, before or after marriage Vide Baren and Feme, (G. 2.) 

So a recovery by the huſband alone, as vouchee, will be good 
againſt all but the wife, where they are jointly ſeiſcd for life, re- 
mainder to the huſband in tail. Id. 8 
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Sg if they were tenants in ſpecial tail, remainder to the huf- 
band in tail, remainder over, it will be a bar to all remainders. 

do a recovery upon a præcipe againſt the huſband alone, where 
they were joint-tenants for life, before the coverture, remainder to 
the huſband in tail, will be good for a moiety. R. Mo. gz. 

So a recovery by an infant, as vouchee, by his guardian, will 
be good. Vide Enfant, (B. 2.) 

So if he appears by attorney, or in perſon, it ſhall be good, till 
it be defeated by error. Vide Enfant, (B. 2.) 

[By ff. 14 G. 2. c. 20. ff. 4. purchaſer for valuable conſideration, 
after twenty years, producing the deed to make tenant to the writ, 
and declaring the uſes; ſuch deed {hall be evidence that the re- 
covery was duly ſuffered, provided the perſon making the deed 
had ſufficient eſtate and power.] 


(B. 2.) By whom not. 


But a recovery ſuffered by tenant for life, is not good; for by 
the /A 32 H. 8. 31. and 14 El. 8. it will be a forfeiture, for 
which he in remainder may enter, after or before execution. 
R. 1 Co. 15. | 

Though he conveys to another in fee, who ſuffers a common 
recovery, in which the tenant for life is youchee, R. 1 Co. 15, 
fo. 271. 

50 11 there be tenant for life, remainder to B. in tail, a 
recovery by B. is void, and does not bind his iſlue by gel. 
R. Mo. 256. 

So if A. tenant in tail enfeoffs B. who re-enfeoſſs A., Ci, and D. 
for the life of A., remainder to F. in fee, and a recovery is had 
againſt A., and after his death C. and D. enter; this reco- 
very binds the feoffees C. and D. only during the life of A. 
R. 1 And. 44. 

So a common recovery by him, who is not ſeiſed in privity 
of the eftate-tail, does not bar the entail or remainders. 
2 Rol. 394. J. 40. 

As if tenant for life, remainder to B. in tail. be diſſeiſed, and 
the diſſeiſor enfeoffs B. who ſuffers a recovery, it does not bar the 
entail ; for B. was not ſeiſed of it, and the recompence does not 
extend to it. X. 3 Go. 59. 2 Na. 395. J. 5. 

50 a recovery by tenant in tail, after an attainder for treaſon, 
does not bar the remainders. 2 R2/. 394. J. 37. 

So if an eldeſt ſon, inheritable to the entail, enfeoffs A. againſt 
whom a precipe is had with a voucher of the ſon, who afterwards 
dies without iſſue, in the life of tenant in tail; the recovery does 
not bar the younger fon of the tenant in tail, R. 1 And, 44. 

So a common recovery by huſband alone, ſeiſed in right of his 
wife, does not bar her eſtate. 2 Rl. 394. J. 10. 

So a recovery by an infant does nt bar him. 2 Rot. 395. J. 45- 
Vile ante, (B. 1.) 1 | 

{A recovery ought not to be ſupported where the parties had 
no power to ſuifer it; and fat. 14 C. 2. c. 20. proceeds upon 
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their having power to ſuffer it. Taylor v. Horde, H. 30 G. 2. 
i B. M. 60.] Nor | 
[A ſecret feoffment under a naked poſſeſſion is not ſufficient 
to ſupport a common recovery ſuffered by the remainder-man, 
Lid. 
r hoſe who have no power to ſuffer a recovery, ſhall not, by 
making an eſtate by wrong, or fraud, or practice, bar thoſe in re- 
mainder or reverſion ; and ſuch eſtate is no eſtate in law. Hid.] 

[A recovery, which the parties had no power to ſuffer directly, 
and without ſuch fraudulent eſtate, ſhall not be made good by 
wrong and fraud. Bid.) 

[A feoffee to the intent to be tenant to the precipe is a mere 
inſtrument for one purpoſe of form only; and a man, by his own 
injurious feoffment, ſhall not acquire an advantage to himſelf; 
an act founded on wrong ſhall not, by virtue of the crime itſelf, 
become legal, for the author's advantage. id.] 

[If A. tenant in tail in remainder, after the death of B. jointreſ;, 
tenant for life in poſſeſſion, recovers in ejectment againſt her, and 
enters, and has poſſeſſion, but B. is not ouſted, nor A. ſeiſed, and 
A. enfeoffs C. to make him tenant to the præcipe, and a recovery is 
thereupon ſuffered, it is void; for A. is not a diſſeiſor, nor is 
his feoftment a diſſeiſin. id. * Vide Cowp. 702.* 


(B. 3.) Who ſhall be a good Tenant to the Præcipe. 


In every common recovery there ought to be a good tenant to 
the precipe ; and therefore, if the tenant had not the freehold at 
the time of the recovery, it will be error. 

As if A. be tenant for life, remainder to B. in tail, and the pre- 
cipe be againſt B. 1 Vent. 360. 3 Co. 6.6. 

Or againſt A. and B. for B. has nothing in the freehoid. 
Dy. 25 2. 6. 3 Co. 6.6. 

So if by ſine an eſtate be given to huſband and wife for their 
lives, and the præcipe be againſt the huſband alone; for they tale 
by entireties, and the huſband alone has nothing. X. 3 Cs. 5. 4. 
Mo. 210. 1 And. 162. K. Sal. 568. 

So if the huſband alone, by leaſe and releaſe conveys to B. and 
a precipe be againſt B. for the huſband cannot diſpoſe of any part 
of the land. Semb. 3 Co. 5. a. 

But it will be good, if be had the freehold at the time ot the 
recovery, though it was upon a defeaſible title; as by feoftment, 
as well as by fine of tenant in tail, though this was a diſcon- 
tinuance. | 

By bargain and ſale of the tenant in tail, 

Though the bargain and ſale was not inrolled till the recovery 
completed. C. T. 2. 164. * 

Or leaſe and xeleaſe. 

Though the bargainee was made tenant to the precipe before 
inrolment, if the deed be afterwards inrolled. 1 Vent. 360. 


Cont. per Hob, Godb. 218. but this ſeems miſteported. 2 Kol. 394. 
J. 40. 
; If, 


e 


If he be made tenant of the freehold by the uſes declared of a 
fine, which is afterwards reverſed. R. Sal. 568. 

If tenant for life ſurrenders to him in reverſion, or remainder, 
upon condition, and afterwards a precipe is brought againft him 
in reverſion or remainder ;z though immediately after the reco- 
very the tenant for life re-enters for the condition broken. Semb. 
Shin. 3. 63. 

If —.— in tail levies a fine to A. and his heirs, to the intent 
to make him tenant to the precipe, and ſeven years afterwards a 
precipe is brought againſt A. who vouches the tenant in tail; he 
ſhall be a good tenant, though no uſe be declared to him by writing, 
ſince the /. 29 Car. 2. 3. R. Eg. R. 17. 

So if tenant in tail, and a ſtranger, who has nothing, are 
tenants to the precipe, it will be good. 1 Feut. 358. R. Pl. 
Com. 514. Skin. 3. 

So if tenant for life ſurrenders to B. in reverſion (who is made 
tenant to the precipe) at any time before the recovery ſuffered ; 
though the judgment relates to the firit day of the term. Per 2 J. 
Ny, 126. 

So if a prætipe be againſt A. returnable 15 Mart. and A. then 
appears and vouches B. tenant in tail, againſt whom a ſummons 
ad ⁊currantixandum goes, returnable OF Pur, and B. by leaſe 
and releaſe, 1 and 2 Jan fore conveys to A. tor life; it is 
ſulſicient to make him a good tenant to the præiſe, though he 
was not fo at his appearance or voucher. R. & Aﬀ. in Error, 
Sal. 569. Comb. 425. 

50 it is ſufficient, if he be a good tenant at any time before the 
recovery had, viz. the judgment. Sal. 569. Sho. 347. 

[By flat. 14 G. 2. c. 20. common recovery of premiſes in leaſe 
for lives are valid, without ſurrender of ſuch leaſes, or the tenant's 
joining to make a tenant to the writ.] 

J 2. But not unleſs the perſon intitled to the firſt eſtate for 
life, or greater eſtate after the expiration of ſuch leaſe, ſhall con- 
vey an eſtate for life at leaſt to the tenant of the writ.] 

J 3- And this ſhall not prejudice the eſtate of the leſſee. ] 

V 55 After twenty years it thall be good, though the deed to 
make t 


e tenant do not appear. ] 


[(V 6. Recovery ſhall be good, though the fine or deed, 


making the tenant, ſhould be levied or executed after judgment 
in the recovery, and the writ of ſeiſin awarded, provided it is in 
the ſame term.) 

[If tenaut in tail in remainder ſuffer a recovery, it ſhall be pre- 
ſumed, after a long time, (as forty years,) that tenant for life in 
poſſeſſion ſurrendered, Warren v. Greenville, P. 13 G. 2. 
vr. 1129. 
hut — was alſo an entry in the attorney's debt- book, he be- 
ing then dead, of drawing and ingroſſing ſurrender from tenant 
tor life, mother to the tenant in tail, and the bill was paid. Vide 
Condlitle v. Duke of Chandos, M. 1 G. 3. 2 B. M. 1065.] 

[On an old recovery, where no deed appears, a proper tenant 
to the precipe ſhall be prefumed ; but if a decd appzars wherein 


N 2 proper 


* 


d N | l 
A APES 


ER, 
4 


4 


OE» BE” 
„ 
- - ao e424 . 2 


rz 


a ws Sh a — n 6 * — 
— — A ewe. 2 
N 4 * 


_— ˙* 


r 


r 


W 
— — 3 


rr —— — 


2 — >.” 44 


r 
2 2 my 
S 


—— 


— 
— 
r r 
— 


— 


— of ow Ss. 
— —- 


ety = gt roſe BY: PIG ar. IAB G 
„ P * 


* 


” 
< en i 
er 
— 


| 
4 


1 
5 
. 


180 


ee. 


proper parties did not join, and the uſes are declared to be war- 
ranted by ſuch deed, the court will not preſume there is any other, 
Keen v. Earl of Effingham, P. 20 G. 2. Str. 1267.] 

[When one has power to ſuſter a recovery, it ſhall be preſumed 
all is rightly done, unleſs ſomething appears to the contrary, 
Jbid.] | | 

But there can be no preſumption, where there is no ground for 
it. Bid. 

2 ſuppoſition that tenant in tail would not ſuffer a recovery, 
without getting a ſurrender of life- eſtate, forms no preſumption, 
Did. 

{A long poſſeſſion by tenant in tail, after death of tenant for 


life, doth leave ground of preſumption. 1b:d. ] 


(B.6) 
By the iflue 
in tail. 


(B. 4.) What the Effet will be, if there be not a good Tenant. 


If there be not a tenant of the frechold tenant to the præcipe, 
the recovery will be void. 
And therefore if a recovery be pleaded in bar, the plaintiff may 
ſay, that the party named tenant nn tenuit. Fon. 35 2, 3. 
But if it be found that the perſon named tenant was tenant for 
part, the recovery will be good for ſo much, though void for the 
reſidue, R. Jon. 35 3. 374. 


(B. 5.) The Effect of a Recovery. 


How a recovery by judgment, Sc. ſhall be executed, vide Execu- 
tion, (A. 2. 6.) — Fine. (L. 1 5.) 

A judgment ſemper pro veritate accipitur. Co. L. 39. a. 

And therefore, by the common law, a party, or privy to the 
judgment, can never falſiſy the ſame recovery. 

So the iſſue in tail cannot falſify a recovery againſt tenant in tail, 
after a verdict, in the point tried. Ce. L. 361. a. 

Nor a wife after the death.of her huſband, upon a recovery 
againſt the huſband. 2 1/. 350. 

So he in remainder or reverſion, or any, who derive an intereſt 
under him, cannot falſify a common recovery by tenant in tail, 
1 Co. 62. 6. 

So if there was a term for years, and afterwards a recovery 
againſt the tenant of the frechold, the termor, by the common 
law, could not falſify the recovery, though it was by colluſion. 
Co. L. 46. a. 2 Inft. 322. | 

If tenant in tail mortgage for years, and ſuffer a recovery af- 
terwards, that ſhall let in the mortgage, and all other incumbrauces 
made by himſeli. 1 Wi. 276.* 


(B. 6.) When it may be falſified, 


But if a recovery be againſt tenant in tail by default, the iſſue 
in tail may falſify it, if it was upon a falſe title; as if A. recovers 
againſt tenant in tail, in a writ of entry upon a diſeiſin alleged 
by him of the grandfather of A. and after default execution is 
| | Tued 


een 


ſued; the iſſue in tail may have a formedon, and if the recovery 
be pleaded, may ſay, that tenant in tail did not diſſeiſe the grand- 


father of A. Lit. /. 688. 
So if a recovery be againſt tenant in tail by u dicit, confeſſion, 


or demurrer. Cs. L. 361. a. 

So if a recovery be againſt tenant in tail by verdict, though the 
iſſue in tail cannot falſify it in the point tried, he may falſify it by 
collateral matter; as by a collateral warranty, or a releaſe, not 
pleaded by the tenant in tail. Bid. 

So the iſſue in tail may avoid a recovery, by confeſſion and avoid- 


ance of the point tried. J16:d. 


So if a recovery be againſt tenant for life, which makes a dif- (B 7.) 
continuance of the reverſion or remainder, it may be avoided by * GA 


entry. Co. L. 362.4 
If the recovery was by oovin, or conſent, by the . 32 H. 8. 31. 
and 14 El. 8. it will be a forfeiture, and he in reverſion or remain- 


der may enter for the forfeiture. C. L. 362. a. Vide Forfeiture, 
(A. 2.) 


So by the f. Ghz. 11. if a recovery be by default in London (z. 8.) 
againſt the tenant of the freehold, he, who has a term for years, By a term or 


being oufted, the mayor and bailiffs may inquire, whether the 
recovery was by colluſion, and if ſo found, the execution ſhall be 
ſuſpended till the term is paſſed ; ſo by equity, before juſtices, if 
the termor challenges before judgment. 

And therefore before judgment, the termor by deed may claim 
to be received to defend his right. 2 1d. 323. Vide Receipt, 
A. 1. 
| And after judgment, he who has a term by deed, if the judg- 
ment was by default, ſhall have a writ of inquiry upon that ſta- 
tute, to inquire, whether the judgment was by colluſion ; and if 
it be ſo found, the judgment thali be ſuſpended, till the term is 
paſſed. 2 Int. 321. 

And this upon a recovery in other courts, cities, or boroughs, 
as well as in London. 2 Inft. 322. 

So now, by the f. 21 H. 8. 15. a termor for years, by deed, 
or without writing, may falſify for his term only, a recovery by 
feigned and untrue title; and ſhall enjoy his term according to 
his leaſe, againſt ſuch recoveror, his heirs and aſſigns. And fo 
ny 3 by ſtatute-merchant, ſtaple, or e/egit. Vide Co. L. 46. a, 
2 Infi. 322. 

And this, though the demiſe for years be not by writing. 
2 Inff. 322. 

80 15 there be a recovery in dower by a woman, againſt leſſee 
for years, as tenant of the frechold ; he may enter upon the de- 
mandant for his term, though he has not pleaded non-tenure, 
Per 2 J. 1 Lee. 92. 

The proceeding to falliſy ſuch recovery againſt him, who has 
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everhcn or 
remainder. 


Ir years, 


the freehold, ſhall be by writ, in the nature of a commiſſion to Ho» the 


proceeding 


the mayor and hailiffs, reciting the leaſe, the action brought by n be. 


colluſion, and the f. of Glo. and afterwards commanding them 
tw do right. 2 I/. 323, 
N 3 Vide 


a 


Iran 


* — 


mT 


— — 2 
re >. — mona 
2 whom 12 Re CC I RD ad. 2 


% 1 A ESD Its 


— 


x1 —— 


— 
— — 


— — 


7 


N = 
* * 

— 
- 


— —— EC EET RIES 


— — apa, 


182 RECOVER Y. 


Vide more concerning a Real Recovery in Action, (K. 1, &c,)— 
Eftates, (B. 26.)—Pleader, (3 M. 14.) concerning a Common Reco- 
very in Baron and Feme, (G. 2,)—Chancery, (3 N. 1, 2.—4 K. 1, 2.) 
— Enfant, (B. 2.)—£ftates, (B. 27, &c.)—Pleader, (2 T. 14.— 
3 A. 2. &c.) of 


_ — R$ 


. 
Vide Diſinet, (Cs 1.) Accigſiaſtical Perſons, (C. 6.) 


Bo: We 9] © BY Wh. 
Vide Ecclgſiaſtical Perſons, (C. 6.) 


IC. TS e 
Vide Fuſiices of Peace, (B. 17, 18, 19.) 


W 2 a wn 9. 8” 
Vide Chancery, (4 A. 4, &c.) 


RK EeDIGBSEILISHTN, 
Vide Aſſiſe, (F.) 


HE P'S v3 a of Mk 
Vide Rent, (D. 3. &c.) 


an MEE MTA WT. 
Vide Statute-Staple, (D, 7, 8.) 


I. 
Vide Leet, (M. 3.) 


r E- NC. 
Reference to a Paſter. 
Vide Chancery, (W. 1. &c.) 
t. 
— Of Tender. 

Vide Condition, (L. 4.) 
enn 
Vide Chaſe, (Q. 3. 
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an. 
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Regiſters of Chancery. 
Vide Chancery, (B. 6.) 
REGISTERING ESTATES. 
Vide Popery, (B. 10. 12.) 


EK Eg OR A TT HRW 
Vide Juſticet of Peace, (B. 39.) 


REGULATION OF TRADE, 
Vide Trade, (B.) 


REHEARING. 
Vide Chancery, (Y. 5.) 


ER ES FF ONS NN ES 
Vide Chancery, (O.)—Pleader, (H.) 
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vil. Bargain and Sale, (B. 9.) —- Chancery, (3 V. 16, 17.)—Cons 


firmation, (D. 5.)—Dett, (G. 9.)—Execution, (D. 1, 2.)—For- 
feiture, (B. 6.)—Parliament, (R. 1.) 


RA EL E 4 Mk 
(A) Releaſe. 
(A. 1.) Expreſs, 


Releaſe is, when a man quits or renounces that which he be- a — 1.) 
y wha 


fore had. 


words it 


And it may be by expreſs words, or by act in law. Co. L. ſhall be. 


264. 6. 
A releaſe by expreſs words does not require any particular 


word; for if a man remiſes, or quits claim, it will be of the 
ſame effect as the word, releaſe. Lit. /. 445. 


So if he renounces, acquits, c. Co. L. 264. b. 


If a joint-tenant grants, bargains, and ſells his land to his com- 
panion; this amounts to a releaſe. R. 1 Vent. 78. 


I Sid. 452. Ray. 187. 
So if a leſſor grants, that his leſſee ſhall be diſcharged of his 


zent; this amounts to a releaſe. Co. L. 264. 6, 
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go if a man acknowledges himſelf to be fatisfied and diſcharged 
of all bor ds, &c. by the obligor ; this amounts to a releaſe of a 
bond. R. 9 Co. 52, ö. | 

So if a man covenants that he will never ſue for a debt ; this 
amounts to a releaſe, Cro. El. 352. 1 Rel. 939. JI. 50. Per 
Holt, Sho. 47. 

So if he covenants, that he ſhall not be ſued within ſuch a 
time, and it he be, that it ſhall be a releaſe ; this amounts to a 
releaſe. 21 H. 7. 24. 1 Rol. 939. J. 50. 

But if a man by dec d grants, that the obligor ſhall not be ſued 
before ſuch a feaſt; this does not amount to a releaſe ; but is 
only a ccvenant. R. 21 H. 7.24, a. R. Cre. El. 352. 1 Rol. 929. 
J. 45. K. T. R. 1 V. AM. B. R. inter Ayliffe and Schrimſh.re, 
Sho. 47. 

Or covenants that he will not ſue in ſuch a time upon pain of 
forfeiture of his debt. Semb. She. 331. 

90 a relcaſe by expreſs words can only be by deed. Co, 
L. 264. 6. 

(A. 2.) Releaſe in Law. 


So a releaſe may be by act, or operation of law; as if a lord 
difieiſes his tenant, and makes a feoffment, by deed, or without 
deed ; this amounts to a releaſe of his ſeigniory. Co. L. 264. J. 

If a diſſeiſce diſſeiſes the heir of the diſſciſor, and makes a 
feoffment ; this amounts to a releaſe of his right. Vid. 

So if a man makes his debtor, by bond or otherwife, his exe- 
cutor; this amounts to a releaſe of the debt; for he cannot have 
an action againſt himſelf, and a perſonal thing ſuſpended is lott. 
Co. L. 264. 6. Vide Adminiſtration, (B. 5.) 

So if there are jomt-debtors, and he makes one of them his 
executor, or the wife of one his executrix. Hd. 

So if a woman obligee, or one of the obligees, takes to huſband 
the debtor; it will be a releaſe of the debt. Co. I. 264. J. | 

But an act does not amount to a releaſe in law, to the preju- 
dice of another; as if an executrix takes to huſband the debtor 
of her teſtator. Co. L. 264. Vide Adminiſtration, (B. 5.) 

Or the ordinary grants adminiſtration to him. Jide Adnuniſtras 
ion, (B. 5.) 

f 338 a man makes his debtor executor, &c his debt ſhall 
be aſſets in his hands for the teſtator's creditors. Vide Adminti- 
tration, (B. 5.) 

So a relcaic in law ſhall not be extended beyond the evident 
intent; as if a diſſciſce difleites the heir of the diſſeiſor, and 
mai es a leaf: for life; this does net amount to a releaie of his 
Tight but only for the life of the leſſee. Co. L. 264. 6. 


(A. 3.) When Words enure to a double Intent. 


If a wcman mzſne takes to hnſhand the tenant peravaile, and the 
lord releaſes his :ight to the huſband; this enures to extinguiſh 
the ſeigniory, and alſo the me/nalty. Co. L. 280. a, 


80 


u 1 1 1 4 


& if a tenancy be granted to the lord and B. and the heirs of 
B. and the lord releaſes to B. this enures to paſs his eſtate in the 
tenancy to B. and alſo to extinguiſh his ſeigniory. Co. L. 280. a. 

So if a lord grants his ſeigniory to B. for years, and afterwards 
releaſes to him and the terre-tenant, generally ; the ſeigniory, and 
alſo the eſtate of B. ſhall be both extinguiſhed, Ca. L. 280. a. 


(B) Releaſes, bow they enure; Releaſe of a Right. 
Gh. 1.) What ſhall be a good one. 


ELEASES are of a right, or of an eſtate in lands and tene- 
ments, or of things perſonal, | 

If a man, who has but a naked right to land, releaſes all his 
right to him, who has the freehold of the ſame land; it will be a 
good releaſe of his right, Lit. /. 447. 10 Co. 48. 

As if a diſſeiſſee or his heir releaſe to the diſſeiſor or his heir. 

So if he releaſes to him who has but a freehold in law, and not 
in deed ; as if he rcleaſes to the heir of the diſſeiſor before his 
entry. Lit. J. 448. 

So it he releaſes to him who has the reverſion or remainder 
in deed of the ſame land, though he has not the freehold; as if 
diſſeiſor makes a leaſe for life only, and afterwards the diſſeiſee, 
or his heir, releaſes to the diſſeiſor, who has the reverſion in him. 
Lit. ſ. 449. 

80 if a diſſeiſor releaſes to A. for life, remainder to another, 
and the diſſeiſee releaſes to him in remainder. Lit. ſ. 450. 

So if he, who has an annuity by preſcription out of a rectory, 
releaſes to the patron in time of vacation. Co. L. 266, a. 

So if he releaſes to him, who has an eſtate only by e/feppel, or 
in ſuppoſition of law; as if the demandant releaſes to the tenant 
in a precipe, it will be good, though he has aliened before, pen- 
dente lite, Co. L. 266. a. 

Or to the vouchee, though he has nothing in the land; for he 
is tenant to the demandant in ſuppoſition of law. Co. L. 265. 6. 

So a releaſe of a right may be good, in reſpect of privity, to 
him who has not any eſtate; as if a tenant be diſſeiſed, and the 
lord releaſes all his right to the difleiſee ; his ſeigniory is extinct. 
Lit. ſ. 454. | 

44 if : donee, rendering rent, be diſſeiſed, and the donor re- 
leaſes to him his right; this extinguiſhes his rent in reſpect of the 
privity. Lit. ſ. 455. 

Or if the donee rendering rent, difcontinues in fee, and aſter- 
wards the donor releaſes to him. Co. L. 269. a. 

So if a leſſee for life, rendering rent, be diſſeiſed, and the leſ- 
for releaſes to him all his right; the rent is extinct, though the 
reverſion is not. Lit. /. 456, 

So if the leſſor releaſes to the leſſee for years, before his entry 
or term commenccd, all his right in the land; the rent is extin- 
g.ilhed. Co. L. 270. a. Jide po, (C. 2.)—Zfates, (G. 14.) 

So a releaſe of a right will be good, though there be no privity 
between the releaſor and releaſcc ; as if the diſieiſor makes a leaſe 

for 
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for life, and the diſſeiſeé releaſes his right to the leſſee, 
Co. L. 266. a. , | 

Or to A. and his heirs for the life of another, and the diſſciſce 
releaſes to the heir. Co. L. 275. a. 

Though the releaſe be to the heir before his entry. 1:4. 

So a releaſe of a right will be effectual, though there be no 
mention of the heirs of the releaſee : as if a diſſeiſee releaſes to 
the diſſeiſor, generally. Lit. /. 467. 

Or only for a day, or an hour. Bid. 

So a releaſe of a right upon condition will be good, and upon 
the condition broken, the right ſhall be reveſted. Co. L. 266. 4. 
274. 6. ä 

So a man who has a right only to a chattel, may releaſe to him 
who has but a chattel, and not a freehold ; as if leſſee for years, 
reverſion to B. be ouſted, and the diſſeiſor leaſes to A. for years; 
a releaſe by the firſt leflee of his right to A, is good. Ca. 
Z. 265. b. 

* Though a deed be in the form of a releaſe, if there be ſuf. 
ficient words, it may operate as a grant, in order to make it good, 


Cowp. 599.* 
(B. 2.) What not. 


But a releaſe by him, who has a right to the inheritance or 
frechold, to him who has not a freehold in deed, or in law, nor 
an eſtate in reverſion, or remainder, and if there be no privity 
between them, is void; as if a diſſeiſee releaſe his right to 2 
leflee for years of the diſſeiſor. Co. L. 266. a. | 

So if tenant for life, reverſion, or remainder to B. be diſſeiſed; 
a releaſe by any one of his right to B. is void; for he had only a 


right to the reverſion or remainder, Tit. .. 451. 


So a releaſe to a diſſeiſee by him who has a rent-charge out of 
the land is void. Co. Lit, 268. a. 
Or by a donor of his reverſion or right therein to the donee, 
being diſſeiſed. Co. L. 268. b. 
Vet tenant in dower may releaſe her dower to 2 guardian in 
chivalry, though he has only a chattel; for it is recoverable againſt 
him. Co. L. 266. a. | 

So a releaſe to him, who has no eſtate, or right, is void, though 
there be a privity between them; as if tenant in fee makes a 
feoffment, and afterwards the lord releaſes to the feoffor, his 
ſeigniory is not extinct. Lit. /. 457. 


(B. 3.) What Right ſhall be releaſed. 


If a man releaſes all his right in land, this extends to all his 
preſent right. Co. L. 265. a. 

So it extends to a power of revocation, or, other intereſt of the 
reJeaſor himſelf. Co. L. 265. ö. 

Though he has a preſent right, only to a future intereſt ; as 1 
a man has a right only to a reverſion or remainder after an eſtate 
for life, or years in . Cz. L. 265. a. 


Though 
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Though he has only a poſſibility upon a condition broken, or a 
contingency. R. Jon. 17. 

If a huſband leaſes for life, and dies, and the wife releaſes her 
dower, or her right in the land, or all demands, to him in rever- 
ſion, it will be good; for ſhe has a preſent right to her dower, 
though ſhe has no right to demand it againſt him in reverſion 
during the life of the leſſee. Co. L. 265. a, R. 8 Co. 151. 
154. 4. 

"It the conuſor of a fine of lands in antient demeſne releaſes to 
the conuſee his right in the land; this deſtroys his right to be 
reſtored, if the fine be annulled by a writ of diſceit, though ir 
Was a — F. N. B. 98. A4. K. 10 Co. 50. a. 

If a conuſor of a ſtatute, Sc. enfeoffs, and before execution 
the conuſee releaſes all his right to the feoffee, he cannot after- 
wards extend upon the feoffee, R. Cro. El. 40. Adm. 2 
Cre. 449. 

But a releaſe of his right does not amount to an extinguiſh» 
ment of 2 bare authority; as if a man deviſes to his executor an 
authority to ſe!l land, and he releaſes all his right and title in the 
land to the heir; this does not extinguiſh his authority. Co. 
L. 265. b. 

80 t the executor diſſeiſes the heir, and aliens the land. 
1 Co. 111. a. 

So if cefluy que uſe before the ff. 27 H. 8. had deviſed, that his 
feoffees ſhould ſell his land, and they make a feoffment ; yet their 
authority to ſell remains. Co. . 265. 6. 

So a releaſe does not extend to a future right; as if a father be 
diſſeiſed, and his ſon (in his I:fe-time) releaſes all his right to the 
diſſeiſor, without warranty, and the father dies; the fon is not 
barred by this releaſe. Co. L. 265. a. 

Though the releaſe be of all his riglit, quod in paſterum quovis 
modo habere paterit. Lit. .. 446. 

So if tenant for life, remainder to the right heirs of B; be 
diſſeiſed, and the eldeſt ſon of B. releaſes; it will be void. 
10 Co. 51. a. 

50 if the conuſee releaſes, to the conuſor of a ſtatute, all his 
right to the land, he may afterwards extend it. Co. L. 265. 6. 

So if the plaintiff, before judgment againſt the principal, re- 
leaſes all demands to the bail; this is not a diſcharge to the bail, 
if he afterwards obtains judgment and takes execution againſt the 
bail. Co. L. 265. b. 

80 if an annuity, Cc. be granted upon a condition precedent; 
a releaſe by the grantee, before the condition performed, will be 
void. D. 1 Co. 111. 6, 


(B. 4.) How the Releaſe of a Right enures. 
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If a diſſeiſor makes a feoffment to two, a releaſe to one enures (B. 4. 


to both. Lit. ſ. 472. 


hen A few 
leaſe to one 


If tenant for life or in tail be diſſeiſed by two, and releaſes to enures to 
one, it enures to both; for the diſſeiſors have a fee, and the re- mother. 
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leaſe of a leſſee or donee cannot enure to the whole eſtate, nei. 

ther can it enure as an entry and grant, for that ſhall veſt the re. 

verſion, and therefore it muſt enure to both. Ca. L. 276. a. 

If two joint-tenants are diſſeiſed by two, and one of them re. 
{eaſes to one of the diſſeiſors, this enures to both; becauſe the 
releaſe -is only of a moiety, and no part in certain. Bid. 

If there be two diſſeiſors, and they leaſe for life, or years, and 
then the diſſeiſee releaſes to one of them, it enures to both; for 
one cannot have the ſole poſſeſſion. Bid. 

So in all caſes where a releaſe is to one, who is not merely a 
wrong-doer, it enures to his companion; as if two uſurp to an 
advowſon, and the rightful patron releaſes to one of them, this 
enures to both; for their clerk was admitted and inſtituted, which 
are judicial acts, and ſo the uſurpation is not merely tortious. 
Lid. | | ; 

So if a diſſiſin be by two women, and one of them takes huſ- 
band, a releaſe to the huſband enures to both; for he was not a 
wrong-doer. Bid. 

So if a diſſeiſin be by two, and he who had title to enter for a 
condition broken, conſent to a raviſher, alienation in mortmain, &c, 
releaſes to one of them; this enures to both; for the wrong was 
not immediate to the releafor, and the releaſe was only of a title, 
and not of a right, Bid. 

So if a diſſeiſee releaſes his right to the tenant for life; this 
enures to the benefit of him in reverſion, or remaiader. Lit. 
7. 453. 470, 471, 

Or to the donec in tail. Co. L. 267. b. 

Though the entry of the releaſor was not congeable at the time 
of the releaſe. Co. L. 270. 6. 

So a releaſe to him in reverſion and remainder enures to the 
benefit of the tenant for life, if he can ſhew it. Lit. ſ. 452. 

And to a reverhoner after an eſtate-tail, enures to the tenant 
in tail. & T. 267. & 

So if the lord releaſes to the feoffee of the tenant, the feoffor 
mall take advantage of it, Co. J.. 269. 6. 

So if a leſſce for life, tenant in dower, or by curteſy, commits 
walte, and afterwards grants over his eſtate, and the leſſor re- 
leaſes to the grantee; ti1is enures to the benefit of the leſſee, Wc. 
Toid. 
If a difſeifor be diſſciſed by B. a releaſe by the diſſeiſee to B. 
or any ſubſequent difſeiivr, enures to the benefit of all precedent 
difſe;ſors, when the entry of the diſſeiſee at the time of the re- 
leaſe was not lawful. Co. I. 277. a. 

So if A. leaſes for life to one, who is diſſeiſed by B. who is 
dileiſed by C. and afterwards A. releaſes his right to C., B. may 
enter upon him, becauſe the entry of A. at the time of his relealz 
was not lawful. Vid. | 

And if the leſice for life enters, he reveſts the reverſion in . 
Lid. 

A releaſe of a right uſually enures to paſs and veſt the right cf 
him ho makes the releaſe, in him to whom the releaſe is made; 

as 
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as if a diſſciſee releaſes his right to the diſſeiſor; his eſtate which 
was wrongful is now lawful. Lit. /. 466. 

If the diſciſin was by two, and he releaſes to one of them, he 
ſhall hold his companion out of the land. Lit. .. 472. for it 
enures as an entry and feoſſment. Co. L. 276. a. 

If a diſſeiſor be diſſeiſed, a releaſe to any ſubſequent diſſeiſor 
bars all the precedent, Lit. ſ. 473. 

So if a tenant for life, or donee in tail, be diſſeiſed by one, and 
releaſes his right to him; this veſts the right in him during the 
life of the releaſor. Co. L. 276. a. 

But if the dein be by two, it enures to both. Fide ante, 

B. 4.) 

| So if the king's leſſee for life be diſſeiſed by two, and releaſe to 
one of them, he ſhall hold the other out; for the diſciſin was 
only of an eſtate for life. Co. L. 276. a. 

So if joint-tenants leaſe for life, and afterwards diſſeiſe the te- 
nant, and he releaſes to one of them; he ſhall hold out his com- 

anion, Bid. | 

So if leſſee for life, and he in reverſion, being diſſeiſed by two, 
join in a releaſe to one of them; it enures to him only. 1bid. 

So a releaſe by a diſſeiſee to a diſſeiſor of a feoffee of a diſſeiſor, 
gives him the right, and ouſts all mene titles againſt the releaſee 
lince the firſt M ciſin. Co. I.. 276. 6. 

So if a diſſeiſor leaſes for life to B. who aliens in fee, a releaſe 
by the diſſeiſee to him, prevents the entry of the diſſeiſor for the 
forfeiture. Co. L. 276. 6b. 277. 6b. 

So if he aliens in fee to two, and the releaſe be to one of them. 
Co L. 277. a. 

If the releaſe be to an abator, c. upon the heir of the diſſeiſor. 
Lit. ſ. 475. 

So the releaſe of a right defeats all wee charges not granted by 
the releaſee himſelf. Co. L. 277, 8. 

But the releaſe of a right does not defeat a my/ne title, which 
the releaſee himſelf has granted, or accepted; as if a diſſeiſor 
grants a rent- charge or makes a feoffment upon condition, a rzleaſe 
by the diffeiſee does not defeat the rent or condition. Lit. 
J. 476, 477. 

So if a right be releaſed to him who has poſſeſſion upon a 
defeaſible title, if the poſſeſſion be defeated, the right accompa- 
nies it; for it was veſted in him to whom the releate was made; 
as if A. difſeiſes the heir of a diſſeiſor, and afterwards the firſt 
diſſciſee releaſes to A. againſt whom tlie heir of the diſſeiſor reco- 
vers; he ſhall have the right as well as the poſſeſſion. Co. I. 
266. 4. 279. a. 

So if the diſſciſee enters upon the heir of the diſſeiſor, when 
his entry was tolled, and enfeoffs A. againſt whom the heir re- 
covers; he ſhall have the right alſo. Co. L. 266. a. 279. a. 

So if a donee diſcontinues in fee, and the donor releaſes his right 
to the diſcontinute, againſt whom the iſſue in tail recovers, the re- 
verſion remains in the diſcontinuce; for the whole right of the 
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(B. 6.) 
By way of 
extinguiſh. 
ment. 


Ans. 


fee was veſted in him by the releaſe, and the iſſue can recoyer 
only the eſtate-tail. Co. L. 266. a. 

But if the right was precedent to the defeaſible poſſeſſion, if 
the poſſeſſion be recovered, the right does not accompany it; as 
if a diſſeiſee diſſeiſes the heir of the diſſeiſor, who recovers againſt 
him, yet the right remains in the diſſeiſee. Bid. 

So if the diſſeiſee diſſeiſes him, and enfeoffs A. upon condition, 
and enters for the condition broken, and then the heir of the diſ- 
ſeiſor recovers againſt him. Bid. 

If a woman dowable diſſeiſes the heir, who recovers againſt her; 
her right to the dower remains. Bid. 

So if a right be transferred to a defeaſible poſſeſſion by act of 
law; as if A. diſſeiſes the heir of the diſſeiſor, and enfeoffs the 
heir apparent of the diffeiſee of full age, to whom the right af- 
terwards deſcends, and the heir of the diſſeiſor recovers againſt 
him; yet his right remains. 4bid. 

But if a leſſee for years, the reverſion in fee, be diſſeiſed, and 
the leſſee releaſes his right to the diſſeiſor, his right is extinct, 
and he in reverſion may enter immediately; for the diſſeiſor has 
no term, upon which 4 right of the leſſee can veſt, and there- 
fore it ſhall enure by extinguiſhment. Co. L. 276. a. 

So a releaſe by a difſeiſee, when his entry is not lawful, enures 
by way of extinguiſhment. Semb. ante, (B. 4.) 

As to the relcafor himſelf, it enures by way of extinguiſhment 
for his right, as to himſelf, is extinguiſhed. Co. L. 279. b. 

So a releaſe by a diſſeiſce, when his entry is tolled, ox not con- 
geable, has the effect of a releaſe, which enures by way of ex- 
tinguiſhment z becuuſe all former eſtates, though wrongful or de- 
feaſible, ſtand in force againſt the releafee. Did. 

But if any, who had title againſt the releaſce before the releaſe, 
after ſuch releaſe brings a writ of right, and the miſe 13 joined 
upon the mere right, the grand aſſiſe ſhall find for the releaſee; 
for he had the right, though the entry of his releaſor was not 
congeable at the time of the releaſe. Lit. /. 478. 

So if he to whom a releaſe is made, cannot take the thing re- 
leaſed, it enures by way of extinguiſhment ; as if the lord re- 
leaſes to his tenant all his right in the ſeigniory, or in the land, 
his ſeigniory is extin& ; for the tenant cannot take the ſervices of 
himſelf. Co. L. 279. 6. | 

So if he who has a rent, common, c. releaſes to the terre- 
tenant. Lit. /. 480. 


(C.) Releaſe to enlarge an Cate. 
(C. 1.) What ſhall be a good one, 


R of an eſtate in lands and tenements enure to enlarge 
the eſtate of the releaſee, or by way of paſſing the eſtate. 

A releaſe to enlarge an eſtate is, when he in reverſion, or re- 
mainder, releaſes to his leflee for life, to hold to him and his 
heirs, or to him and the heirs of his body; he thereby has an eſ- 


mate in fee, or in tail. Lit. /. 465. 


11 90 


II 


80 if he releaſes to his leſſee for years to hold for life, in tail, 


or in fee. bid. 
Or to his tenant by ſtatute-ſtaple, merchant, or elzgit, Co. IL. 


273. 5. 270. 6. 

Or to his leſſee at will. Lit. /. 460, 

So if a leſſce for life, or for years, takes huſband, a releaſe by 

the leſſor to the huſband in fee, tail, c. will be good to enlarge 
his eſtate z for the huſband has the freehold, or term, in right of 
his wife. Co. L. 273. b. 
So if a leſſee for life makes a leaſe for years, or at will, and 
then the lefſor releaſes to the leſſee for life and his heirs, it will 
be good; for the poſſeſſion of the leflee for years, or at will, is 
his poſſeſſion. Co. L. 270. a. 

So if a leſſee for 40 years demiſes for 5 years to B. who enters; 
the leſſor may afterwards releaſe to the firſt leſſee to enlarge his eſ- 
tate. bid. 

So if a leaſe be for life, or for years, remainder for life, the 
leflor may, by releaſe to the leſſee, enlarge his eſtate. Co. L. 273. a. 

So if a man leaſes for years to B. remainder for years, and B. 
enters; the lefſor may, by releaſe to him in remainder, enlarge his 
eſtate. Co. L. 270. a. 

Or if he leaſes for years, remainder for liſe, he may releaſe to 
him in remainder. Co. L. 273. a. | 

So if the leſſor grants the reverſion, after an eſtate for life, or 
years, to another for life, he may releaſe to the grantee. bid, 

So if he leaſes to B. for life, remainder to A. for life, and B, 
dies; he may releaſe to A. to enlarge his eſtate before his entry. 
Co. L. 270. b. 

So if a leaſe be for 10 years, remainder to B. for 20 years; 
R. may releaſe to the lefſee, and he ſhall have an eſtate = 39 


years, Cs. L. 273. b. 
(C. 2.) What not. 


But a releaſe will not be good to enlarge an eſtate, if there be 
not apt words; as if he in reverſion or remainder releaſes to his 
leſſee for life, without more, he has no greater eſtate; for he 
had it for life before, and therefore his eſtate is not enlarged. 
Lit. /. 465. 

It he releaſes to his leſſee at will all demands. R. Cro. El. 268. 

So if a man releaſes to his leſſee, the words do not make a 
greater eſtate, than if the ſame words were in a deed of the ſame 
eſtate executed with livery. Lit. ſ. 46s. 

And therefore, if he releaſes to a leſſee for years generally, he 
has it only for life, without words of inheritance. bid. 

It he releaſes to his leſſce pur auter vie, he has it for his own 
life. Co. L. 273. 6. | 

So a releaſe will not be good to enlarge an eſtate, if he to whom 
it is made has not a ſufficient eſtate; as if tenant by the curtely 
alligns his eſtate, a releaſe to him, after the aſſignment, is not 
good, though there be a privity between them. Co. L. 273. a, 

"Though 
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Though he has an eſtate by hel, and ſuppoſition of law; 44 
if an infant leaſes to B. for lite, who grants his eſtate with war- 
ranty to A. who in a dum fruit infra ætatem vouches H. a releaſe by 
the demandant to B. does not enlarge his eſtate, though he ig 
tenant in ſuppoſition of law. Co. L. 273. a. | 

So if a releaſe be to a leſſee for years before his entry; for till 
he enters by force of his leaſe he has only an intereſſe termini, and 
cannot take a releaſe to enlarge his eſtate. Lit. /. 459. 

So a releaſe will not be good to enlarge an eſtate, if there be 
not a privity between the releaſor and releaſce. 

As if a man leaſes to B. for life, who leaſes for years to another; 
a releaſe by the firſt leſſor to the leſſee for years will be void to en- 


large his eſtate, for want of privity. Co. L. 273. a. 


So if a donee in tail leaſes for his own life, a releaſe by the 
donor to the leſſee and his heirs does not enlarge his eſtate, 
Did. | | 

So if a leſſee for 20 years demiſes to B. for 10 years, a releaſe 
by the firlt leſſor to B. does not enlarge his eſtate, id. 

So if a leflor releaſes to a tenant by ſufferance, it is not good 
to enlarge his eſtate for want of privity. Lit. ſ. 461. R, 
2 Cro. 169. 


(D. 1) Releaſe, which enures by paſſing the Efatr, 


80 a releaſe of an eſtate may enure by way of paſſing the eſtate, 
As if there are two parceners, and one of them releaſes all 
his right in the land to his parcener. C. L. 273. 6. 
So if there are two joint-tenants, and one of them releaſes to 
his companion; though it does not make a degree. 461d. 
So if a grant be to huſband and wife, and B. and their hers, 


B. may releaſe to the huſband alone, or to the wife alone, and it 


will enure by way of paſſing the eſtate. Co. L. 273.6. R. 
1 And. 45. 

So if there are three joint-tenants, and one of them releaſes to 
one of his companions. Co. L. 273. ö. 

So if one 1 confirms the eſtate of his companion, 
inheritance. Lit. ſ. 5 23. 

So if joint · tenants leaſe for life, and afterwards one of them 
releaſes to his companion, or conſirms his eſtate, the reverſion is 
veſted in the releatee, and he ſhall have the rent or waſte, with - 
out attornment. Lit. ſ. 574. | 

If one joint-tenant levies a fine, or grants by the words dedi & 
conceſſi, to his companion, this will enure by way of releaſe, and 
not as a grant. R. Jon. 55. 

So every conveyance by one joint-tenant to his companion 
enures by way of releaſe, and paſſes the eſtate, and the reicaice 
ſhall have the whole, as by tlie firſt feoffment. 2 Cro. 696. 

Though it be by way of uſc; as if the one, by deed indented 
and inrolled, bargains and ſells to the other. 2 Cro. 696. K. 
Ray. 187. 2 Sand. 96. 

Or conveys by fine /ur grant aud remder. R. 2 Cr. 65 yr 
(D. 2. 


TI 


(D. 2.) What ſhall be a good one. 


A releaſe, which enures by paſſing the eſtate, may paſs the fee 
without words of inheritance; for he to whom it is made had 
an inheritance before. Co. L. 273. 6. 

So if a leaſe be to two for years, the one may releaſe to the 
other before entry. Co. I. 270. b. 

Or if the leaſe be to commence at a future day, before the 
commencement of the leaſe. 

So if the next avoidance be granted to two, the one may teleaſe 
to the other before the church becomes void. Co. L. 270. b. 

So if a parcener of a rent takes to huſband the terre-tenant, the 
other parcener may releaſe to her, and this enures by way of 


paſſing the eltate, though the rent be ſuſpended. Co. L. 273. b. 


(D. 3.) What not. 


But a releaſe will not be good by way of paſſing the eſtate, if 
there be not a privity of eſtate between them at the time of the 
releaſe, Co. L. 273. b. 

* If a defendant, who is ſued by a /andlord in the name of his 
tenant, procure a releaſe from the nominal plaintiff, the Court 
will order the releaſe to be given up, and permit the landlord to 
proceed in his action. Dong. 407. (391.)“ 


(E) Releaſe of Perſonal Things. 
(E. 1.) Of all Demands. 


* moſt beneficial releaſe which a man can have, is a releaſe 
of all demands. Lit. J. 508. 

By a releaſe of all demands, all aQions real, perſonal, and 
mixed, and all actions of appeal, and alſo all executions, are dif- 
charged. Lt. /. 508. 

So all covenants, perſonal or real; as warranty, &c, bonds 
and contracts. Cs. I.. 291. b. 

Though the warranty be future for it binds his lands in pre- 
ſenti. 2 Cre. 170. ; 

All recognizances, ſtatutes- merchant, and ſtaple. Co. L. 291. 6. 
; All rents, ſervice, charge, ſeck, or annuities. Cs. L. 291. b. 

#./. $20. 

50 common of paſture, and all profits aprendre. Co. L. 291. 6. 

All conditions before breach, or performance, or after. 
C. L. 291. 0. Per 2 J. Dal. 105. 

50 a right or title to land. Lit. ſ. 509- 

And where there is debitun in preſenti, a releaſe of al! demand; diſ- 
charges it, though the money be not yet payable; as money to be 
paid at a future day, by a bond, covenant, or contract. 2 Cro. 300. 

So where a rent does not attend the reverſion, but is in groſs, 
ſuch releaſe diſcharges all arrears, and all which may afterwards 
accrue, Cro. El. 606, R. 2 Cro. 487. 2 Rel. 408. J. 15. Per 
3 }- 1 Sid. 141. 

As where a leſſee aſſigns all his term to A. rendering 500. per 
ann. to him; a releaſe diſcharges all future payments; for it is 
due only by the contract. 2 Cro. 487. 
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But a releaſe of all demands by the king does not diſcharge + 
right or title. Co. L. 291. 6. 

So where a thing is not payable directly by the contract, and 
is not yet due; a relcaſe of a demands does not diſcharge it; as 
if upon a ſubmiſſion to an award by bond, Sc. money is awarded 
to be paid at a day after the releaſe, Semb. 2 Cro. Zoo. N. cont, 
Tel. 214. 

So ſuch releaſe does not diſcharge rent incident to a reverſion, 
not due. Cont. 2 Kol. 408. J. 15. R. acc. Cro. El. 606. Per 
Fought. 2 Cre. 487. Per 3 J. 1 Sid. 141. KR. H. 1 W.& 1, 
B. R. inter Stephens and Snow, Sal. 578. 

Nor a collateral covenant to be performed in futuro. R. 
2 Cro. 170. R. 2 Mod. 281. 

So a releaſe of all demands to the bail, before judgment againſt 
the principal, does not diſcharge the recognizance by the bail, 
K. 2 Cre. 170. 

90 a releaſe of all demands by an huſhand, does not diſcharge 
an afſumpſit to the wife before the coverture, to pay her 4os. per 
ann. after the death of her hulband. R. 2 Cro. 222. Tel. 156. 
Vide Baron and Feme, (K.) | 

50 a releaſe of all demands, in general words, ſhall be reſtrained 
to the particular occaſion ; as it an executor, upon payment to 
him of a legacy by the executor of B. releaſes all demands againſt 
him as executor for any matter whatſoever z this does not releaſ* 
a debt due to his teſtator from B. X. 3 Lev. 274. Sho. 150. 
3 Med. 277. Carth. 119. R. 2 Lev. 215. 

So if he had releaſed all demands generally. Per Halt, 
Sho. 155. 

Or 77 demands on the perſonal eflate ; for a debt does not bind it 
till judgment. K. Sal. 575. 


(E. 2.) Claim, Right, &c. 


So a releaſe of all claims extends to all demands. Co. L. 291. l. 

So all exactions ſeem equal to demands. C. L. 292. a. 

A releaſe of ali right extends to a title of entry. Co. L. 265. 4. 
R. 8 Co. 153. 6. 

50 a releaſe of all title extends to a right in land. X. 
8 Co. 153. 6. | 


(E. 3.) Actions, Tc. 


By a releaſe of all actians, actions real, perſonal, or mixed, arc 
diſcharged. 

So appeals for death, robbery, mayhem, &@c. Lit. ſ. 509. | 

So a ſcire facias upon a judgment or fine; for every Writ, or- 
ginal or judicial, upon which the defendant may plead, is an 
action. Lit. /. 505, 506. Bo 

50 a releaſe of actions diſcharges all cauſes of action. 
Ca. Lo 285. a. 

A bond for payment of money at a future day; for it is debitum 
in preſent, and a right to an action is in him, though he cannot 
have an action at preſent. Lit. J. 312. & 

[1 , 
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So a teleaſe by an executor before probate diſcharges an action, 
taough he cannot have it; for tlie right is in him. Co. T 292. 6. 
Vide Adminiflration, (B. g.) 

So a releaſe by the ordinary, though he cannot have an action. 
Ce. L. 292. b. i 

So a releaſe of all guarrels diſcharges all actions and cauſes of 
action. Co. L. 292. a. 

Or if he releaſes omnes loquela;, C5. L. 292. a; 

All ſuits, debates, or controverſies. vid. 

So a releaſe of all real actions diſcharges actions real or mixed 
as aſſiſe, quare impedit, annuity. Lit. J. 492, 493. 

So a releaſe of perſonal actiamt diſcharges all perſonal actions, 
and all mixed, in which damayes werc recoverable by the common 
law. Ci. L. 285. 

But a releaſe of all afions doꝭs not releaſe a right to enter, 
where entry is not tolled, c. Co. L. 286. a. 

So a man may enter into land, or take goods, Cc. notwith- 
ſtanding a releaſe of all ations, Lit. ſ. 496, 7, 8. 

$0 he in remainder, a feoffee, or other not privy, ſhall not plead 
a releaſe of afizns to tenant for life, &c. Co. L. 285. 6. 

$0 a diſſeiſor cannot bar an aſſiſe by a releaſe of real actions. 
Lit. ſ. 494- 

So releaſes of perſonal aligns do not diſcharge real actions, in 
which damages are given by ſtatute, if they were not at the 
common law; as dower, morid"anceſior,- aiel, entry ſur diſſeiſin en 
le per, Fe, Co. Li 285. b. 

So in an aſſiſe by joint-tenants, a releaſe of perſonal afizns by 
one of them bars himſelf only. Co. I. 285. a. . 

So a releaſe of all aims before the day of payment of a rent, 
annuity, &c. is no bar to arrears afterwards due. R. Cre. El. 897. 

So if an agreement be, that A. thall releaſe the equity of re- 
demption, and B. ſhall pay for it 7/. A. releafes the equity and 
el ations; this does not diſcharge an action for the 74. X. 
1 Sal. 171. 3 

A remittit damna of fo much is a releaſe for ſo much, and is 
like acknowledgment of ſatistaction, and there need not be judg- 
ment gud eat ſius die as to that part. Fre v. Meunt, H. 9 G. 2. 
B. R. H. 207. 


(E. 3.) Covenants. 


So a releaſe of all covenants is a good diſcharge of a covenant 
before it is broken, as well as after. Cg. L. 292. 6. 

hut if the leflor, after aſſhg.ment by him to another, releaſes 
all covenants to his leſte, and afterwards the aſſignee of the re- 
verſion brings covenant againſt the leſſee; ſuch releaſe before 
breach does not diſcharge the defendant, for the leffor, after 
the allignment, cannot diſcharge the action, which ſhall be in- 
tended to be founded upon a covenant in law. R. 2 Lev. 206, 7. 


V ue more concerning Releſ in Appeal, (G. 12.)—Bail, (Q. . 
m—Chacery, '4 L: 1, &c,)—Damazes, (E. 8.)—Diſcontinuance, 


O 2 (C. 1.) 
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R EL BAS EK 


c. 1.)——Fine, (E. 10.)——Pleader, (2 G. 14.—2 V. 11.— 
GW. 30. 34.—2 X. 7.—2 Y. 17.3 B. 19.—3 M. 12.— 
3 O. 8. 16.) ny 


E ELIE F 8 
Vide Capybold, (K. 11. —Plrader, (3 K. 17.) 


Relief in Equity. 
Vide Chancery. 


Relief of Poor. 
Vide Uſes, (N. 1.) 


11. 
[Vide Fuftices of Peace, (B. 13, &c.) Scotland, (D. 3.) 


The Thirty-nine Articles. 
Vide Efeliſe, (N. 10.) 


R E MAIN D E R. 


Tide Copybold, (C. 11.) — Deviſe, (N. 19.)—Eflater, (B. 13, &c. 
) 


—31.)—Pleader, (3 E. 3. 


Kemainder-Pan. 
Vide Receipt, (A. 2.— B. 2.) Recovery, (B. 7.) 


Croſs Remainders. 
Vide Deviſe, (N. 14, 15.) 


Contingent Remainders. 
Vide Eſtates, (B. 16.) 


Ueſfed Remainder. 
Vide Eſtates, (B. 17.) 


. 


Putual Remedies. 
Vide Pleader, (C. 56.) 


Other Remedy. 

Fide Abatement, (H. 50.)— Aion upon the Caſe, (B. g.) Adi 
upon the Caſe upon Aſſumfſit, (C.) — Fer a Deceipt, (E. 5.)— 
Appeal, (G. 10.) 

p | 


REM EMBRAN CE R. 


Df the Exchequer. 
Vide Courts, (D. 12.) 


RK MHT Tae 


(A) Remitter, when it ſhall be. 


(A. 1.) If an antient Right and defeaſible Eſtate come together 
by Deſcent. 


EMITTER is, when an antient right in lands or tene- 

ments, which is remediable, and a defeafible eſtate or 
title, in the ſame tenements, come to the ſame perſon, without 
default in him, he ſhall be remitted to his antient and better 
right. Co. L. 347. 6. | 

As if tenant in tail makes a diſcontinuance, and afterwards 
diſſeiſes the diſcontinuee, and dies, whereby the right to the tail 
and the defeaſible eſtate in the fee deſcend together to his iſſue, 
the ifſue ſhall be remitted to the eſtate-tail. Lit. ſ. 659. 

So if tenant in tail, after a diſcontinuance, dies without iſſue, 
and he in remainder enters, and dies ſeiſed, his iſſue ſhall be re- 
mitted, R. Bend. pl. 34. 

If the huſband diſcontinues the land of his wife, and takes 
back an eſtate to himſelf in fee, and dies after his wife, their 
iſſue ſhall be remitted. 2 Rel. 420. J. 17. 

So if a ſubſequent right comes to a former, though the former 
was alſo defeaſible. 2 Cro. 489. Vide pg, (B. 1, 2, 3.) 


(A. 2.) Or the Right deſcends after the Eſtate. 


So there ſhall be a remitter, if the right deſcends after the de- 
fcalible eſtate; as if tenant in tail enfeoffs his iſſue within 
ae and afterwards dies, the iſſue ſhall be remitted. Lit. /. 660. 

ab. 71. 

Though the iſſue came to his full age in the life of tenant in 
tail, and did not waive the feoffment. Lit. ſ. 660. 

If tenant in tail makes a feoffment to the uſe of himſelf for 
life, remainder to his ſon in tail, with condition; the fon breaks 
the condition, whereby the uſe and poſſeſſion accrue to his iſſue, 
and the father dies; the iſſue ſhall be remitted. R. 1 Lee. 91. 

If tenant in tail enfeoffs to the uſe of himſelf for life, remainder 
to his ſon, (who is the iſſue in tail,) and afterwards dies, the ſon, 
though he takes the remainder by the ,. 27 H. 8. 10. ſhall be 
remitted by the deſcent of the right. 1 Lev. 91. Vide tft, 
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(A. z.) Or the Eſtate after the Righit. 


So if a defeaſible eſtate comes to him after a deſcent of the 
right, he ſhall be remitted z as if a diſcontinuee, after the death 
of tenant in tail, enfeoffs his iſſue within age. Co. L. 350. a. 


(A. 4.) Or by other Act of Law. 


So if the diſcontinuee, being a woman, the iſſue in tail within 

age takes her to wife, he ſhall be remitted to the whole; for he 
becomes ſeiſed in her right, and there are no moicties between 
them. Lit. J 66g. ; 
So if a huſband, ſeiſed in right of his wife, aliens in fee, and 
takes back an eſtate to him and his wife, the wife ſhall be re. 
mitted z for the taking back of the eſtate ſhall be reputed the 
act of the huſband alone, and not of the wife, who was covert, 
R. 1 Sid. 63. 

So if the diſcontinuee be diſſeiſed, and the diſſeiſor leaſes to 
the huſband and wiſe for life. Lit, .. 678. 

So if the alienec makes a leaſe to the huſband and wife for 
their lives, reſerving the reverſion to himſelf, it thall be a re- 
mitter to the wife, and the reverſion ſhall be out of the leſſor. 
Lit. /. 666. 

So if an eſtate be taken back to the huſband and wife, only for 
the life of the huſband. Co. L. 350. b. 

Though the eſtate to them be by indenture. Co. L. 353. 

Or by fine; for the wiſe ſhall not be examined upon it. 
Lit. f. 669. 

So if tenant in tail enfeoffs his iſſue within age, and his wife, 
and dies, the iſſue ſhall be remitted to the whole, upon the death 
of tenant in tail. Co. L. 35 1. b. | 

So if tenant in tail diſcontinues, and dies, leaving a daughter 
his heir in tail, who after full age takes huſband, and the diſcon- 
tinuee releaſes to the huſband and wife for their lives, the wife ſhall 
be remitted. Lit. ſ. 671. 

So if a huſband diſcontinues the land of his wife by fine, and 
the conuſee renders to the huſband and wife, though this be error, 
and the fine may be avoided ; for not being party to the original 
or conuſance, the wife cannot take, except in remainder, yet {he 
ſhall be remitted. Co. L. 353. a. Vide poſt, (B. 1.) f 

So if the diſcontinuce makes a feoffment and livery to the wife 
without her huſband. Lit. ſ. 677. 

Though the huſband afterwards diſagrees to the feoffment, or 
the wife waives it after the death of her hutband. Cz. I.. 356. b. 

So if huſband and wife are tenants in ſpecial tail by a gift 
after marriage, by which they take by entireties, and the huſband 
diſcontinues, and takes back an eſtate to him and his wife, they 
are both remitted; for the one cannot be without the other. 
Lit. /. 672. 

Zo fince the ſtatute of uſes, if he takes back an eſtate by fine, 
pr feoſſment. K. Hob. 255. 1 Sig. 63. 80 
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So if huſband and wife recover againſt leſſee for life of 
the huſband by a writ of entry in the 5%. Semb. per Dyer. 
Mb. 32. | 

If * in tail makes a feoffment to the uſe of himſelf for 
life, and then to A. for years, and ſays nothing of the fee, and 
dies, by the deſcent of the reverſion the iſſue ſhall be remitted. 
2 Rol. 419. J. 50. 

So if the diſcontinuee makes an eſtate to the huſband for life, 
remainder to the wife for life, it ſhall be a remitter to the wife, 
when the remainder to her comes into poſſeſſion. Lit. /. 680. 

So if tenant in tail leaſes to his eldeſt ſon for life, remainder to 
the younger, and the eldeſt dies without ifſue, the younger ſon 
ſhall be remitted by the accruing of the remainder to him. Lit. 

J 682. Videpoſt, (C. 5.) 

Or if the heir of the diſſeiſor leaſes to 4. for life, remainder to 
the diſſeiſee, he ſhall be remitted after the death of A, Lit. /. 683. 


(A. 5.) And if Part of the Eſtate comes to the Right, it ſhall be 


a Remitter for ſo much. 


So if only part of a defeaſible eſtate comes to him who has a 
right, he ſhall be remitted for ſo much; as if tenant in tail to 
him and the heirs of his body upon A. begotten, has a daughter, 
and afterwards has iflue a daughter by another venter, and 
diſcontinues, and afterwards diſſeiſes the diſcontinuee, and dies, 
whereby the eſtate deſcends to the two daughters, the daughter by 
A. ſhall be remitted to a moiety. Lit. /. 662, Vide poſt, (C. 4.) 

So if tenant in tail enfeofis his iſſue within age, and B., and dies, 
the iſſue ſhall be remitted to a moiety, Lit. J. 663. 

So if a difſeiſee, when his entry is congeable, takes back an eſtate 
(without indenture, or matter of record which eſtops him) from 
the diſſeiſor, he ſhall be remitted. Liz. ſ. 693, 694. 696. 

Though he takes but a leaſe for years. Lit. /. 695. 

So in a formedon by the iſſue in tail, if the diſcontinuee diſ- 
claims, or pleads non-tenure, it ſliall have the effect of a remitter, 
Lit. /. 691, 692. 


(B) Remittcr favoured by Law. 


(B. 1.) And therefore it takes Effect; though the Eſtate which 
made the Remitter was voidable, 


REMITT ER is ſavoured in law; for by it the antient right 
is reſtored, which is the more worthy and more ſure title. 
Co. L. 348. 
And thereſore, if the defeaſible eſtate was obtained from an 
infant, or feme covert, yet there ſhall be a remitter; as if tenant 
in tail difcontinues, and afterwards diſſeiſes the diſcontinuee, and 
dies; his iſſue ſhall be remitted, though the diſcontinuee was an 
infant, or covert. Co. L. 348. a. 
If a huſband diſcontinues the land of his wife, by fine, to 4. 
who renders to the huſband and wife, though the tine be erro- 
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neous (for the wife not being a party to the original, or conuſance, 
cannot take by the render a preſent eſtate), the ſhall be remitted. 
Co. L. 35 3. Vide ante, (A. 4.) 

If the diſcontinuee enfeoffs the wife, and makes livery to her 
only, though the huſband afterwards diſagrees. Co. L. 356. b. 
Vide ante, (A. 4.) 

If tenant in tail to him and the heirs females of his body diſcon. 
tinues, and takes back an eſtate in fee, and dies, having iſſue a 
daughter, and his wife privement enſeint, the ſon born afterwards 
ſhall not avoid the remitter to the daughter. Co. J. 357. a. 

So if the diſcontinuee makes a feoftment to huſband and wile, 
upon condition, it ſhall be a remitter to the wite, though the 
feoffor afterwards enters for the condition broken. Co. L. 357. b. 
Lit. ſ. 679. 

So if tenant in tail enfeoffs his younger ſon, and dies, and the 
younger ſon dies, his wife privement enſtint, the eldeſt ſon enters, 
and then the wife has a ſon born, he ſhall not enter; for the eldeſt 
was remitted. R. 1 And. 31. 


(B. 2.) A Remitter defeats entirely the wrongful Eſtate. 


So by the remitter the defeaſible eſtate ſhall be utterly annulled 
and defeated. Lit. ſ. 659. 665, 666. Vide paſt, (F.) 

And therefore if he, who has a defeaſible eſtate, grants a com- 
mon, rent, Sc. out of the land, and afterwards is remitted, the 
land ſhall be diſcharged, for the eſtate, out of which it iſſued, is 
totally defeated. Lit. .. 660. 686, 687. 

So if he annexes a condition, &c. to the eſtate made by him. 
Lit. ſ. 679. | 

So the remitter avoids all charges of a ſtranger or anceſtor, 
made after the commencement of the defeafible eſtate. 
2 Rol. 422. K. 

So the eſtate, to which the remitter is, ſhall be ſubject to 
dower, ward, Cc. as before. 2 Rol. 422. J. 15. 

But an eſtate of the land itſelf, made by him who is remitted, 
as a leaſe for yr ars, ſhall not be defeated by the remitter. Cz. 
L. 349. a. Dy. 5 1. . 2 Rol. 422. J. 30. 

So other remedy for the rent, common, c. is not taken away; 
for he may have anmity, &c. notwithſtanding the remitter. 


Co. L. 349. a. 
(B. 3.) And that preſently without Entry. 


So the defeaſible eſtate ſhall be defeated without entry. 
Co. L. 348. a. R. 1 Rol. 260. Hob. 256. 2 Rol. 421. J. 30. 

For it ſhall be defeated immediately by the veſting of the eſtate 
which makes the remitter. Co. L. 354. b. 356. b. Hob. 255. 

Though it veſts by act of law, without the aſſent of the party. 
Co. L. 358. ö. | 

So if the eſtate veſts, he cannot wave the remitter; for he ſhall 
be remitted nolens volens. R. 2 Cre. 489. For the benefit of him 
in remainder, otherwiſe not. 2 Rel. 422. J. 40. 
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Though the antient eſtate and the laſt were both waveable, he 
cannot wave the remitter, where it would be to the prejudice of 
another. Co. L. 357. Heb. 71. 255. Me. 872. Per 3 J. Men- 
tague cont. 2 Cro. 489. 2 Rel. 36. Vide Baron and Feme, (T.) 

So if the remitter be prevented by the default of the father, his 
heir may be remitted; as if the diſcontinuee enfeoffs tenant in 
tail, of full age, who ſhall not be remitted contrary to his own 
act, yet his iflue ſhall be remitted. | 

If huſband and wife levy a fine, and afterwards take back an 
eſtate to them; though the wife, being particeps by her examina- 
tion upon the fine, cannot be remitted, her iſſue ſhall. Co. 
I. 353. b. Vide peſt, (C. 6.) 

So if tenant in tail leaſes to his eldeſt fon for life, remainder 
to a younger ſon for life, and dies, and then the eldeit ſon dies 
without ifſue, the younger ſhall be remitted, though the eldeſt, 
who accepted the leaſe, could not, Lit. /. 682. 


(B. 4.) A Remitter to the Principal remits to the Ap- 
pendant. 


So if a man be remitted to the principal, he ſhall be remitted 
to all things appendant, &c. as if tenant in tail of a manor, with 
an advowſon, Sc. appendant, enfteofts B. who re-enteotts him, 
ſaving the advowſon ; the iſſue ſhall be remitted to the manor, 
and alſo to the advowſon. Cz. I.. 349. 6. 

So if tenant in tail was difſcifled by A. wvo ſuffers an uſurpa- 
tion, and the difleiſee enters, he ſhall be remitted to the manor 
with the advowſon. Co L. 349. 6. 


(B. 5.) To the particular Eſtate, remits to him in the Reverſion 
or Remainder, 


So a remitter to a particular eſtate ſhall be a remitter to all in 
remainder or reverſion. Lit. .. 673. Hob. 255. Pol. 397. 

Though the remainder veſts by the ſtatute of uſes. 27 H. 8. 10. 
Heb. 256. 

So if a me/ne remainder be barred, it ſhall be a remitter to all 
other remainders or the reverſion; as if A. be tenant for life, re- 
mainder to B. in tail, remainder to C. in tail, remainder to D. 
in fee, and A. is diſſeiſed by E. to whom BB. releaſes with war- 
ranty, whereby the eſtate-tail is barred, if A. afterwards re-enters, 
the remainders to C. and D. are remitted, though the diſſeiſor 
has a fee, determinable upon the death of B. without iſſue. 
%. L. 354. ö. 

90 if tenant in t ül, remainder in B. in fee, diſcontinues, and 
afterwards takes back an eſtate to him in tail, remainder to the 
king in fee, and dies, his iſſue ſhall be remitted, and the re- 
mainder to B. though the remainder to the king be thereby 
deveſted. Co. L. 354. 6. | 


But if tenant in tail dies after diſcontinuance, without iſſue z - 


and he in remainder diſſeiſes the diſcontinuee, and dies without 
ue, he in the ſecond remainder cannot enter, R. Bend. pl. 34. 


(C) When 
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neous (for the wife not being a party to the original, or conuſance, 
cannot take by the render a preſent eſtate), the ſhall be remitted, 
Co. L. 35 3. Vide ante, (A. 4.) 

If the diſcontinuee enfeoffs the wife, and makes livery to her 
only, though the huſband afterwards diſagrees. Co. L.. 356. b. 
Vide ante, (A. 4.) 

If tenant in tail to him and the heirs females of his body diſcon. 
tinues, and takes back an eſtate in fee, and dies, having iſſue a 
daughter, and his wife privement enſeint, the ſon born afterwards 
ſhall not avoid the remitter to the daughter. Co. J. 357. a. 

So if the diſcontinuee makes a feoffment to huſband and wiſe, 
upon condition, it ſhall be a remitter to the wite, though the 
feoffor afterwards enters for the condition broken. Co. L. 357. 6, 
Lit. ſ. 679. 

So if tenant in tail enfeoffs his younger ſon, and dies, and the 
younger ſon dies, his wife privement enſtint, the eldeſt ſon enters, 
and then the wife has a ſon born, he ſhall not enter; for the eldeſt 
was remitted. R. 1 And. 31. 


(B. 2.) A Remitter defeats entirely the wrongful Eſtate. 


50 ” the remitter the defeaſible eſtate ſhall be utterly annulled 
and defcated. Lt. ,. 659. 665, 666. Vide poſt, (F.) 

And therefore if he, who has a defeaſible eſtate, grants a com- 
mon, rent, Sc. out of the land, and afterwards is remitted, the 
land ſhall be diſcharged, for the eſtate, out of which it iſſued, is 
totally defeated. Lit. ſ. 660. 686, 687. 

So if he annexes a condition, &c. to the eſtate made by him. 
Lit. ſ. 679. 

So the remitter avoids all charges of a ſtranger or anceſtor, 
made after the commencement of the defeafible eſtate. 
2 Rol. 422. K. 

So the eſtate, to which the remitter is, ſhall be ſubject to 
dower, ward, Sc. as before. 2 Rol. 422. J. 15. 

But an eſtate of the land itſelf, made by him who is remitted, 
as a leaſe for yrars, ſhall not be defeated by the remitter. Cz. 
L. 349. a. Dy. 51.6. 2 Rol. 422. J. 30. | | 

So other remedy for the rent, common, c. is not taken away; 
for he may have anmity, &c. notwithſtanding the remitter. 
Co. L. 349. 4. | | 


(B. 3.) And that preſently without Entry. 


So the defeaſible eſtate ſhall be defeated without entry. 
Co. L. 348. a. R. 1 Rol. 260. Hob. 256. 2 Rol. 421. J. 30. 

For it ſhall be defeated immediately by the veſting of the eſtate 
which makes the remitter. Co. L. 354. b. 356. ö. Hob. 255. 

Though it veſts by act of law, without the aſſent of the party. 
Co. L. 358. ö. | 

So if the eſtate veſts, he cannot wave the remitter; for he ſhall 
be remitted nolens volens, R. 2 Cro. 489. For the benefit of him 
in remainder, otherw:te not. 2 Rel. 422. J. 40. 
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Though the antient eſtate and the laſt were both waveable, he 
cannot wave the remitter, where it would be to the prejudice of 
another. Co. L. 357. Hb. 71. 25 5. Mo. 872. Per 3 J. Mon- 
tague cont. 2 Cro. 489. 2 Rol. 36. Vide Baron and Feme, (T.) 

So if the remitter be prevented by the default of the father, his 
heir may be remitted; as if the diſcontinuee enfeoffs tenant in 
tail, of full age, who ſhall not be remitted contrary to his own 
act, yet his iflue ſhall be remitted. 

If huſband and wife levy a fine, and afterwards take back an 
eſtate to them; though the wife, being particeps by her examina- 
tion upon the fine, cannot be remitted, her iſſue fhall. Co. 
I. 353. b. Vide pet, (C. 6.) 

So if tenant in tail leaſes to his eldeſt ſon for life, remainder 
to a younger ſon for life, and dies, and then the eldeit fon dies 
without iflue, the younger ſhall be remitted, though the eldeſt, 
who accepted the leaſe, could not. Lit. /. 682, 


(B. 4.) A Remitter to the Principal remits to the Ap- 
pendant. | 


So if a man be remitted to the principal, he ſhall be remitted 
to all things appendant, &c. as if tenant in tail of a manor, with 
an advowlon, &c. appendant, enfeofts B. who re-enfeoffs him, 
ſaving the advowſon; the iſſue ſhall be remitted to the manor, 
and alſo to the advowſon. Cz. I.. 349. 6. 

So if tenant in tail was diſſciſſed by A. w ſuffers an uſurpa- 
tion, and the difleiſee enters, he ſhall be remitted to the manor 
with the advowſon. Co IL. 349. 6. | 


(B. 5.) To the particular Eſtate, remits to him in the Reverſion 
or Remainder, 


So a remitter to a particular eſtate ſhall be a remitter to all in 
remainder or reverſion. Lit. ſ. 673. Hab. 255. Pol. 397. 

Though the remainder veſts by the ſtatute of uſes. 27 H. 8. 10. 
Heb. 256. 

So if a meſne remainder be barred, it {hall be a remitter to all 
other remainders or the reverſion ; as if A. be tenant for life, re- 
mainder to B. in tail, remainder to C. in tail, remainder to D. 
in fee, and A. is diſſeiſed by E. to whom BB. releaſes with war- 
ranty, whereby the eſtate-tail is barred, if A. afterwards re- enters, 
the remainders to C. and D. are remitted, though the diſſeiſor 
has a fee, determinable upon the death of B. without iſſue. 


(vo. L. 354. b. 
So if tenant in t ül, remainder in B. in fee, diſcontinues, and 


afterwards takes back an eſtate to him in tail, remainder to the 


king in fee, and dies, his iſſue ſhall be remitted, and the re- 
mainder to B. though the remainder to the king be thereby 
develted, Co. L. 354. 6. | 


But if tenant in tail dies after diſcontinuance, without iſſue 5 - 


and he in remainder diſſeiſes the diſcontinuee, and dies without 
ue, he in the ſecond remainder cannot enter, R. Bend. pl. 34, 


(C) When 
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(C) When there ſhall be no Remitter, 
(C. 1.) To a bare Title. 


BUT a remitter muſt be to the antient right, and ſhall not be to 
a naked title; at if a defeaſible eſtate be in him who has title 
to enter for a condition broken, he ſhall not be remitted to the 
eſtate which he had before the condition made. Co. L. 347. b. 
2 Rol. 420. G. 

Or if he has title to enter for mortmain. Co. L. 347. b. 248. a, 

Or upon an aſſent to a raviſher ; for it is a bare title of entry, 
for which no action is given. Co. L. 348. a. 

But if an infant makes a feoffment of the eſtate of his wife, 
and within age takes back to him and his wife; though he 
had only a title to enter for his nonage, he ſhall be rer dd. 
2 Rol. 419. J. 30. 

So if a woman enfeoffs A. and B. upon condition to re-enſcr 
her upon requeſt, and takes huſband, and upon requeſt A. refuſes, 
but B. enfeoffs them of the whole, ſhe ſhall be remitted to the 
moiety of A. to which the had title of entry for the condition 
broken. 2 Rol. 419. I. 35. 


(C. 2.) To an irremediable Right. 


So there ſhall bc ro remitter to a right, for which the party 
has no remedy by action. Co. J.. 348. a. 349. b. 

As if B. purchaſes an advowſon, and afterwards ſuffers an 
uſurpation, and fix months paſs, and then the uſurper enfoffs . 
and his heirs, the heir of B. ſhall not be remitted, for though he 
had right, he had not any remedy by action. Co. L. 349. b. 

So if tenant in tail enfeoffs B. of a manor with an advowſon, 
Sc. appendant, and afterwards B. grants to him and his heirs 
the advowſon, or other thing appendant, and he dics, his iſſue 
thall not be remitted till he re- continues the manor ; for there 
was no remedy by action for the advowſon, Sc. till the manor 
was re- continued. Co. I. 349. 6. 

So if he makes a diſcontinuance, and afterwards diſſeiſes the 
diſcontinuee, and levies a fine, and dies within five years, the 
difcontinuee may enter; for the iflue is not remitted, his right 
being barred by the fine. X. Bend. pl. 156. Mo. 115, 
1 And. 43. 

So if there be a grandfather, tenant for life, remajnder to a 
father in tail, and they join in a feoffment with warranty, and 
the warranty deſcends, with the right to the ſon; he ſhall 
not be remitted, being bound by the warranty. R. 1 And. 286. 
2 Rol. 421. J. 40. 


(C. 3.) To a bare Right of Action. 


So there ſhall be no remitter, where the party has no right but 
only to have an action; as if tenant in tail ſufiers a common re- 
cover), 
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covery, which was erroneous, and afterwards diſſeiſes the re- 
coveror, and dies, his ifſue ſhall not be remitted ; for though he 
has a right to have a writ of error for reverſal of the r ; 
yet, till the reverſal, he has no right to the eſtate-tail. Co. 


L. 349. b. 
(C. 3.) If the Freehold does not acerue to the Right. 


So there ſhall be no remitter, except where an eſtate of free- 
hold comes to him who has the antient right, and therefore, if 
tenant in tail before the %. 27 H. 8. 10. had made a feoffment 
to the uſe of himſelf in ice or tail, the iſſue was not remitted. 
Dy. 24. a. 

So there ſhall be no remitter till the freehold comes in poſ- 
ſeſlion to him who has the right; as if diſcontinuee of a huſband 
re- grants an eſtate to the huſband for life, remainder to the wife; 
ſhe ſhall not be remitted during the life of the huſband. 
Lit. ſ. 680. R. Hob. 71. 

If tenant in tail enfeoffs A. to the uſe of himſelf for life, and 
afterwards to A. till he raiſes 500/. and then to his ſon in fee, who 
enters after the death of his father; he ſhall not be remitted till 
A. has levied the 5o0o/. R. 1 Leo. 7. 

So there ſhall be no remitter but only as to ſo much as comes 
to him without his default; as if tenant in tail to him and the 
heirs of his body by A. has iſſue a daughter, and by another 
wife has iſſue another daughter, and then diſcontinues, and diſ- 
ſeiſes the diſcontinuce, and dies, his daughter by A. ſhall be re- 
mitted only to a moiety; for a moiety only deſcended to her. 
Lit. ſ. 662. Vide ante, (A. 5.) 

So if tenant in tail enfeoffs his iſſue within age, and a ſtranger, 
and dies, though joint-tenants are ſeiſcd pro indiviſo of the whole, 
yet the iſſue {hall be remitted only to a moiety ; for he has no 
right to more. Co. IL. 350. a. 

If huſband diſcontinues, and takes back an eſtate to him and 


his wife, and to A. the wife is remitted only to a moiety. 
Lit. ſ. 676. | 


(C. 5.) If there was Default in him who takes the defeaſible 
Eſtate, 


So there ſhall be no remitter, if he who has the deſeaſible 
eſtate was particeps criminis, and conſented to the making of the 
defeaſible eſtate 3 and therefore, if tenant in tail enfeoffs his iſſue 
of full age, and dies, the iſſue ſhall not be remitted ; for it was 
his folly to accept the feoffment. Co. L. 348. b. 350. 6. 

Or if the iſlue at full age takes the diſcontinuee to wife, 
Lit. ſ. 665. | 
Or if the iſſue joins with his father in a diſſeiſin to the diſcon- 
tinuee. Co. I.. 357. b. 

If a ſtranger enfeotfs a tenant aſter poſſibility in remainder 
after an eſtate for life, and the leſlee dies, he @ remainder ſha!} 
not be remitted. 2 R. 420, J. 25. 
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50 if huſbhaud and wife levy a fine to B. upon which the wife i. 
e\:mined, and afterwards they take back an eſtate to them, the 
vite ſhall not be remitted, for by her examination upon the fine, 
the became particeps. Co. I.. 35 3. b. 

Or if they make a feoffment to the uſe of themſelves. Sem, 
1 Lev. 49. 

If a hutband diſcontinues the land of his wife, and A diſſeiſes 
the diſcontinuee by cabin of the huſband, and alſo of his wife, and 
makes a leaſe to them, the wife ſhall not be remitted. Lit. J 678, 
2 And. 39. 

Though the wife was not preſent, but only aſſented to the 
diſſeifin, though by ſuch aſlent the be not a difleiſoreſs. C. 
L. 389.8 ; 

So if he who has a right procures a diſſeiſin by A. againſt whom 
he recovers. 2 Rol. 420. J. 7. 

Tenant for life, remainder to A. for life, A. diſſeiſes the tenant 
for life, who dies, A. ſhall not be remitted, Cent. 2 Rol. 420. J. zo. 

So if tenant in tail Jets to BB. for life, remainder to his iſſue 
by deed, and the iſſue agrees to the remainder in the life of luis 
father, by ſigning a counterpart of the deed, Ec. the ifſue ſhall 
not be remitted, though the freehold is caſt upon him, 
Co. L. 359. 6. | 

If leſſee for life ſurrenders to D. in remainder, &c. and D. ac- 
cepts it, he ſhall not be remitted. R. Skin. 3. 63. 

o if tenant in tail enfeoſts his iſſue and B. by deed, and makes 
livery to B. only, yet if the iſſue ſigns the deed, he ſhall not be 
remitted on the death of B. though the freehold is caſt upon 
him by ſurvivorſhip. Co. I. 359. 6. 

So if B. dies iu the life of the tenant in tail, and the iſſue aſ- 
terwards enters, and takes the profits. Lit. .. 684. 

Or agrees to the feoflment in the life of his father. Co. L. 359. 

If there be father, tenant for life, remainder to the ſon for 
life, remainder to the father in tail, and the father and fon join 
in a ſcoffment to an uncle of the ſon, who dies without iſſue, fo 
that the ſon is his heir, he ſhall not be remitted during his life; 
for he joined in the feoffment. Dub. 1 Leo. 37. 

But if a party to a wrongful act, or an eſtate taken back, be at 
infant, or feme covert, no default thall be adjudged in him or her 
generally. Vide ante, (A. 4.) 

As if huſband, ſeiſed in right of his wife for the life of the 
wite, makes a feoffment to the uſe of the wife for life; upon the 
death of the huſband, ihe ſhail be remitted. NR. 3 Leo. 93. 

So where an eſtate of freehold is caſt upon him or her by ad 
of law, no default ſhall be adjudged in him or her; as if a re- 
mainder was limited to him or her, without his or her aſſent, and 
the particular eſtate determines. Lit. ſ. 682, 683. 1 Lev. 91. 
Vide ante, (A. 4.) | 

So if tenant in tail enfeoffs his iſſue and B. by deed, and makes 
livery to B. and the iſſue was not conuſant, nor took the profit 
in the life of his father, he ſhall be remitted, if he ſurvives 5. 
Lit. ſ. 684. Or if the ifſue was within age. 2 Rel. 419. J. 25. 5 
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So if a diſſeiſor lets to the diſſeiſee for life, by indenture, and 
makes livery, the difleiſee ſhall be remitted contrary to his ac- 
ceptance. K. Cro. Al. 20. 


(C. 6.) If he takes by ff. 27 H. 8. 10. which executes the Uſe in 
the ſame Plight as it was limited. 


So ſince the ,. 27 H. 8. 10. if tenant in tail makes a feoffment 
to the uſe of his iſſue within age, and dies, the iſſue ſhall not be 
remitted ; for the ſtatute executes the poſſeſſion to the party in the 
ſame plight, manner, and form, as the uſe was limited. Co. L. 348. b. 
Hob. 298. Dub. Dy. 23. 6b. 54. X. Dy. 54. b. 77. 6. 106. 
1 Rel. 260. 

And though it be found by office that there was a remitter, it 
is of no avail. R. Dy. 106. 

Though the iſſue takes by remainder in an uſe limited to him. 
Semb. Dy. 129. a. 

So if the iſſue enters, and is ſeiſed by the /. 27 H. 8. he cannot, 
by the entry of the feoffees afterwards, be remitted. R. Dy. 330. a. 

But if the iſſue, in ſuch caſe, waives the poſſeſhon, and reco- 
vers in formedon agaiuſt the feoffees of the tenant in tail, as he 
may, he ſhall be remitted. Co. L. 348. 5. 2 Rol. 10. 

Or if the iſſue takes by the feoffment to his uſe, and does not 
bring formedsn ; after his death, his iſſue ſhall be remitted ; for an 
eſtate in fee at the common law deſcends to him. Cz. I. 348. L. 
Dy. 54. 1 Leo. 91. 

So if the huſband makes a feoffment of the land of his wife, 
to the uſe of himſelf and his wite, the ſhall be remitted ; for the 
has her election to take by the . 27 H. 8. or to enter by the 
32 H. 8. 28. upon which the ſhall be remitted. X. Dy. 191.6. 

So the ifſue of the iſſue, who takes by force of the /. 27 H. 8. 
10. ſhall be remitted. Hob. 255. 1 Rel. 260. 2 Rel. 419. 
J. 45. 

So if he who had a defeaſible eſtate as a verdict for him, though 
falſely, and he who has right claims under the recovery, he ſhall 
not be remitted; as if a younger brother difſeiſcs his elder, and in 
an aſſiſe againſt him the plaintiff is barred by a falſe verdict, and 
before attaint the younger dies without iflue, whereby the land 


deſcends to the elder ; he ſhall not be remitted contrary to the. 


verdict, R. Dy. 5. a. 
But if tenant in tail levies a fine, or ſuffers a common re- 
covery, which is a bar to the entail, the iſſue ſhall not be remit- 


ted, though the land afterwards comes to him. Vide ante, (C. 3.) 


Though the eſtate deſcends to the iſſue before execution of the 
recovery. Co. L. 361. b. Dy. 35. a. 


(C. 7.) No Remitter to a Term for Years. 


If leſſee for years, to commence at a future day, enters before 
the day, which is a diſſeiſin, and continues in poſſeſſion till the 
term commences, he ſhall not be remitted ; for the law does not 

diveſt 
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diveſt the fee, for a term, which is of no eſteem: 2 Rel. 420, 
J. 35. 


(D) TFe Grounds of a Remitter, 


T* E principal cauſe for a remitter is, that there is not any 
perſon, againſt whom he, who has right, can ſue his action; 
for he cannot ſuc himſelf, Lit. /. 661. 

And becauſe he who has right cannot ſue, nor enter upon 
himſelf the remitter has the effect, which an entry, if it was 
congeable, would have, and reveits the eſtate accordingly. Hz. 
256, 257. 2. Kol. 31. F 

And if he had but a right of action, by the remitter he ſhall be 
in, in the ſame manner as if he had recovered. 2 Rol. 37. 


(E) How it operates. 


I diſcontinuee of tenant in tail enfeoffs his iſſue within age and 
B. and makes livery of the whole, to the iſſue, he ſhall be re- 
mitted but for a moiety ; for it operates as a feoffment in the firit 
place, and then as a remitter. Co. L. 350. a. 
If a defeaſible eſtate deſcends to two daughters, and one only 
enters into the whole, and dies, her iſſue ſhall be remitted only to 4 


moiety, and the other moiety ſhall be recovered by a formed oy 


the other daughter. R. Bend. pi. 34. 
But if the defeaſible eſtate deſcended to two daughters, of 
whom the eldeſt has the antient right, they take as tenants in 


common, and not as parceners; for there thall be a remitter ſor 


a moiety immediately. Lit. /. 662. 


(F) What Ce it ſhall Have, 
BY the remitter, all eſtates made by him, who had the deſcaſible 


eſtate, are avoided. 

And therefore, if tenant in tail makes a feoſſment to lis iſſue, 
and dies, and his iſſue lets for years, and dies, whereby the iſſue 
of the iſſue is remitted, he ſhall avoid the leaſe, which becomes 
null without entry. 1 Rol. 260. R. Lane, ga. 

And though the iſſue of the iſſue accepts rent upon the leaſe, 
it does not affirm it; for it was abſolutely void by the remitter, 
1 Rol. 260. X. Mo. 846. 

So if tenant in tail enfeoffs another to the uſe of himſelf for 
life, and afterwards to B. for years; his iſſue being remitted to 
the reverſion by deſcent, ſhall avoid the term to B. 2 Rol. 419. 1.50. 

But if huſband and wife are ſeiſed to them, and the heirs of 
the body of the huiband, remainder to A. Sc. and the liuſband 
levies a fine and dies, the wife thall be remitted and all the re- 
mainders; but upon tlie death of the wife, the effect of the 
remitter ceaſes. Hob. 257. 

But if huſband and wife are ſeiſed to them, and the heirs of 
their bodies, remainder to A. c. and the huſband levies a fue to 
the uſe of himſelf and his wife, and the heirs of thcir wo 

hereby 
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whereby they are remitted, and the remainders revived; if the 
wife dies in the life ot the huſband, the remitter ceaſes, and the 
remainder is turned to a right. R. Hob. 255. 

So if tenant in tail diſcontinues, and is afterwards attainted for 
high treaſon, whereby his citate and alſo the antient right of en- 
tail are forfeited to the king upon oſſice found; yet if he dies be- 
fore office, ſo that the right and eſtate deſcend to the iſſue who is 
remitted; by the office found the remitter ceaſes. R. Hob. 347. 


2 Rol. 508, 9. Pal. 351. 1 Jon. 79. 


e 
Vide Franchiſes, (F. 30, &Cc.) 


Removal of a Replevin. 
Vide Pleader, (3 K. 6, &c.) 


—— -of a Record, 
Vide Record, (G.) 


6 
(A) Kent. 


ENT is a ſum which the tenant renders out of the profits of 
lands or tenements which he enjoys. Co. L. 142. 


(B) Reſerbation., 
(B 1.) How it may be made, 


ENT may be reſerved annually, or every ſecond or third year 
Co. L. 47. 4. 
So it may be reſerved upon a leaſe of lands by parol, or deed- 


poll. Co. L. 142. 6. 143 
But if a man makes a feoffment, or a tenant for life, or years, 
grants all his eſtate, he cannot reſerve a rent without deed. 


2 Kol. 448. H. Lit. ſ. 215. - 
Nor where a conveyance enures by way of extinguiſhment ; as 


upon a ſurrender, releaſe, Sc. 2 Rel. 448. J. 


(B. 2.) By what Words, 


A rent may be reſerved by the word r/ervands, Cs. L. 47. _ 
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Or the words, reddendo, folvends, faciende, Sc. Co. L. 41, 4. 
141. 6. | | 

Inveniendo, dummodo, &c. Co. L. 47. a. 

So a demile, provided that the laſſee ſhall pay, is a good reſerya- 
tion. R. 2 Rol. 449. J. 35. 

Or if a man, in conſideration of rent after mentioned, lets, and the 
leſſee covenants to pay ſo much rent, without any reddendum, it 
will be a good reſervation. R. 2 Rol. 449. J. 40. 

So a deviſe upon condition that he pay yearly ſo much to A. 
will be a rent to him, and not a ſum in groſs, K. 1 Lev. 137, 

* So a ſubſequent agreement may, by relation, operate to make 
a reſervation of rent operate from the beginning of the tenant's 
occupation. Cowp. 781. 784.“ . 


(B. 3.) Out of what Thing. 


Every rent ought to be reſerved out of lands and tenements, 
which are manurable, and upon which the leſſor may diſtrain. 


Co. L. 47. 4. 142. 4. 
So out of a demiſe of the veſture, or herbage of land. Co. I. 


47. a. 142. a. 
Or grant of a reverſion, or remainder, for the poſſibility that it 
may come into poſſeſſion. Co. L. 47. a. 
Or a conveyance by way of uſe; for by the ff. 27 H.8. 10. 
the poſſeſſion is executed to the uſe. R. 2 Co. 54. a. 72. b. 2 Ri.. 


448. J. 10. 2 Inft. 673. 
So it may be reſerved upon a grant of a future intereſt. 2 Ral. 


446. J. 20. 
But a rent cannot be reſerved out of an incorporeal inheritance 
as out of a common, advowſon, office, &c. Co. L. 47. a. 142. a. 


144. a. 
Or a fair, market, liberty, or other franchiſe, or privilege. C. 


L. 47-6 5 Co. 3-8. 

Or out of tithes. Co. L. 47. o. R. 2 Rol. 446. J. 35. 

A corody, mulcture of a mill, &c. Co. L. 47. a. 

So rent cannot be reſerved upon a releaſe of a right to land. 
Co. L. 144. a. 

A reat cannot iſſue out of a term for years; therefore if leſſee 
for years aſſign his term, he cannot diſtrain for rent. 2 Jil. 375.* 

If land and an incorporeal thing be demiſed together, rendering 
rent, it ſhall iſſue wholly out of the land in point of remedy, 
2 Cro. 453. 2 Rol. 451. J. 20. / 

And if an incorporeal thing only be demiſed, the rent ſhall not 
go to the grant of the reverſion without expreſs words; for it 
iz not incident to the reverſion. Co. L. 47. a. 

Yet if rent be reſerved upon a demiſe for years of an incorpo- 
real inheritance, as common, tithes, c. debt lies for it, in reſpect 
of the contract. Co. I.. 47. a. 


* By the . Otherwiſe upon a demiſe for life“. C2. L. 47. a. 


$ An. 14. 
debt may 


brought for 
rent on a de- 
miſe tor li ſe. 


So ſuch rent deſcends to the heir with the reverſion. Ser. 
2 Sand. 304. Semb. Ray. 18. 
NO, 
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And if the term be alligned, acceptance of rent from the aſ- 
ſignee binds the leſſor. Seb. 2 Sand. 304. Ray. 195. 

So if the demiſe was of a barn, or land, with tithes, and the 
tithes are evicted, the rent ſhall be apportioned ; for it was greats 
er in reſpec of the tiches. 2 Cra. 453. 2 Sand. 304. 


(B. 4.) Of what Thing. 


Rent may be reſerved not only of money, but alſo of any 
other profit, which lies in render. Co. L. 142. a. 

As a roſe, pepper, comine, wheat, Sc. Did. 

So of a horle, hawk, hen, capon, c. Did. 

Of ſpurs, bows, &c. 46/4. 

So of a journey tempore meſſis, or labour by the leſſee, or with a 
horſe, Fe. 2 Sand. 165. | 

But it cannot be reſerved of parcel of the profits demiſed; as 
reſerving the veſture, or herbage of the land. Co. L. 47. a, 


(B. 5.) To whom Rent ſhall be reſerved. 


If the reſervation of a rent be general, the law generally directs 
it according to the intent and the nature of the thing demiſed. 
Per Hale, 1 Vent. 161. 

As if tenant in tail demiſes for years, rendering rent to him 
and his heirs, this goes to the heir in tail. &. 1 Vent. 162. 

If tenant for life, with power to make leaſes, demiſes, render- 
ing rent to him, his heirs and ail: zns, it ſhall be adjudged to hi:a 
in remainder, X. 8 Co. 70. b. 1 Lent. 162. 

if a copyholder, by licence, leaſes, rendering rent to him and 
his wife, and his heirs, where by the cuitom the wife has her 
free bench, the wife ſhall have the rent, as incident to the reverſion. 
R. 1 Vent. 163. 

If leſſee for 100 years makes a leaſe for 50 years rendering rent 
to him and his heirs, it ſhall go to his executor or adminiitrator. 
Per Hale, 1 Vent. 162. 

So if a man ſeiſed in fee lets for years, rendering rent during 
the lerm to him, his executors and aſſigns, it ſhall go to his at- 
ſignee, or heir; ſor the intent appears that it ſhall be paid during 
the term, and the law directs to wl:om. X. cont. 12 Co. 36. 
Cro. Ef. 217. 2 Kal. 450. J. 30. 451. J. 10. Ow. 9. But 9 
mention in Roll. 450. and Owen, that the reſervation was during the 
term, and the caſe 2 Rol. 451. is faiſely reported, as appears Lat. gg. 
2 Sand. 370. K. acc. Cro. El. 832. 5 Co. 111. Mallory s caſe. 
Acc. Cro. Car. 289. R. Lat. 255. 264. R. per tot Cur. 2 Sand. 
370. 1 Vent. 148. 161. Ray. 213. 2 Lev. 13. 

50 if a biſhop lets, rendering rent during the term to him, or 
his ſucceſſors, in the disjunctive. R. 5 Co. 111 5. 

So if tenant in fee lets, rendering rent generally without ſaying 
to whom, it goes to his heir. Co. L. 47. a. Per Kingmill, 21 JI. 7. 
25. 5. Per Clelinly, 27 H. 8. 15. 4. Dub. per Knightly, 27 H. 8. 
16. a. Per 2 J. Dy. 45. 4. Dub. 2 Rol. 450. J. 20. 
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Or rendering rent to him or his heirs, in the disjunQiye, 
Cont. Co. L. 214. a. | | 

Or to him ſo much money, and after his death a roſe, &c, to 
his heir. Co. L. 213. 6. 

So a reſervation to the heir will be good, without reſerving the 
rent to himſelf ; as if a man lets for years to commence after his 
death, rendering rent to his heir, R. 2 Rel. 447. J. 10. Cont, 
Co. IL. 99. b. 143.6. 213. 6. | 

So if tenant in tail lets, rendering rent to his heir, it will he 
good; for he takes by purchaſe after the death of the donce. 
D. 2 Rel. 447. 1.15. Cont. Co. L. 99. b. Acc. Hard. go. 

50 if tenant in tail to him and the heirs male of his father, lets, 
rendering rent to him, his heirs and aſſigns, the rent ſhall go to 
the hcir male of the body of his father, though he be not heir to 
the leſſor; for it is incident to the reverſion. X. Hard. 91. 95. 
But if a man lets, rendering rent to himſelf, without more, it 
docs not go to his heir. Co. IL. 47. a. Per Alcile, Lit. cont. 
10 Ed. 4. 18. b Dy. 45. a. 2 Rol. 450. J. 25. 

Or to him and his atligns. Co. L.. 47. a. 

Or to him, his executors, and aſſigns, it does not go to the heir 
or executor, but determines upon the death of the leſſor. R. 
Ow. 9. Cre. El. 217. 2 Rel. 450.1.27. 12 Ce. 36. Semb. cont, 
1 Vent. 161, 2. 

Or to him and his affigns to have an Heriot, or 40s. at the elec- 
tion of him, his heirs, or aſſigns. R. 1 Nad. 217. 

Or to him and his executors. C. L. 47. 4. 

So if the reſervation be during the term to himfelf and B. and 
the ſurvivor of them, it does not go to the heir; for the expreſs 
mention of him and B. ſhews the intent that no other ſhall have 
it. Per 3 J. Berbley cont, Cro. Car. 290. And upon error it was 
compounded. 2 Kl. 450. J. 50. Jon. 309. 

Yet on a grant of copyhold, rendering to the lord ſo much 
rent ef ſervitia conſueta, the rent goes to the heir. K. 


2 Rol. 450. J. 40. 
So a rent cannot be reſerved to a ſtranger. Co. L. 47. 143.6. 


Lit. ſ. 346. 
As if .a man reſerves rent to himſelf and his wife, it will be 


void as to the wife. 2 Rol. 447. 1.32. Jou. zog. 


So if before the ſtatute V. 2. 13 Ed. 1. he had made a feoff- 
ment to hold of him and his wiſe. 2 Rol. 447. J. 45. 

So if he reſerves rent to his heir, without ſaying to him and his 
heirs. Co. L. 213. 6. | 

If he reſerves rent to him or his heir, it will be good to him 
for his life, and void to the heir. Co. IL. 214. a. 

So if a man, and B. his ſon, reciting that B. is his heir apparent, 
let for years, to commence after the death of the father (who was 
ſole ſeiſed) and rendering rent to the ſaid B. it will be void; for 
a reſervation to him by his proper name, and not to him as heir, 
is the ſame as if it was to a ſtranger. R. 2 Rol. 447. J. 20. 

Yet the king may make a reſervation of a rent to a ſtranger. 


2 Rol. 447. J. 35. Semb, Co. L. 143. 6. . 
0 


r 


So a man may feſerv a rent to himſelf for his life, and a dif- 
ferent rent to his heir. Co. L. 213.6. 214. a. 


(B. 6.) Rent follows the Nature of the Land. 


The rent reſerved follows the nature of the land, and therefore, 
if two joint-tenants let by deed-poll, or parel, rendering rent to 
one, it thall go to both. Co. L. 47. a. 

If two joint-tenants let by deed to A. rendering to them 105. 
per ann. and only one ſeals the deed, the demiſe ſhall be but of a 
moiety, rendering only 5s. per aun. R. 2 Rel. 453. 1.35. 

If a man ſeiſed as heir of the part of his mother lets, rendering 
rent to him and his heirs, it goes to the heir of the part of the 
mother. Hard. go. 

So if ſeiſed of land of the nature of Borough-Engli/h, it goes to 
the youngelt ſon, Hard. go. 


(B. 7.) The Reſervation ſhall be certain. 


So the reſervation ought to be certain; for if a man demiſes at 
will, rendering ſecundum ratam 181, per ann. quamdiu the demiſe 
continues, it will be void; for it does not appear what rent he 
ſhall pay in certain, or at what time. R. 4 Mad. 79. 1 Sal. 262. 

So it the demiſe be of ſeveral houſes, rendering 5/. rent, viz. 
for one houſe 205. for another 40s. and for another 40. with a 
clauſe for re-entry upon non-payment of the fame rent, or any 
part, it will be an intire rent, and the viz. cannot make a ſeve- 
rance. 2 Kol. 448. J. 30. 5 Co. 34. b. R. Cont. Mo. 52. 

But a leaſe of three manors, rendering for one 5/. for another 
61. for another 10/. with condition of re-entry for non-payment 
of any parcel, makes ſeveral demiſes and ſeveral rents, for which 
there ſhall be ſeveral avowries. Dy. 309. 2 Kul. 448. J. 20. 

Co. 5 5. 

i If 1 be by a huſband, rendering rent to him for life, and 
to his wife for life, it will be a reſervation during the life of 
the ſurvivor. R. Me. 876. 


(B. 8.) How the Rent ſhall be paid. 


So if a man demiſes for five years, rendering 100. to be paid by 
equal portions during the term, it ſhall be paid yearly, though 
that word was omitted. 2 Rol. 449. J. 50. 

Or rendering rent, to be paid at the uſual feaſts, without ſaying 
which, it ſhall be conſtrued at Micbaclmas and Lady-day. R. 
2 Rol. 450. 1.5. 

Or to be paid at ſuch feaſts, without ſaying equally, it ſhall be 
| paid equally. 2 Rol. 450. /. 15. 
| Or to be paid at ſuch feaits, without more, it ſhall be paid yearly 
| during the term. 1 Sid. 116. 
So upon a leaſe, rendering rent to be paid quarterly, it ſhall be 
paid every quarter, though the quarters do not end at the uſual 
tealts. 2 Rol. 450. J. 7. 
) P 2 (B. 9.) 
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(B. 9.) At what Time. 


So if a demiſe be, rendering rent at Michaelmas, or ſo man 
days after, it ſhall be paid at the laſt day, which is the lega! 
time of payment. R. 10 Cz. 127. Videpoſt, (D. 7.) 

So if the leſſor dies before the laſt day, the heir ſhall have the 
rent. R. Cro. El. 575. 10 Co. 128. 6. 

If he grants the reverſion to B. after 1Michaelmas, before the 
laſt day, B. ſhall have the rent. 10 Co. 129. a. 

So if a bond be to pay an annuity to B. for his life, at AI. 
claclmas and Lady-day, or in 30 days after ſuch feaſts, and Z, 
dies after Michaelmas, and within 30 days; the annuity deter. 
mines, and there ſhall be no payment at Michaelmas. R. Cr;, 
El. 380. 

So if a leaſe be for 50 years, if the leſſor live ſo long, ren- 
dering rent at Michaclinas, or 30 days after, and the leſſor dies 
after Michaelmas within 30 days; the rent for that payment is 
diſcharged by the act of God. R. 10 Co. 127. 2 Cro. 310. 

If rent be reſcrved, payable at ſuch a day, and the leflor dies 
the ſame day after noon, it ſhall be paid to the heir, or him in 
remainder, not to the executor; for it was not due till the laſt 
moment of the day. X. Sal. 578. 

But if the tenant pays the ſame day before the death of the 
leſſor to him in remainder, the executor ſhall be aided in equity, 


# „d part of KR. Eg. 21. 


2 Md. Ca. 


(C. 1.) 
Wat ſhail 
be, 


/ 

So if the leflee pays to the leſſor, or tenders his rent at any 
time of the day, or at Michae/mas before the 30 days after elapſe, 
the leſſor ought to accept it. 10 Co. 127. . 

So if rent be reſerved yearly during the term at Michaelmas, or 
zo days, and the term ends at Mzchaelmas, it ſhall then be due 
before the 30 days, otherwiſe it would not be paid yearly. 
R. 2 Cro. 227. 233. 310. Tel. 167. 1 Bul. 1. 

So if a demiſe be of a reverſion after a term for years, ren- 
dering rent yearly, cum rever/io acciderit, the rent does not begin 
till the term expires. Dy. 377. 

So if the reſervation be of an heriot after the death of the leſſee, 
or of a journey tempore meſſis, without limiting when the reſerva- 
tion commences z the heriot hall not be paid, if the leifee dies 
before the former term expires ; nor ſhall a journey be performed 
till the reverſion falls into poffeilion. N. per 3 J. Keeling cont. 


2 Sand. 166. 
(C) The ſcveral Kinds of Rent. 
(C. 1.) Rent-Service. 


THERE are three kinds of rent; rent- ſervice, rent-charge, and 


rent-ſeck. Lit. ſe. 213. 
Rent-ſervice is when a tenant holds his lands by rent and fealty, 


or any other ſervice. Lit. feet. 122. 213. 


Beſore 
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Before the ff. quia emptores terrarum, 18 Ed. 1. if a man had 
made a feoſfment by deed, or without deed, rendering to him 
and his heirs a certain rent, this was rent-tervice. Lit. 
ſecd. 216. 

So if he had reſerved no rent or ſervice; for the feoffee, of 
courſe, had held of him by the ſame ſervices by which he held 
of the lord paramount. 16:4, 

But by that ſtatute it was provided grod feeffatus teneat de domino 
capitali, Sc. and therefore now not any rent reſerved upon the 
ſeoffment ; but the rent, which the fcoffee pays to the lord par a- 
mount, is the rent-ſervice. Lit. ſect. 122. 140. 217. 

So now if a man makes a gift in tail, leaſes for life, for the 
life of another, or for years, rendering rent, and reſerving the 
reverſion to himſelf, this is a rent-ſervice ; for fealty .s a ſervice 
incident to the reverſion, Lit. ſect. 214, 215. 

So if he makes a gift in tail, without reſcrvation of any rent; 
for the donee ſhall hold of the donor in like manner as he holds 
over. Co. L. 143. a. 

Otherwiſe, if he makes a leaſe for life or years, without a re- 
ſervation. Co. L. 143. a. | 

So if the donor or leſſor has the reverſion, though he has not 
the immediate reverſion ; as if he makes a gift or leaſe, rendering 
rent, remainder to another in tail or for life, the reverſion to him- 
ſelf. Co. L. 142. 5. | 

So if the donor or leſſor grants his reverſion to another, the | 
grantee has the rent as a rent- ſcrvice; for the rent is incident to 
the reverſion. Lit. ſe. 228. 

If the rent reſerved by the lord of his tenant was reſerved for (C. 2.) 
all ſervices, it is called a quit- rent; becauſe the tenant, in reſpect — erg 
of it, is quit from other ſervices. hi ſe. 

And it may be reſerved from a frecholder or copyholder. 

2 Inft. 19. 

And being uſually paid in filver, it was called white rent, and 
the rent paid in pepper, cummin, Qc. black rent. Hid. 

And when the rents of frecholders and copy holders are afhſed, 
or reduced to a certainty, by the lord of the manor, they are 
called rents of aſſiſe. Mid. 

If upon a feoffment the ſame rent be reſerved, which was paid . 3) 
upon a farm of the ſame land, or the fourth part of it, it ſhall be, ons ä 
called a fee- farm- rent. 2 %. 44. Co. L. 143. . 

And a fec- farm- rent does not in itſelf imply a power of dif- 
treſs; yet, if a clauſe of diſtreſs be added in the deed, by which 
it is reſerved, it is not for that reaſon the leſs a fee-farm-rent. 

Vid? Doug. 627. (605.) in the notes.“ 

If the king grants land in fee-farm, without any reſervation of 
rent, the yearly rent ſhall be paid. Az. 168. 

If he reſerves an expreſs rent, it will be a fec-farm-rent. 
Lid. 

| The rent reſerved upon a farm by the king was uſually paid in 

provitons for his houſe, till the time of A. 1. when it was 

cuanged to money. Mad. 185. 
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Incidents to 
tent ſervice. 


(C. 5.) 
What ſhall 
not be reat- 
ſervice. 


(C. 6.) 
What ſhall 
be. 

By reſerva- 
tion. 
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So if the king reſerves a penſion, or one be granted to him out 
of land, it will be extinguiſhed by unity of poſſeſſion, being in 
the nature of a rent. Hard. 388. 

Tf land be granted in fee-farm, reſerving the whole rent to a 
ſtranger, it will be void. Ms. 168. 

But part may be to the king, and other part to a ſtranger, 
Als. 168. 

If a fee-farm-rent be reſerved to the king upon condition of 
re-entry upon non-payment, and the king grants the rent to A, 
in fee; if the rent afterwards be not paid purſuant to the condi- 
tion, the king ſhall not re-enter; for his grant to A. would be 
defeated. R. Cro. El. 69. 

All lands granted in fee-farm are held in fecage, and not in 
chivalry; tor the whole value is preſumed to be reſerved, 
Mo. 168. Mad. Form. Int. 8. 

If a rent of ſo much a year be reſerved, but by the ſame deed 
the leſſor agrees to allow ſo much at every payment for bringing 
the rent ; this ſhall not be recouped as a diminution or alteration 
of the rent; but is a covenant for allowance. K. 2 Cre. 34. 

To rent-ſervice diſtreſs is incident; for, for every rent-ſervice, 
a man may diſtrain of common right. Co. L. 142. a. Vide Diſ- 
treſs, (A. 1. B. 1.) 

So rent-ſervice is incident to the reverſion ; for if the reverſion 
be granted without ſaying cum pertinentizs, the grantee ſhall have 
the rent alſo. Co. L. 143. a. 148. a. 

But a rent reſerved upon a leaſe at will is not a rent-ſervice, . 
though the leſſor may diſtrain for it of common right. Co. 
I. 142.4 

So if a tenancy comes to the king by fine, &c. the rent is not 
a rent-ſervice, but is diſtrainable of common right ; for it is not 
the act of the lord, but of the tenant only. R. 1 And. 160. 

So if lands, parcel of a chantry, are held by rent and fealty, 
and upon diſſolution, &c. the king grants them, the patentee 
ſhall not hold of the firſt lord, but of the king ; yet the rent-ſervice 
(before due) continues payable as a rent-charge diſtrainable of 


common right. K. 1 And. 45. Jon. 235, 6. 
(C. 6.) Rent-Charge. 


A rent-charge is when rent is granted out of land which is 
charged with diſtreſs for the ſame rent; as if a man, ſince the /. 
quia emptores terrarum, 18 Ed. 1. makes a feoffment by deed, re- 
lerving rent to him and his heirs, with a clauſe of diſtreſs. C5. 
L. 143. 6. Lit. fed. 217. 

Or gives in tail, or lets for life or years, remainder in fee. 
Lit. fed. 217. | + 

Be it by any deed, indented, or poll; for the feoffee, by his 
acceptance, agrees to the rent. Co. I. 143. b. 

So if a man grants a reverſion or remainder of lands in fee, 
reſerving rent with diſtreſs. Co. L. 144. a. 

Or conveys lands by bargain and ſale, or otherwiſe, by way of 


uſe. Co. I. 144. 4. Vide anle, (B. 3.) 
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1 So a man may have a rent-charge by preſcription. Co. a (C7) 
L. 144. 4 y * cilpe 
2 So if a man grants out of ſuch land a certain rent with a clauſe &. 8.) 
4 of diſtreſs. Lit. /ef, 218. By grant. 


1 Though he adds a proviſo, that it ſhall not charge his land 
ſor that would be repugnant. Co. L. 146. a. 

So if a man binds his land to the payment of rent, it will be 
a rent-charge; though there be no expreſs grant of rent. Co. 


N 
q IL. 147. a. 

3 So if a man grants by deed, that A. may diſtrain ſuch land for 
$ a rent, it will be a rent-charge ; for the land is charged with it 


2 by way of diſtreſs. Lit. J. 221. 
Or ſays that A. if he be not paid ſo much per ann. ſhall diſtrain 
for it in the manor of D. Lit. ſect. 221. 

So if he binds his manor with a rent to be diſtrained by the 
king's bailiff; for the king's bailiff is named but as a ſervant to 
him; and he who can do it by a ſervant, may do it by himſelf, 
or another. Co. L. 147. a. 

So if he grants a rent out of B. and by the ſame or another 
deed grants that he may diſtrain for it in other land ; it is a rent- 
charge which iſſues ſolely out of B. though a diſtreſs be in other 
land. Co. J. 147. as 

So if he binds his land and goods upon it to the payment of 
a rent, it will be a rent-charge, though he ſays nothing of diſ- 
treſs. Bid. 

So if he deviſes a rent, with power to diſtrain for it at the 

_ uſual feaſts, it will be a rent-charge ; though no expreſs charge 
upon any land. R. Mo. 592. 

Otherwiſe if it was by deed; for a clauſe of diſtreſs only is not 
ſufficient to create a rent-charge in a grant. Mo. 592. 

When the grantee may elect to take it as a rent-charge, or as 
an annuity. Vide Annuity, (C. 1, &c.) 

If the grant be de qualibet acra terre mee, a rent of 20 5. where 
he has 20 acres, the grantee ſhall have 20/, per ann. 
Co. L. 147. b. 

If a bargainor and bargainee of land join in a grant of a rent 
thereout, before inrolment of the. bargain and fale, it ſhall be the 
grant of the bargainor, and the confirmation of the bargainee till 
inrolment, and afterwards the grant of the bargainee, and the 
confirmation of the bargainor. Co. L. 147, 6. 

If the grant be out of a freehold, and term for years, it iſſues 
wholly out of the freehold only, though the term is charged with 
diſtreſs. Co. L. 147. b. 

And if he avows for a diſtreſs upon the term, he mult plead 
the grant of rent out of the freehold only. R. 7 Co. 24. 6. 

If the grant be of a rent out of a term to A. for life, he muſt 
plead the grant during the term, if A. lives fo long; for he can- 
not ſay that he was ſeiſed of the rent for life. Co. L. 147. 5. K. 
7 Co. 2 5. 4. f 

If the grant be out of land to A. of a rent which he had by the 
grant of his father, it will be a grant of a new rent; though he 
neyer had it by the grant of his father. 2 Rol. 423. 7. ut. 
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So if a man recites a grant to A. of ſuch a rent for life, and af, 
terwards grarts the ſame rent after the death of A. to another fox 
life, it will be a gocd grant to the other, though there was not 
any rent granted to 4, 2 Rol. 424. J. 10. | 

So if he lets for life, rendering 5/. per ann, and afterwards 
grants the rent to B. for his life, to take out of the ſame land by 
the hand of the leſſee, or whatſoever hand the land ſhall come to; 
B. ſhall have the rent for his life, though the leſſee dies before 
him. 2 Rel. 424. J. 5. 

If a grant be of a rent-charge payable at Lady-day and Michael. 


mas, as afterwards expreſſed, and it is not expreſſed afterwards 


when it ſhall commence, the rent commences immedaately, 


(C. 9.) 
W hat ſhall 
de, 


Semb. Jon. 344. 

So if it be to commence as by deed ſhall be afterwards ex- 
preſſed, and not otherwiſe, and he does not make a deed after- 
wards ; per 2 J. but per Croke, it ſhall be void. Jen. 344. 

If it be to commence, as by deed aſterwards expreſſed, and not 
otherwiſe, and by a ſubſequent deed he declares that the rent ſhall 
be paid, it all commence at that time. R. Fon. 344. 

If after a grant of a rent-charge, the grantor conveys his land 
to the king, remedy does not lie by diſtreſs upon the king. 
Sav. 125. 

But 7 the king grants the lands to A. the diſtreſs is revived, 
and the grantce may diſtrain for all the arrears. Semb. Sav. 125. 


(C. 9.) A Rent-Seck, 


A rent-ſeck is, when no diſtreſs is incident to it; as if a rent 
be granted by deed out of land, without a clauſe of diſtreſs. Lit. 
ect. 218. 2 Kol. 423. J. 40. ä 

Or if a man, ſince the ff, quia emptores, makes a feoffment by 
deed, rendering rent without a diſtreſs. Lit. /. 217. 

Or gives in tail, or for life, remainder in fee, rendering rent, 
without mention of a diſtreſs. Lit. ſect. 217. 

So if the king grants lands, parcel of the dutchy of Lancaſter, 
rendering rent, it will be a rent-ſeck, or in groſs ; becauſe the te- 
nure is of the king, and the rent is reſerved to him in right of 
the dutchy, which makes it a rent in groſs. Ms. 166. 

So if a man binds his goods and lands in ſuch a ſum yearly, if 
ſuch a condition be not perforracd ; after a breach, it will be a 
rent-ſeck iſſuing out of the land, though there be no words of 
grant, or where it ſhall be taken. 2 Rol. 423. J. 42. 

So if a rent be granted to A. in fee, or for life, with power of 
diſtreſs for ſo many years, it ſhall be a rent-ſeck; for the free- 
hold is fect, and the diſtreſs is only appurtenant during the years. 
Co. L. 147. J. | 

Or if it be granted to two and their hcirs, with power of diſtreſs 
to one, it {hall be a rent-ſeck for the whole; for it is entire, and 
cannot be et to one, and a rent-charge to the other. 
Co. L. 147. 6. 

Yet their grantce, or the ſurvivor, ſhall have it as a rent- charge. 
Lid. 
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go 2 rent out of three acres, with diſtreſs to one, is a rent- ſeck. 


id. 

2 Or out of one manor, with diſtreſs in another. 2 Rol. 423. 
f Ur out of a mill, percipiend” of him and his heirs; for it ſhall 
be underſtood that it ſhall be paid by him and his heirs out of his 
mill. 2 Rol. 423. J. 46. 

So if there be tenant by fealty and rent, and a grantee of the 
rent, ſaving the fealty to the lord, the grantee has the rent as 
feck, Lit. ſect. 225. 

So if the lord grants the fealty, ſaving to himſelf the rent, he 
ſhall have the rent as /eck. Lit. ſect. 226. 

So if a rent-ſervice is reſerved, and afterwards the land comes 
to the lord by the Vat. of diflolution, or other means, by which 
the tenure is extinct, ſaving the rent, it becomes a rent-ſeck. 
R. Jon. 234, 5- 

So where a rent-ſervice is reſerved, and afterwards the land 
is given to the king, or other lord, by act of parliament, by which 
the tenure is extinct, though there be no ſaving for the rent, yet 
it continues as a rent- ſeck. Semb. Fon. 235. 


) Remedp for Rent. 
(D. 1.) By Aſſiſe. 


IF a rent- ſervice or rent-charge be in arrear, the party has re- 
medy by diſtreſs. Vide Diſtreſc, (A. 1, &c. B. 1, &c.) 

So every one intitled to an eſtate of freehold or inheritance, in 
a rent-ſervice, rent- charge, or rent-ſeck ; if he be diſſeiſed of it, 
may maintain an aſſiſe. Vide A/ife, (B. 2, &c.) 

What ſeiſin is ſufficient for maintaining an aſſiſe, or for making 
a diſtreſs, vide Sein, (C, D, E.) 
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If a man obſtructs the means by which a rent may be obtained, (D 2) 


it will be a diſſciſin of the rent. Co. L. 160. b. 

As it will be a diſſeiſin of a rent- ſervice or rent- charge, if the 
terre-tenant, or any other, reſiſt, and will not ſuffer a diſtreſs for 
rent in arrear, by him who has right. Co. L. 160. 6. 

Or makes an incloſure, by which he cannot come to diſtrain, 
Lit. ſet. 237, 238. 

So if he makes re/cous, after a diſtreſs taken. 1bid. 

If a ſtranger makes re/cous in his name. 1 Rol. 658. J. 35. 

Or makes replevin by writ or plaint. Liz. ſect. 237, 238. 

Or counterpleads the title of the plaintiff for delay. Co. 
L. 160. ö. 161. a. 

If he vouches a record, and fails. Co. L. 160. 6. 

So if he foreſtalls, or obſtructs the lord, Sc. when he is going 
to the land to make a diſtreſs, with ſorce or menace of life or 
member. Lit. ſe. 240. 

So it will be a diſſeiſin of a rent-ſeck or rent- charge, if the 
tcrre-tenant makes denial of rent in arrear, upon lawful demand 


upon the land, Lit. ſect. 233. 238, 239. 


Though : 


What ſhall 
be a diſſeifin 
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denial by all. 1 Rol. 65 8. J. 27. 


diſſeiſin. R. Jon. 414. 


0 (O. 35 &C.) 


. 


Though the terre-tenant be abſent from the land at the time 
of the demand; for that is a denial in law. Co. L. 153. 6. 
So though the demand be but of one terre-tenant, it will he 2 


If by word of mouth he directs the tenant not to pay, 
Ray. 371. 

it he does not pay upon diſtreſs; for that is a denial in law. 
1 Rol. 658. J. 15. 20. 

So incloſure or foreſtalment, &c. from coming to the land to 
make a demand, will be a diſſeiſin of a rent-ſeck. Co. L. 161. 3. 

So if the tenant pays his rent to another lord by coercion of 
diſtreſs, it will be a diſſeiſin, if the lord pleaſes. Co. L. 323. 

But payment of rent to another by coercion will not be a diſ- 
ſeiſin, but at the election of the lord. Co. L. 323. : 

So denial of rent by him who is not terre-tenant, will not be a 


Or if the refuſal does not appear to be upon demand upon the 
land. Per 3 J. Cre. cont. for, there being a refuſal, a demand 
ſhall be intended. For. 414. 

So a reſcous, replevin, incloſure, denial, Sc. will not be a 
diſſeiſin before actual ſeiſin of the rent. Co. L. 161.a. Vide 
Seiſin, (F. 1, &c.) 

When a rent ſhall be apportioned, ſuſpended, or extinguiſhed, 
vide Suſpenſion. ; 


(D. 3.) Debt, Diſtreſs, or Re- entry. 


When there ſhall be remedy for it by debt or diſtreſs, vide Dett, 
(A. 5. 7.)=-Diſtreſs, (A. 1, &c.) 

*By . 4 G. 2. c. 28. / 1. thoſe who hold over lands after the 
expiration of their leaſes or terms, ſhall pay double rent, to be 
recovered in any of his Majeſty's courts of record by action of 
debt; and there ſhall be no relief in equity againſt the recovery of 
this penalty.“ © | 

* But acceptance of ſingle rent is a waiver of the double rent, 
Cowp. 245, 6, 7.“ 

And by the ſame ſtatute, /. 2. as often as half a year's rent 1s 
in arrear, the landlord, if he has right of re-entry for the non- 
payment, may, without formal demand or re-entry, ſerve a decla- 
ration in ejectment for the recovery of the demiſed premiſes, and 
recover judgment to hold them diſcharged of the leaſe ; pro- 
vided that the right of any mortgagee of ſuch leaſe ſhall not be 
barred, if within ſix months, he pay all rent in arrear, and all 
coſts and damages.“ 

* And provided, that if at any time before the trial of the 
ejectment, the tenant or his aſſignee ſhall pay or tender to the 
leflor, Sc. all the rent in arrear, together with coſts, all further 
proceedings ſhall be ſtaid. /. 4.“ 

If an eſtate be upon condition that he pay the rent, how re- 
medy ſhall be by re-entry for the condition broken, vide Conditium 


I enant 


py may, ee CTY 


1 


Trenant by parol demiſe from year to year, is within 11 G. 2. 
a 10. and ſubject to pay double rent, if he does not quit after 
having given notice. Timmins v. Rawlinſon, H. 5 G. 3. 
3 B. M. 1603. = 

*By ff. 11 G. 2. c. 19. / 14. where the demiſe is not by deed, 
the landlord ſhall recover a reaſonable ſatisfaCtion, in an action 
on the caſe, for uſe and occupation; and if in evidence on the 
trial of ſuch action, any parol demiſe, or any agreement, not 
being by decd, on which a certain rent was reſerved, ſhall appear, 
the plaintiff ſhall not be nonſuited, but it ſhall be evidence of 
the quantum of the damages.“ 

* By / 18. tenants holding the premiſes, after they ſhall have 
given notice to quit, ſhall pay double rent.* 

[If tenant gives parol notice that he will quit, it is ſufficient, and 
ſubjects him to double rent if he does not. 3 B. M. 1603. 

* As to the remedy where goods are carried off the premiſes 
fraudulently, vide ft, 11 G. 2. c. 19.* 
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But in all cafes of a ſubject, where an eſtate is upon condition (b. 4.) 
to be void for non-payment of rent, the condition will not be Demand, 
broken, if the rent be not demanded. Co. L. 201. 6. X. 8 


2 Cra. 145. 

Though it appears that the party was not ready to pay, if a 
demand had been made. 1 Rol. 45 8. J. 17. 22. 

Though the condition be upon a leaſe for years. R. Hob. 331. 
R. Jon. g. 

Or upon a leaſe of tithes, or other incorporeal inheritance. 
R. Mo. 408. 

So if there be a leaſe, and a nomine pene for non-payment of 
the rent, the rent muit be demanded before he is intitled to the 
nomine pænæ. 1 Rol. 459. J. 25. D. 7 Co. 28. b. R. Hob. 82. 
133. Pal. 208. 

So if there be a covenant or bond for payment of a ſum in 
groſs, if the rent be not paid. Per 2 J. 1 cont. 1 Rol. 460. J. 5. 

So upon a bond to perform all covenants, payments, Cc. in 
ſuch an indenture, he cannot aſſign a breach for non-payment of 
rent reſerved by the indenture, if he does not ſhew a demand of 
the rent, except where the defendant pleads performance. R. 
3 Rel. 460. J. 20, Adm. Cro. El. 829. Cro. Car. 77. 

So though the bond be expreſsly to pay the rent, according to 
the tenor of the indenture. X. 1 Rel. 460. J. 50. 

Or to pay the rent, if it be demanded, R. 1 Rl. 460. J. 45. 

So if the king makes a leaſe, upon condition to be void for non- 
payment of rent, and afterwards grants the reverſion, the patentee 
ſhall not avoid the leaſe, without a demand of the rent. R. 
4 Uo. 73. a, Mo. 205, 5 Co. 56. a. 

So the king himſelf cannot avoid it without a demand, if the 
* be expreſs for non-payment upon demand. Dub. 
Mz, 210. 


But if the king makes a leaſe, upon condition to be void for (b. 4.) 


non-payment of rent, generally, a demand is not neceſſary. R. 


40. 73. 4a. Mo. 205, 5 Co. 56. a. I Les. 2. 
$50 


When not. 
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So it is not neceſſary in the caſe of a ſubject, if the condition 
be expreſs, that it ſhall be void for non-payment without demand, 
1 Rel. 459. J. 32. D. 5 Co. 40. 6. Dal. 4. 

So debt hes for rent without a demand. R. 2 Rol. 427. J. zo. 

Or diſtreſs; for the diſtreſs itſelf is a ſufficient demand. 
R. Mae. 883. 

So covenant, where the covenant is expreſs to pay ſuch rent, 
R. 1 Rel. 459.1. 45. 52. 

And debt upon a bond to pay ſuch a rent. R. Hob. 8. 

So in debt upon a bond to perform covenants in an indenture, 
if the defendant pleads performance, the plaintiff may aſſign a 
breach for non-payment of the rent, without ſhewing a demand; 
for if the defendant rejoins, that it was not demanded, it will be 
a departure. N. Cro. El. 829. 1 Rad. 460. I. 30. R. Cro. Car. 76, 
Hut. go. R. Hab. 8. 

So if a leaſe be, that upon non-payment of the rent at ſuch x 
feaſt, there ſhall be a nomine prne of 405. for every day that the 
rent ſhall be in arrear; one demand is ſuilicient to entitle to the 
nomine pene for every day. BR. Pal. 208. 

(D.s.) The demand muſt be of the preciſe rent due; for if he de- 
How it mall mands a penny more or lefs, it will be ill. R. 1 Leo. 3og. 
* So he ought to expreſs when it was due. X. Cro. El. 2cg. 

x Leo. 305. 

Though the jury finds that nothing more is due than was de- 
manded, it does not help, if the demand did not expreſs at what 
time due. K. Cro. El. 209. | 

So if the rent be 7/. per aun. and 31. more was in arrear, if he 
demands 1c/. in an entire ſum, it is ill. Per Rel. Al. 94. 

But a demand by attorney is good. 

Though he does not ſhew his name or authority. D. 3 Lec. 224. 

(D.6.) So the demand muſt be made at the place where the rent i 
+ ag payable, if any place is appointed by the parties, though it be 

| not upon the land. Co. L. 202. a. 

If it be payable at one place or another, it ought to be de- 
i 4 manded at both. Per 2 J. 2 Rol. 428. J. 36. 

5 If payable at or in the church of B. it ought to be within and 

| without the church. 2 Re/. 428. J. 40. 

If payable to the biſhop at Exeter, it ought to be at his palace 
there. R. 1 And. 27. 3 Leo. 4. 

| x If no place of payment is expreſſed, the demand muſt be upon 

. the land. Co. L. 201. b. R. Trlv. 37. 

And at the moſt notorious place upon the land; as if there be 
$ a houſe there, it muſt be at the fore-door of the houſe. Cs. 

; T. 201. . 

7 | If it be iſſuing out of a wood, it ought to be at the gate, of 

| moſt common way through the wood. Co. L. 202. a. 
. If there be ſeveral places equally notorious, he, who demands, 
bt | has election, at which he will make the demand. Did. 
| If rent be reſerved by the king at the Exchequer, his patente* 
muſt demand it upon the land. Co, L. 201. 0. Sav. 131. 


5 But 


* 


ut 


ä 


put if the king does not expreſs a place of payment, it ought 
to be paid to him at the Exchequer, without other demand. 
Ca. L. 201. 6. | 

If the demand be at the moſt notorious place, it is ſufficient, 
though there be no one preſent. Jbid. 

Though a perſon be in the houle, it is not neceſſary to go in. 
Ibid. 

Though he be ready to pay at another part of the houſe, land, 
if, Co. L. 202. a. 

So a demand at a place not the moſt notorious, will be no de- 
mand, if it be traverſed, id. 

As if a demand be at a wood, where land was alſo demiſcd. 
Peph. 58. 

If in a pit, or among buſhes, or in a common way upon the 
land. Peph. 58. 

If at a barn, when the leſſee is in another barn demiſed. 
Ibid. 

Yet if the party tenders his rent to the leſſor, Sc. it will be 
well, though it was not in the molt notorious place. Co. L. 202. a. 
R. 5 Co. 114. 

So the demand muſt be continued by a ſpace ſufficient for re- 


appointed for payment. Co. L. 202. a, 


If iſſue be, whether he continued half an hour before the ſetting, * 


and it is found that he continued only a quarter, it is ſuſſicient, if 
that ſpace was ſufficient for counting the money; for this only is 
material. R. Cro, El. 209. 1 Leo. 305. Lut. 1139. 

If payment be at Michaelmas, or twenty days after, the de- 
mand ought to be upon the laſt of the twenty days; for a de- 
mand at the feaſt is not ſufficient. Co, L. 202. a. R. Pl. 
Com. 172. b. Semb. Dy. 142. 4. R. 10 Co. 127. 129. 4. 1 Leo. 142. 
Lut. 1139. 

If a tes bs of 20/. per ann, when demanded, the demand 
muſt be upon the laſt day of the year. Peoph. 37. 

If a reſervation be at ſuch a day, between four and fix p me- 
rideem, a demand at five till fix is ſufficient, though he was not 
there at four o'clock. Cro. El. 15. 

But a demand for diſtreſs may be at any time, where it is 
laid, that if it be not paid upon demand, he may diſtrain. Co. 
IL. 202. 4. 144. 4. 

So where payment is at Michaelmas, or twenty days after, a 
tender at Michae/mas prevents a breach of the condition. R. 
10 Co. 129. a. 

Or at any time within the twenty days. 2 Lev. 130. 

Though he pays to a ſervant, who tenders the money to the 
leſſor before the days elapſed. R. 2 Leo. 131. Cre. El. 48. 

So if a reſervation be at Michaelmas, or fo many days after, and 
2 Covenant to pay at Afichae/mas, covenant lies, if it be not paid 
at the feaſt, R. 1 R. 431. J. 25. 

Or if the refervaticn be at Michaelmat, and if it be not paid at 

lchaelmas, or within forty days after, that the lefor ſhall re- 

enter; 


(D. 
ceipt of the money before the ſetting of the ſun upon the laſt day — 
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enter; the leſſor may have debt, or diſtrain for the rent, though 
the forty days be not expired. 2 Leo. 131. 


(D. 8.) By Payment of the Sheriff upon an Execution, 


By the ff. 8 An. 14. no goods, on any meſſuage or lands, &.. 
leaſed for life, years, at will, or otherwiſe, ſhall be taken by virtue 
of any execution, unleſs the party, at whoſe ſuit execution is ſue, 
before removal of the goods by ſuch execution or extent, pay to 
the landlord the arrears of rent, not exceeding a year's rent, due 
at the time of the execution. 

And the ſheriff is empowered to levy the money paid for rent, 
and the execution money. 

And if the ſheriff, upon demand of the rent, removes the goods 
taken in execution, before payment of the rent, an action lies 
againſt him. 

So, upon motion, the court will direct the ſheriff to pay the 
rent before the execution is completed. 

[On an execution for coſts on judgment of nonſuit, ſheriff can. 
not, after he has received notice of rent due, remove the goods 
before he has ſatisfied landlord one year's rent; unleſs rent paid, 
ſheriff mult quit; if he does not, action lies againſt him; or, on 
motion, the court will order reſtitution to the amount of the 


goods fold, deduQting coſts incurred before notice, Henchett v. 


Kempſon, P. 2 G. 3. 2 Will. 140.) | 
[A bill of ſale is a removal of goods taken by fer: faciat, and 
the ſheriff ſhall pay the year's rent out of the money levied, 


Barnes, 211.] 


[On an outlawry, cap. utlagat. and goods ſeized by proceſs ſtil 
remaining in the ſheriff's hands, landlord ſhall have a year's rent, 
Greaves v. D' Acaſtro, P. 1725. Bunb. 194.) 

[The landlord is to have his year's rent without any deduction, 
Gore v. Gofton, M. 12 G. Str. 643.] 

[An executor has the ſame benefit of the act as the landlord, 
for it is an intereſt veſted. Chace v. Chace, H. 2 CG. . 
fort. 359.) 

But by a proviſo in the ff. 8 An. 14. it ſhall not hinder tlic 
queen in the levying or ſeiſing any debts, fines, penalties, or for- 
feitures anſwerable to her majeſty z but the queen may levy, Ec 
them in ſuch manner as if the act had not been made. 

An extent againſt the king's debtor, teſted after the diſtreſs, 
takes place of the diſtreſs actually made, before ſale, but not after, 
Rex v. Cotton, T. 24 & 25 G. 2. Parker, 112.] 

[If goods are ſeized on an extent on an outlawry, the landlord 


ſhall not have the goods delivered to him, though he diſtrainel 


before the extent. Rex v. Southerly, P. 1716. in Scacc. Bun. 5.) 

[If extent iſſues againſt a tenant, and afterwards, but before 
the extent is executed, the landlord diſtrains, and the inquiſition 
finds the goods diſtrained to be in the poſſeſſion of the tenant, the 
the landlord ſhall not have the benefit of the for. 8 Ann. Rex v. 


Pritchard, T. 1729. Bunhb, 269.] 
6 [When 


«K 6 Ki WM 


[When there are two executions, the landlord ſhall not have a 
year's rent on each. Dad v. Saxby, M. g G. 2. Str. 1024.] 

The ground landlord of a houſe is not intitled to a year's rent 
on an execution againſt an under- leſſce. Bennet s caſe, MH. 1 G. 2. 
Str. 787. | 

A. lets land to B. at 751. per annum for one year; a few days 
before the end B. ſays he can hold it no longer, but deſires as 
much as will feed ſixteen cows, which A. complies with, and de- 
miſes alſo the houſe and garden; ſome months after, B.'s goods 
are taken in execution, no part of the rent of 75. being paid; A. 
ſhall not have the 75 J. on motion, and Semb. no rent under the 
act, though he proceed by action. Czok v. Cook, P. 11 G. 
Andr. 217+] 

[If the money be levied by ſale of goods taken in execution 
22ainſt defendant, who was a tenant owing rent, after the land- 
lord's death inteſtate, and before adminiſtration granted, the court 
will not order the ſheriff to pay the year's rent to the adminiſtrator 
afterwards. Waring v. Dexwberry, T. 4 G. Str. y.] 

[A landlord is obliged to demand the arrears before the re- 
moval of the goods, or it is too late. Waring v. Dewberry, 
T. 4 C. Str. 97. Fort. 360. Darling v. Hill, P. 9 G. 2. 
B. R. H. 255. J | 

Vide more concerning Rent in Chancery, (4 N. 1, &c.)—Cepy- 
h:ld, (K. 10, 11.)—Dett, (A. 5. 7.) —Forceable Entry, (D. g.)— 
Parceners, (C. 8.) Pleader, (2 K. 15. 19.—3 M. 25.) 


Avowru for Rent, 
Vide Temps, (G. 14.) 


Rent of Aſſiſe. 
Fide Rent, (C. 2.) 


Rent Charge. 
Fige Diflreſs, (B. 2.)—Pleader, (3 K. 18.)—Rent, (C. 6.) 


Fee-Farm Rent, 
Vide Rent, (C. 3.) 


Quit-Rent, 
Vide Rent, (C. 2.) 


Rent-Seck, 
Vide Rent, (C. g.) 


Fide Diſtreſs, (B. 1.)—Rent, (C. 1, &c.) 
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„ͤ ĩð WE WY 
Vid Eſgliſe, (G. 2.)—Pleader, (3 O. 11.) 


Reparabit. 
Vide Pleader, (3 O. 15.) 


Reparare non potuit. 
Vide Pleader, (3 O. 17.) 


. 
Vide Patent, (F. 1, &c.) 


of a Statute. 
Vide Parliament, (R. g.) 


ag ERR ADE RF 
Vide Pleader, (R. 18.) 


FS + AS 
(A) For what Things it lice, 


Replevin lies, when cattle or goods are diſtrained and im- 
pounded, and thereby the ſheriff is commanded, upon 
pledges, to deliver them to the owner. Co. L. 145. 6. 

And replevin may be made by writ, or by plaint; by writ, at 
the common law; by plaint, upon the /f. Marlb. Co. L. 145. 6. 
Vide Pleader, (3 K. 1, &c.) 

Replevin lies of all goods and chattels unlawfully taken. 

Whether they be live cattle, or dead chattels, F. N. B. 68. U 

Replevin lies pro examine apium. Mid. 

For iron of his mill. Bid. 

So if cattle, after the taking, return to the owner, he ma! 
have replevin for the wrongful taking. F. N. B. 69. H. 

So if cattle are taken damage feaſant, and detained after ſuf- 
ſicient amends, he may have replevin for the wrongful detainer. 
F. N. B. 69. G. 

So if a cow, Sc. diſtrained, has a calf, Sc. replevin lies 0 
the calf, Sc. F. N. B. 69. D. Dal. 65. 

So if the meſue puts his cattle in the place of the cattle of tlic 
tenant peravail, as he may, he may have replevin for them, though 
they never were diſtrained. Co. L. 145. 3. 7 H. 4. 18. 4. 

So 1 though there be an expreſs grant that the 
party may diſtfn and hold the goods againſt pledges, till the 
rent be paid; for goods cannot by grant be made irrepleviſable 


G. 
: (B) By 


r 


(B) Bu whom it lies. 


2 who brings a replevin ought to have the property of the 
1 cattle or goods in him. Co. L. 145. J. 

But a ſpecial property is ſuſſicient. 16:4. 

As if goods be in his cuſtody as a pledge, or for the manuring 
of his land. Bid. 

So a lord may have a replevin for the goods of his villein; 
for his action of replevin amounts to a claim, and veſts the property 
in him. Co. L. 145.3. F. N. B. 69. F. 

A huſband, for the goods of his wife, taken dum ola. 
Z. N. B. 69. K. 

An executor or adminiſtrator, for the goods of his teſtator. 
1 Sid. 81. 

But if goods are taken out of the cuſtody of a vi by a treſ- 
pafſor, the lord cannot have replevin; for the vilein had but a 
right to the goods. Co. L. 145. 6: 


(C) Againſt whom. 


R EFLEVIN lies againſt him who takes the goods. 
And alſo againit him who commands the taking, as well as 
treſpaſs. X. 2 Rol. 431. J. 5. 

Or againſt both together. Bid. 

So it lies againſt him who takes dariage feaſant, if he detains 
after amends tendered. F. N. B. 69. G. 

But if there be a diſpute upon the ſeiſure of cattle in a highway, 
upon which application 1s made to 4. a ſtranger, who permits B. 
{upon ſecyrity given to him to return the cattle to him who has 
right) to depaſture the cattle in the mean time till the conteit is 
determined, and thereupon the ſervants of A. ſeiſe the cattle for 
the ule of their maſter ; replevin does not lie againſt A. but he 
may plead non cepit. R. 1 Leo. 42. 

50 if he ſtays the cattle, paſſing through his manor, till the 
conteſt determined. G36. 113. 

So replevin does not lie againſt him who takes goods beyond 
lea, though he afterwards imports the goods hither. Per 
Pol. Sho. 91. 


(D) Then a R:plivin does nat lie. 


BUL a replevin does not lie for goods taken in execution. 

Nor for goods ſeiſed for a debt to the king, without coms 
mand of the king, or of the barons of the Excheguer. Mad. 672. 
Et quia averia capta pro debitis naſtris non ſunt replegiabilia nife præ- 
teptum noſtrum vel baron” naſi in ſcaccario neſtro, ides averia capta de 
hominibus epi Lond” in Wydernam' deliberar: facias, c. 

But a replevin lies againſt the king, if goods be in his hands, 
Per Hide, to the Lords. 3 Ruſh. 1361. 
Vor. VI, . 80 
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So a replevin does not lie for goods ſeiſed by warrant of a juf. 
tice of peace, upon a conviction for deſtruction of the game, Ec. 
Semb. 2 Mod. Ca. 208, 9. | 

[Not for goods diſtrained on a conviction (for deer-ſtealing), 
Rex v. Monkhouſe, P. 16 G. 2. Str. 1184.] 

And if the under-ſheriff grants it, an attachment ſhall go againſt 
him. Jbid.] 

[Nor for goods diſtrained for a fine impoſed on an officer by 
commiſſioners of land-tax z and if he takes out replevin, it is 4 
contempt, and an attachment will be granted. Rex v. Oliver, 
7. 1717. Bunb. 14.) | 

So a replevin by writ ought not to be made before pledge: 
found to the ſheriff. Vid. Pleader, (3 K. 5.) 

[On a ſcire facias againit a ſheriff for not taking pledges, he muſt 
plead ad idem. Hayn v. Bigg, Fort. 331. ] 

So the ſheriff uſually takes a bond. | 

And if upon ſuch bond the party in replevin does not enter his 
plaint in the county court, the bond will be forteited. 

So if afterwards he does not proceed in the proſecution. 

Or if he be nonſuit, or has a verdict againſt him. Carth. 519. 

And now by /. 11 G. 2.c. 19. /. 23. ſheriffs and other officers, 
having authority to grant replevins, are to take a replevin bond, 
in every replevin in a diſtreſs for rent, from the plaintiff, and two 
reſponſible perſons as ſureties, in double the value of the goods diſ- 
trained, conditioned for proſecuting the ſuit with effect and with- 
out delay; and this bond may be athgned by indorſement to the 
avowant, who may ſue on it in his own name.“ 

* But if the ſheriff, Sc. omit to take ſuch a bond, an attach- 
ment will not be granted againſt him; the remedy is by action 
againſt the ſheriff, Sc. 2 Term Rep. 617.“ 

But if the plaintiff in replevin enters his plaint, and afterwards 
is reſtrained by an injunction out of Chancery till his death, 
whereby his plaint abates, the bond will not be forfeited. 
R. Carth. 519. 

Un debt on a replevin-bond, it is a bad plea, that defendant 
appeared at the county court; he muſt follow it, wherever re- 
moved, to the end of the cauſe. Anon. Fort. 209. Nicoll v. 
Newman, P. 3 G. 2. Fort. 361.] 

In debt on replevin- bond, that he had performed all condi- 
tions, is a bad plea he ſhould plead, he did indemnify. Lutwydg 
V. Jamſon, A. 4 G 2. G . Dor. 210. 

Uf debt is brought on a replevin- bond for not proſecuting in 
county court with effect, and defendant pleads he did then and 
there proſecute with effect, and plaintiff replies, he (preſent de- 
ſendant) removed it by recordar: into C. B. and was there non- 
ſuited, the replication is well. Vaughan v. Norris, T. 8 G. 2. 
29 | 

Vid: more concerning Replevin in County, (C. 7.) —Pleader, 
(3 K. 1, &c.) - Viſcount, (B. 3.) | 


Homine 
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Momine Replegiando, 
Vide Impriſoument, (L. 4.) 


ESE Z7 LL TCA TRE 


Vide Aion upon the Caſe upon Aſſumpſit, (H. 7.) —Arbitrament, (I. 
5, 6.) —Aſiſe, (B. 16, &c.)—Chancery, (N.) —Information, 
(D. 6.) Parliament, (L. 24.) Pleader, (C. 40. -E. 37.—F. 
1, &c.—- M. 3.—2 E. 4.—2 L. 4.—2 W. 19, 20. 22, 23. 25. 
—3 T. 6. 8, 9, 10, 11. 13, 14.—3 I. 10.—3 K. 24, 25.) 
Prerogative, (D. 75.) 

Double Replication. 
Vide Pleader, (F. 16.) 
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Paſters Report. 
Jide Chancery, (W. 2, 3.) 


Is 
Vide Prerogative, (B. 4.) 


REF UQGN A TE 


Fide Abatement, (H. 6.) Condition, (D. 4, &c.) —Fait, (E. 10.) 
Pleader, (8. 23.) 


nr 
Vide Condition, (L. 10, 11.) - Pleader, (C. 69, Kc.) 
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(A) Then it lies. 


HEN reſcous lies, or not, upon a diſtreſs, vide Diftreſs, 

(D. 3, &c.) . f 
Reſccus lies not only upon a reſcous of a diſtreſs for rent ſervice, 
damage feaſant, debt, or tax due to the king (of which vide in 
Direſs, D. 5.) but alſo when a perſon arreſted by proceſs out of 
a court of the king, or other lord, is reſcued. F. N. B. 101, 
102, Reg. 117, 118. ; 

So if a perſon be reſcued, who is taken upon hue. and cry, or 

other contempt, F. N. B. 102. Keg. 117, 118. 


Q 2 R:/cous 
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Reſcous is, when a man lawfully arreſted, or taken, is ſet at large 
wrongfully. Co. L. 160. 6. 

And lies though the proceſs be erroneous; as if a capias goes 
before an original. R. Dal. 1. 

So it will be a reſcous, if a ſtranger, of his own head, takes 
goods diſtrained by another; though the diſtreſs was wrongful, 
1 Rol. 673. I. 45. | 

If A. reſcues his own goods, for which there was no cauſe cf 
diſtreſs, and alſo the goods of a ſtranger, for which it does not ap- 
pear whether there was cauſe of diſtreſs or not. K. 2 Cro. 568, 


- (B) When not. 


BY* it cannot be a r:/cous, where the man ſet at large never 
was in cuſtody; for it the ſheriff, Sc. be hindered from 
making an arreſt, an action upon the caſe lies, but not reſcour. 
F. N. B. 102. F. 

So an action does not lie for a reſcue, where there was no cauſe 
of taking; as if the refcous be of a diſtreſs made for rent, where 
no rent was due. Co. L. 160. bp Vide Diſtreſs, (D. 5. 9.) 

Or if the rent was tendered before the diſtreſs made. Ce. 
L. 160. 6. 

Or the diſtreſs was made in the highway. Co. L. 160. 6. 

Or of goods not diſtrainable by law. Co. L. 161. a. 

50 if a man takes the goods of B. and C. for a diſtreſs, together, 
where there was no caule ſor a diſtrefs; an action does not lie, 
though B. reſcues the whole. 1 Rel. 673. J. 47. 

Or the goods of his tenant and a ſtranger for a diſtreſs for rent, 
where no rent is due; an action does not lic, though the ſtranger 


reſcues the goods of both. ©, F. N. B. 102. E. 


(C) Bu whom it lies. 


1 F a reſcue be made of a diftreſs made by a bailiff, or ſervant of 
another, the maſter ſhall have reſcous ; and not the ſervant 
F. N. B. 0s. £. | | 

So if a man taken in execution be reſcued, the plaintiff ſhall have 
an action, and not the bailiff who arreſted him. ©, F. N. B. 102. 
C. Reg. 118. a. 3. K. per 3 J. 2 cont. Hutt. 98. Cro. Car. 109. 

So the lord of a franchiſe or liberty, ſhall have an action tor 
areſcous done to his bailiff. F. N. B. 101. H. 102. B. 

But if the king's bailiff, or colleCtor, arreſts, or diſtrains for a 
duty to the king, he ſhall have an action qui tam, for the king 
cannot have it. F. N. B. 101. G. H. 102. A. B. G. 

So if a bailiff of a ſheriff diſtrains for the wages of a knigh: 
for parliament, and reſcous is made, he ſhall have an action, for 
the knight cannot have it; becauſe it is not a duty from any ctr 
tain perſon. F. N. B. 102. D. 

So a bailiff of a franchiſe. 
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(D) Remedy for a Reſcous, 
(D. 1.) By Writ of Reſcous. 


F a man reſcues goods diſtrained, or a perſon arreſted by anos 
ther, he may have a writ of reſcous, quare cum ipſe bona, Qc. 
dirixifſet, & eadem imparcare voluiſſet, D. vi & armis reſcuſſit. 
F. N. B. 101. 
And he may join an aſſault upon his ſervant in the ſame writ. 


F. N. B. 102. D. 
[Writ of reſcous may contain alſo a continuance againſt the de- 


fendaut. Barnes, 429.] 
| (D. 2.) By Action upon the Caſe, 


So if a perſon arreſted upon meſue proceſs be reſcued, an action 
upon the caſe lies againſt the reſcuers, by the plaintiff in the ſuit; 
for he has the loſs, and no remedy againſt the ſheriff, R. 2 Cre. 
435, 6. 3 Bul. 200. | 

So it lies by the plaintiff againſt the reſcuers, if the reſcue be 
after an arreſt upon a judicial proceſs; for it is reaſonable that the 
plaintiff thould have his election to ſue the reſcuers, or the ſheriff; 
zor perhaps the ſheriff is dead, or inſolvent. R. per 3 J. 2 cont. 
Cro. Car. 109. Hut. 98. 

And he may declare according to the truth of his caſe; as 
that the reſcue was from the ſheriſt's deputy. R. 2 Crs. 242. 

So by the f,. 2 W. & M. C. 1. ch. 5. ſet. 4. Upon pound- 
breach, or re/cous of goods diſtrained for rent, the perſon grieved 
may, by action on the caſe, recover treble damages and coſts 
againſt the offenders, or any of them, or-the owner of the goods, 
if found to have come to his uſe, or poſſeſſion. Vide Dijtreſs, 
(D. 4.)—Pleader, (2 S. 29.) 

But if the defendant be reſcued upon meſue proceſs, and the 
ſheriff returns the reſcous, an action upon the cate does not lie 
againſt the ſheriff. R. 3 Bul. 200. 2 Cro. 419. 486. Fide 4. 


ee, (D.) 
(D. 3.) By Indictment. 


So if a reſcous be made upon a diſtreſs, We. for the king, an 
indictment lies againſt the reſcuer. F. N. B. 102. C. 

An indictment for a reſcoum will be good, though it does not 
fay vi & armis; ſor reſcuſſit imports it. R. 2 Bal. 208. 2 Cro. 
345. 473+ ; 

Though it does not ſay in what place the re/cous was, for it 
ſhall be intended where the arreſt was made. N. 2 Bal. 208. 
2 Cro, 345. 

If it ſays, that by virtue of a plaint before the ſheriff, he was 
lawfully arreſted, it is ſufficient, without ſaying, that it was by 
warrant ; for a good warrant ſhall be intended, if he was lau- 


fully arreſted, R. 2 Cro. 473. 
Q3 Un 


229 


230 


(D. 5.) 


see £4 


Un an indictment for a reſcue from the houſe of correction, 
it muſt appear for what the priſoner was committed there. Rex 
v. Freeman, P. 18 G. 2. Str. 1226.) 


(D. 4.) By Return of Reſcous. 


So if a reſcous be made upon meſue proceſs, the ſheriff may re- 
turn, that the defendant was arreſted, and ſeipſum reſcuſſit & non 
eft inventus, &c. Kit. 260. 3. R. 2 Cro. 419. Dub. 1 Jon. 201, 

Or gued ipſe et alii, &c, recuſſerunt. Kit. 261. a. 

So the ſheriff may return mandavi ballivo, who returned a 79. 
cous. R. 2 Rol. 457. J. 7. 10. 

And in B. R. mandavi lullivo itineranti, who anſwered that he 
was reſcued, R. 2 Rol. 457. J. 5. 

But it is not good in C. B. for a reſcous from the bailiff is a 
reſcous from the ſheriff, and ought to be returned as ſuch. 2 Ry, 
456. J. 50. K. Dy. 241. a. 

So upon a fferi facias, a reſcous cannot be returned. R. Sho. 180, 

The return of a re/cous ought to be certain; and therefore, if it 
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How it mall does not ſhew that he was in his cuſtody, it will be inſufficient. 


be returned. 


So if it does not ſhew where he was arreſted ; for perhaps it 
was out of the county. R. Yel. 51. Mo. 422. 

If it ſays, that a bailiff arreſted, and he was in cuſtody of the 
ſheriff, and reſcued out of the cuſtody of his bailiff, it is repug- 
nant, R. Sal. 586. 

If it ſays, his father reſcued A. ſuch a day, and A. reſcued 
himſelf, without ſaying at what time, it is bad. 

If he makes the return of a bailiff of a franchiſe, he ought to 
ſhew that he had retorn” brevium. Cro. El. 781. 

And that the re/cous was from ſuch bailiff. 

So he ought to ſhew the time and place of the 9c. 
R. Pal. 563. 

And that the perſon, to whom the ſheriff directed his warrant, 
was his bailiff. K. Sti. 18 5. | 

And for what cauſe the warrant was directed to him. R. Sti. 
155. 
12 it is ſufficient to ſay, that he made a warrant to arreſt, 
without ſaying /ub figiile, for the word warrant imports it. 
R. 2 Jon. 197. 

So it is ſufficient to ſay that he was reſcued out of he 
cuſtody of a bailitf virtute warrant: fibi fafti; for this is out 
of the cuſtody of the ſheriff. R. 2 Jeu. 197. Adm. Sal. 586. 
R. 2 Lev. 28. 

That be was arreſted in com” predicb, though it does not ſay 
infra ballivam ; or it ſhall not be intended out of it, if it be in 
the county. X. Til. 51. 

That he was reſcued from A. bailiff of a liberty, to whom he 
directed his warrant, without ſaying, that he had retorn bre- 
tum, for it ſball be intended the bailiff of the ſheriff, and dhe 
words, of a liberty, rejected. R. Cro. El. 781. wr 


R. 2 Bul. 137. 


1. 
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That ſeveral / wag ep without ſaying et quilibet eorum fe 


reſcuſſit, per T wiſden ; for it is in the afhrmative. 1 Vent. 2. 

That he was reſcued from the ſheriff, though taken by the bai- 
If, Str. 417. 

[If it appear on the return, that the warrant was to two, and 
the arreſt by one only, yet the return is good; for it is no excep- 
tion in what relates to public juſtice.” Rex v. Roe, M. 5 G. 

4. 117.) 

If on a return of a reſcous of two perſons, it is only ſaid they 
could not afterwards be found, (without ſaying, nec eorum aliquis,) 
it is ill. Rex. v. Tucker, M. 6 G. Str. 225. Fort, 362.] 

(That the bailiff arreſted defendant, is good. Bid. 

[That the defendant being in my cultody, is ſuſſicient. Bid. 

A return made by a /herif that the perſon arreſted, was reſcued 
out of the cuſtody of the Bai, is bad; it ought to be, out of his 


own cuſtody. 2 Term Rep. 15 5.* 


If a reſcous be returned, an attachment goes againſt the reſ- 5 
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(o. 6.) 


rocecd ing 


cuer. 2 Cro. 419. 2 Vent. 175. Sal. 586. — 1 
he ſheriff's return of a reſcue, is of itſelf a conviction of a teuer. 
[T 


reſcue, and proceſs immediately iſſues from the crown-ofhce 
againſt the reſcuer. Rex v. Pember, P. 8 G. 2. B. R. H. 112.) 
[C. B. grants attachment againſt the reſcuer on affidavit, al- 
ways; B. R. ſometimes, but inclines to require a return. Sheather 
v. Holt, M. 9 G. Grindney v. Toufter, Meare v. Gallard, H. 9 G. 
Young v. Paine, T. 5 G. 2. Str. 531.] 
The Exchequer will, on the return, make the attachment ab- 
ſolute at firſt. Williams v. Evans, M. 1724. Bunb. 181. 
[The attachment muſt be returnable at a general return. Rex 


v. Wilkins, P. 116. Str. 624.) 
And when taken, the uſual fine in B. R. is four nobles upon 


each. D. 2 Jon. 197. Sal. 586. 
[The fine is diſcretionary z Rex v. Elkins, M. 8 G. 3. 4 B. 


M. 2129. ] 
Or if he denies the faQ upon interrogatories, he ſhall be diſ- 


charged. Sal. 586. 

[On guilty of a reſcue, returned, but in no other caſe of con- 
tempt, the offender ſhall be puniſhed without being examined on 
interrogatories ; for the return muſt not be traverſed. Rex v. 
Elkins, M. 8 G. 3. 4 B. MH. 2129. 

But he ſhall not be diſcharged upon affidavit. Sal. 586. 

The reſcuers, on ſubmitting to a fine, may be permitted to 
read afſidavits to ſhew there was no real arreſt, Rex v. Minify, 
M. 12 G. Sir. 642.) 

Or the return may be tranſmitted to the philazer, and proceſs 
to outlawry go againſt the reſcuer. Sal. 586, 

But the return in C. B. is traverſable. Dy. 212. but there in 
Marg. held cont. and it is not now allowed. 2 Vent. 175, 

[Return of reſcors is not traverſable, and the reſcuer muſt be 
brought into court to be fined. Barnes, 429. 

50 in B. R. Dub, Cro. EL. 7581. 

And after traverſe, he may be bailed. Dy. 212. a, 
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[The reſcuer taken may be admitted to give recognizance, (9 
try falſe return againſt ſheriff. Barnes, 430.] 
[If there is verdict for plaintiff, the recognizance ſhall be dic. 
charged. Hid. 
(D. 5.) But r4/cour is not a good return upon a judicial proceſs; as, 


When it is upon a capias ad /atisfaciendum, or capias utlagatum ; for the therif 


> may take the po? comitatus. N. 2 Cro. 419. 
Nor a reſcous of goods taken upon a fieri faciat. R. 2 Rel, 4 59. 
J. 30. R. 2 Sand. 344. R. Lit. 296. (For ſheriff may raiſe 
pfſe comitatus. Barnes, 430.) | 
Vide more concerning Keſcous in Diſtreſs, (D. 3, &c.)— Lias. 
(R.) - Pleager, (2 8. 29.) ELTON 


ALES TATION. 
Vide Rent, (B. 1, &c.—C. 6.) 


= / ITO STHNCHL 
Vide Eſgliſe, (N. 4.)—Pleader, (2 S. 23.) 


ESSIDLV ART LEGATESE 
Vide Chancery, (3 G. 7.) 


y A TEN. 
Vide Eſgliſe, (N. 2,)—Franchiſcs.—(F. 30.) 
SESPOONDEAS OUSTER, 
Vide Abatement, (I. 14.) 


N. 
Vide Chancery, (4 M.) — For 722 * (D. 5, &c.)— Fuftice:, 
2 A. 


—— of Temporaltics, 
Vide Preregative, (D. 24.) 


SESTWIAINE OF TRADE 
Vide Trade, (D. 1, &) 


2RESULTING USE: 
Vide Uſes, (K. 7.) 


S Aj WW WH MD NS 
Tide Abatement, (I. 32-)—Proceſs, (D. 2, 3.) 
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RESUMPTION, 
Vide Parliament, (H. 21.) 


K&S TT AT NS 
Vide Tuſtices of Peace, (R. 58.) 


gg Ro 7. 4 3 TW 
Vide Eſcape, (E.) 
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(A) Return of Writs and roteſs, to whom it belongs. 


HE return of all writs and proceſs, of right, belongs to the 
ſheriff within his county. Stn. 414. 

And the king cannot grant to any other to have retorh breviun 
in a county. 2 1. 452. 1 Vent. 406. 

A ſubſequent ſheriff may make a return of a writ delivered to 
his predeceſſor; for it is not directed to any one by name. 1 Sal. 
266. 

And if the king grants the return of writs in ſuch a precinct 
to another, the ſheriff remains officer to the court, and the gran- 
tce is but a bailiff of a franchiſe, and ought to make a return to 
the ſheriff, 1 Rol. 119. 

But by preſcription, or the king's grant, a hundred, or franchiſe, 
may have retorn' brevium within their precinct, 1 Vent. 405. 
R. 1 Rol. 119, 

So a biſhop. 2 Rol. 202. J. 40. 

So an honour. Hard. 423. 

So the lord of a manor. R. Hard. 423, 

A grantee of retorn' brevium ſhall have the execution thereof as 
incident, though it be not exprefled. R. 1 Vent. 405. 

[By 13 G. 2. c. 11. 6. the ſheriff, at the requeſt and coſts 
of the lord of a franchiſe, having return of writs, thall appoint 
a deputy to reſide in or near the ſame, who, on receipt of proceſs, 
ſhall iNue his warrant to the lord of the franchiſe to execute the 
proceſs, ] 


(B) Remedp for entering a Franchiſe. 
(B. 1.) When it lies. 


Ih a ſheriff enters the franchiſe of him who has retorn? brevium 
to do execution, c. an action upon the caſe lies againſt him. 
I Vent, 406. R. Sho. 8. 
And it is not neceſſary to ſhew a title to retorn brevium in his de- 
claration; hut it is ſufficient to ſay, that he was ſeiſed de officio 
balig 
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balij libertatis, and as bailiff had a right to the return and execution, 
Sc. R. Sho. 18. Vide Pleader, (C. 39.) 

So he need not ſhew that the ſheriff had notice of the grant; 
for it is upon record. R. 1 Rol. 119. 


(B. 2.) When not. 
(B 2.) But upon default of the bailiff, c. the ſheriff may enter a 


— franchiſe; and therefore, if the bailiff of a franchiſe does nothing 
with a zn upon the ſheriff's mandate, a writ goes to the ſheriff 9 no; 
omitt2s, =omittat propter aliquam libertatem by the common law. 2 f. 453. 
And this is now confirmed by the /. . 2. 13 Ed. 1. 39. 
So if the bailiff of a franchiſe makes an inſufficient return, 
2 Inſt. 453. 
[If ſheriff's mandate to bailiff of a liberty leaves a blank for name 
of liberty, cap. ad reſp. ſhall be quaſhed, unleſs bail is put in. 
Barnes, 416.] 
tx. 3. So by the /. Marl. 5 2 H. 3. 21. and the /. V. 2. 17. if the 
Where be bailiff of a franchiſe does not make replevin, nor anſwer, the 


enters with- ſheriff may enter the franchiſe without a non omittas. F. N. 68. F. 


mittas, 2 Inſt. 140. 194. 

So if the king be party, the ſheriff may enter the franchiſe with- 
out a non omittas ; as upon procels againſt a felon. P/. Com. 216. a, 
1 Vent. 406. | 

Or the proceſs for the king ſhall be with a non omittas. Sem, 
PI. Com. 216. a. 

So where the ſheriff acts as a judge; as upon an inquifition for 
waſte ; for by the ſtatute he is'commanded quod accedat ad locum 
vaftatum. I Vent. 406. 

So upon a writ of inquiry of damages; for it is an inqueſt of 
office, and no venue is neceſſary. R. 2 Rol. 461. J. 50. Hab. 83. 


(C) Return How made. 
(C. 1.) At what Time, 


HE return of a writ ought to be made before or upon the 
day of return named in the writ, Med. Ca. 148. 139. 
196. 250. 

But a return which appears to be made after the day of return 
is bad. Mod. Ca. 148. 159. 196. 250. 

So if the day of the return be Sunday, and the return appears to 
be made by the record upon Tref. Trin. which is a Sunday, it will 
be bad. Mad. Ca. 148. 159. 196. 250. 

And in ſuch caſe it caunot be made upon a ſubſequent day. 
R. Mod. Ca, 148. 159. 

And the court will take notice of the defect, without aſſign- 
ment upon record. R. Mod. Ca. 196. 

[If a writ is returnable. at a return-day, and not a day certain, 
the ſheriff need not return it till guarto die poſt. Makepicce v. Dillon, 
H. 8 G. Fort. 303] 

„ 6 (O. 2. 
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(C. 2.) In what Manner. 


go the return ought to be under the name of the proper officer, 
Pl. Com. 63. a. 

By the ff. 12 Ed. 2. 5. the ſheriff ſhall put his name to the 
return, that the court may know whoſe return it is, 

And in London, where there are two perſons, both ought to 
put their names; for they are but one ſheriff, Hob. 70. 

H. 6. 41. 
a if a return be by coroners, all ought to ſign it. Hob. 70. 
It ought to be in the name of all. R. 39 H. 6. 41. Vide infra. 

But if the ſheriff does not put his name, the return will be 
good, and the ſheriff ſhall be amerced. 1 Leo. 139. Semb. cont, 
Hob. 70. Dub. Dal. 68. 

So in the pleading of a return the name of the ſheriff need not 
be mentioned. R. 1 Leo. 139. 

So if a return be in the name of the ſheriff, by him who is not 
ſheriff, it cannot be aſſigned for error, though the court, upon 
complaint of the irregularity, will give time to the ſheriff to diſ- 
ayow his return. 1 Sal. 265. 

So if a return be by coroners, it is ſufficient to have the name 
of office, without their proper names. R. Cro. El. 703, 
Ab, 548. . 

So if a return be but by one coroner, it ſhall be helped as an 
inſufficient return. R. Hob. 70. 

80 now by the Af. 21 Ja. 1. 13. the want of the ſheriff's name 
ſhall be aided. Vide Amendment, (G. 1, 2.) | 

So if a new ſheriff returns a writ, with a return made by his 
predeceſſor, which concludes, A. B. late ſheriff, it will be good; 
for the ſheriff need not mention his office; for his name and ſur- 
name are ſufficient, and then if he adds /ate ſheriff, it does not 
prejudice, R. Cro. Car. 189. 570. 


So if the ſheriff indorſes, and does not ſubſcribe, his name, it 


is ſufficient. R. Carth. 56. 

It he indorſes his name A. B. Mic. for Mil. it ſhall be amended. 
Dub. F, g. 5. 

He may make and deliver the return of the writ any where. 
1 Wil. 328.“ 

(If a writ is directed to Henry Earl of Litchfield, and it is re- 
turned by George Henry Earl of Litchfield, it is good ; for there 
can be but one Earl of Litchfield, and therefore a variance of the 
3 name is not material. {ngolſby v. Martin, T. 6 G. 

tr. 316. ] | 

[By fat. 20 G. 2. c. 37. the ſheriff ſhall, at the expiration of his 
pflice, turn over to his luccefſor all proceſs unexecuted, who ſhall 
execute and return. Sheriff neglecting to turn over, liable to 
make ſatisfaCtion to party aggrieved.) 


1 
| 
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(D) Return in Excuſe. 
(D. 1.) Tarde. 


2 to ſhew obedience to the writ, or a good ex. 
cuſe for his omiſſion; as he may ſay, quod breve aden tor; 


venit quod exequi non potuit. 


But by the /. V. 2. 39. the plaintiff or demandant may require 
a bill from the ſheriff upon the delivery of the writ to him, in the 


county, or upon record, and then an action will lie againſt bi, 
if he returns tarde. 2 Inft. 452. 


So tarde is not a good return upon a capias ad reſpondend::: 

So the ſheriff cannot return the anſwer of the bailiff 1 
chiſe, quod tarde, &c. 2 Rel. 461. J. 20. Vide pot, (F. 2, 

Nor tarde to part; as a ſummons to one detendant, tar dean 


another, Sc. R. 2 Leo. 175. 4 Leo. 57. 


(D. 2.) Neglect of the Party. 


So he may fay, that he was always ready to deliver ſeiſin, &. 
and gave notice ſuch a day, but the plaintiff did not come to 10. 
ceive it. R. 2 Rol. 459. J. 25. 

In replevin, that no one came to ſhew the cattle. 2 Les. 67. 

On a writ which ſays, if the plaintiff jecerit te ſecurum, &c. that 
the plaintiff did not find pledges. 

But it is not a good return to ſay, quod viſum habere nam petu;, 
2 Rel. 460. J. 50. ; 

That the plaintiff did not profecute his writ. 2 Rol. 460. J. 35. 


(D. 3.) Mandavi Ballive, 


So he may fay, mandavi ballivo, Wc. qui nullum dedit reſpmſun. 
2 Rol. 460. J. 50. 

Or, 20% made ſuch a return. 2 Rol. 461. I. 45. 

So upon an elegit, there ſhall be a mandate to the bailiff, who 
ſhall make the inquiſition and extent. R. Cro. Car. 319. 

But upon a writ of inquiry directed to a ſheriff, he cannot 
fry mandavi ballivo, &c, for he is to execute it at any place within 
his county. R. Hob. 83. Vide ante, (B. 3.) 

Nor upon proceſs at the ſuit of the king. Vide ante, (B. 3.) 

Nor upon a diſtringas juratores, 19 H. 6. 67. a, 

So by the ff. V. 2. 39. the treaſurer and barons of the Er 
ehequer ſhall deliver to the juſtices a roll of all liberties that havs 
return of writs z and if the ſheriff returns mandavi ballivo ct 


any other liberty, he ſhall be puniſhed by fine and ranſom. 


2 Inft. 452. 


So if he returns mandavi ballivo of a county, who has 2 paten: 
for the return of writs; for ſuch grant is void. 2 . 452. 


4 | (D. 4) 
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4 

2. 

D. 4.) Reſceus. a) 

| ty 

do he may return a reſcows, Vide Reſcous, (D. 4, 5.) 4 
(D. 5.) Defendant removed by Habeas Corpus, Cc. 4 


Jo the ſheriff may ſay, that the defendant, being arreſted by 


him, was afterwards removed by habeas corpus, returnable ſuch by 
2 day in Chancery, and there diſcharged out of his cuſtody. 4 
1 Leo. 145. | | 7 

And was committed to another in cuſtody. 1 Les. 145. 43 


That another writ of the fame ee and return came to him be- 
fore, to which he made a return. R. Mod. Ca. 61. 


(D. 6.) What is not a good Excuſe. 


But it is not a good return, that he was reſiſted, and therefore 7 
diſabled to make execution of the writ; for by the f. W. 2. | 
13 £d. 1. 39. he may take the poſe comitatus. 2 Inft. 454. Vide 
Reſcaus, (D. 7.) 

uad viſum averiorum habere non potuit ; fot he does not ſhew 4 
any endeavour. 2 Rel. 560. J. 40. | 5 

So it is not a good return, that the ſheriff levied goods upon 2 1 
feri facias, and afterwards loft them. D. 1 Vent. 52. 

Or that ſuch perſon reſcued the goods. R. 1 Vent. 21. D. | 
1 Vent. 52. R. Sho. 180. Vide Reſcous, (D. 4. 7.) AJ 

o non ęſt inventus is not a good return, where the ſheriff has $ pl 
writ delivered to him againſt his bailiff, and he ought to amend 
his return, and ſhall be amerced. 1 Vent. 12. 24. 


(E) Return to a Writ in Chief. 
(E. 1.) Muſt be certain. 


A Return to a writ ought to be certain; and therefore, if it (x. 1.) 
ſays non afſets, or non eft inventus, prout mibi conflare poterit, — hat will 
it is bad. 2 Nol. 460. J. 25. REES 
Aud non deliberavit” pro eo qued viſum habere non potuit ; for per- 
naps he did not endeavour it. 2 Rol. 460. J. 40. 
But if the return ſhews the command of the writ performed, it (E 2.) 


is ſufficient, though it does not ſay by whom, or how; as if it ſays, EE 
infra nominatus A. captus eff. Sal. 589. tain. 
Attachiari feci ; for qui facit per alium facit per ſe. R. Sal. 589. 
Shin. $52 
1 


So if it ſhews the command of the writ performed in ſubſtance; 
25 if it ſays, ſcire fect, or ſumm' feci, Sc. per A. and B. without 
taying, probes ct legales homines. 2 Rol. 459. J. 50. 53. 

So if it refers to the writ, it is ſufficient, without repeating the 
words of it; as ſcare fect prædict A. efſendi ſee tenor brevis, without 
laying where, or what to do. 2 Rol. 460. J. 2, 15 
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Ad faciend quod breve requirit. 2 Rol. 460. J. g. 

So it is ſuſficient if the return may be aſcertained by the writ; 
as where a writ is, /cire facias A. B. mil', it is ſufficient to ſay, 
* mil inſia neminat'. 2 Rol. 460. JI. 15. 

hat the ſaid A. B. eft mortuus, without ſaying miles. 2 Rol. 460. 
J. 10. 

Scire feci A. B. prout mihi præcipitur, without ſaying, infra n- 
minat. Sal. 589. 

So ſurpluſage in a return ſhall be rejected; as parat” habeo ubi- 
cung. for ubicung. ſhall be rejected. R. Sal. 589. 


(E. 3.) Muſt anſwer to the whole Writ. 


So the return ought to anſwer to the whole command of the writ, 
and therefore a return of a panel with nine names, or other num- 
ber leſs than the writ requires, is bad. 2 Rol. 461. J. 2. 

So a return upon a grand cape, cepi in manus, Sc. if it ſays 
nothing to the ſummons of the tenant. 2 Rol. 461. J. 5. | 

A return upon a ſcire facias againſt an heir and terre-tenants, 
if it ſays nothing as to the heir. R. per 3 7. Cro. Car. 295. 

A return upon an extend: facias upon a ſtatute, that he has de- 
livered ſuch lands; if it does not ſay that there are no other lands. 
1 Brownl. 37. 

So if upon a petit cape, where the count was for a houſe and 
ſtable, the return is, cep: the ſaid houſe, and ſays nothing as to 
the ſtable. R. Jon. 357. 


So if upon a feeri facias, returnable OF. Mich, the return is 


nulla bona at Mich'; for, perhaps, the defendant had ſome before 
Oct. Mich'. R. Cro. El. 5 12. 


(E. 4.) Muſt not be contrary to a Record. 


But a ſheriff cannot make a return contrary to his former re- 
turn upon record; as if he return upon a venire facias twelve 
jurors, he cannot ſay upon the diffringas, that one nil habet. 
2 Rol. 458. J. 25. 

So if he has returned a diſtreſs, he cannot upon the grand 
diſtreſs, alias or pluries, ſay, nothing by which he may be diſtrained, 
2 Rol. 458. J. 35. 

If upon a capias pro fine, he returns cepi, and upon the capias 
ad fatisfaciend”, non eft inventus. R. 1 Leo. 51. 

So he cannot make a return contrary to a return by his prede- 
ceſſor. 2 Rol. 458. V. 

But a return, not repugnant to a former return, may be made, 
though it varies therefrom; as he may ſay, evicted by an 
elder title neſne between this and the former writ, et fic uibil habet. 
2 Rol. 458. J. 30. 

Or that he had the land pur auter vie, in right of his wife, &. 
who is now dead. 2 Rol. 458. J. 33. 

That he has nothing preter the iſſues prius ferigfall. 
2 Rol. 45 8. J. 40. 95 
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8o a return cannot be made contrary to a matter of record; as 
if upon plene adminiſtravit it be found for the plaintiff, upon 
which execution goes de bonis teſtatoris to the ſheriff of the ſame 
county, he cannot return nulla bona, 2 Leo. 67. R. cont. 3 Lev. 2. 
for he ſays, nulla bona in balliva ſua, and therefore it is not re- 

ugnant. 

But after a verdict for the plaintiff upon plene adminiſtravit, the 
ſheriff of the ſame county may return a devaſiavit. 2 Leo. 67. 

So upon a conftat entered of goods in another county, and a 
teftatum thereon, the ſheriff may ſay nulla boria, 2 Leo. 67. 


(E. 5.) Muſt not falſify the Writ. 


So the return ought not to falſify the writ ; for that belongs 
to the defendant, and therefore in replevin he cannot ſay, 10 
cattle taken, for this goes to the point of the writ. Sal. 581. 
Adm. cont, Kit. 263. a. 

If there be judgment againſt A.G. widow, and a ca. /a. thereon, 
and before execution of the writ ſhe marries B., the ſheriff can- 
not return, that ſhe is now the wife of B., for that falſifies the 
writ and record. R. 2 Cro. 323. 2 Bul. 81. 


(E. 6.) Bad Return, how aided. 
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But an inſuſſicient return by the ſheriff will be aided by the (E. 6.) 


appearance of the party; as in a ſcire facias upon a ſine or judg- 
ment, if the ſheriff does not mention the ſummoners or viewers. 
Kit. 279. b. 

In a ſcire facias againſt an heir and terre-tenants, if he ſays 
nothing as to the heir. Dub. Cro. Car. 295, 6. 

So if he does not mention the ſummoners upan the return of 
a grand caps, Kit. 279. b. 

So if the ſheriff does not return iſſues upon a ditringas juratores, 
it will be aided by the appearance of the jurors. Kit. 279. a. 


5 
(F) Remedy againſt the Sheriff, 
(F. 1.) If he do not make a Return. 


I the ſheriff does not return a writ delivered to him, when it 
ought to be returned, he ſhall be amerced guog/gq. 2 Inft. 452. 
By the ff. 1 Ed. 6. 10. 5 (or 5 & 6) Ed. 6, 26. & 31 El. g. 

the ſheriff, c. forfeits 5/. if he does not return proclamations 

upon an exigent in Wales, or a county palatine. 

And by the /. 7 Ed. 6. 1. if he does not return a writ con- 
cerning iſſues, or a debt, to the king, the ſheriff may be fined or 
amerced by any court of revenue. 

So in a real action, after ſummons, if the ſheriff does not re- 
turn the writ, an action upon the caſe lies againſt him. Adm. 
Gro, El. 175. 1 Leo, 146. 1 Rol. 93. J. 20. 

90 


By aprear- 
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So by the . F. 2. 13 Ed. 1. 39. if any fear the malice of 3 
ſheriff, that he will not return a writ, he may deliver his writ i. 
full county, and take a bill from the ſheriff or under-ſheriff, men. 
tioning the names of the demandant and tenant, and day uf de- 
livery of the writ, to which the ſheriff or under-ſheriff, on 
queſt, ſhall put his ſeal, or, if he will not, ſome pteſ-r: --, 
put their ſeals, Cc. And if the ſheriff return not the writ, 
the demandant or plaintiff ſhall have his damages, with rein: 
the nature of the action, and the danger by the delay. 

And by the ,. 2 Ed. 3. 5. the ſheritf is obliged to tale t:- 
and ſign ſuch bill. 2 1». 451. 


— 


And in ſuch ſpecial caſe an action upon the caſe lies 2 
ſheriff, if he does not return the writ; 2 ft. 45 2. 

So a demandant or plaintiff, to take the benefit of the (14-2, 
may deliver the writ to the ſheriff, upon record, in court. 


So an action upon the caſe lies for not returning a cable 7. 
lagatum upon meſue proceſs. Cl. Af. 262. 

Or an exigent. 

So all meſne proceſs ought to be returned; for otherwiſe the 
arreſt thereon will be wrongful; and falſe impriſonment will lie 
againſt the ſheriff, R. 5 Co. 90. 2 Rol. 563. J. 20. 

Yet falſe impriſonment does not lie againſt the party himſelſ, 
a bailiff, or him who acts in aid of the arreſt, if the writ be not 
returned, becauſe the return is not in their power, Cen, 
2 Kol. 563. J. 30. 40. Ra acc. 2 Rol. 562. l. 35. 45. 50. 

So if an egit be not returned, the execution will be void; for 
it is not an act of the ſheriff alone; but there ought to be an in- 
quiſition taken. R. 4 Co. 67. a. R. 5 C2 go. a. 

So if an officer of an inferior court does not return proceſs 
directed to him, falſe impriſonment lies againſt him. X. 
2 Rol. 563. J. 10. 

So a certiorari lies to the ſheriff, to return an outlawry or re- 


diſſeiſin. 


But where final proceſs iſſues, upon which no judgment or 
other proceſs is to be had, no return is neceſſary; as upon a en 
facias which levied the whole debt. R. 5 Co. 90. Cro. £1. 209. 

238. Mo. 468. RK. 1 Sal. 318; R. 4 Leo. 194. 

Or a capias ad ſatisfaciendum. R. 4 Co. 67. a. 5 Co. 90. 

Or a liberate after an elegit. R. 4 Co. 67. a. R. 5 Co. 96. 
demb. 1 Les. 280. 

- an habere facias ſciſ nam, or poſſeſſiottem. R. 4 Co. 67. 6. 

2 90. ; 
n [Sheriff ſhall be obliged to return ca. ſa. though he ſhews by 
affidavit that he had taken defendant, and diſcharged him, on 4 
letter from a peer that he was his menial ſervant. JWickhem . 
Hobart, M. 10 G. 2. B. R. H. 348. 

[If defendant is protected, and protection regiſtered, the court 
will diſcharge a Treaſury rule for return, Barnes, 417-] 

[If ſheriff returns defendant protected, the court will not male 
rule for better return; if inſufficient, plaintiff may apply nes 
term for attachment, Barnes, 425+] y 


+ 
80 
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Yet if the ſheriff does not return a judicial proceſs, he may be 
amerced for his contempt; for the writ ſays, ita quod habeas, &c. 
N. 5 Co. go. b. 

80 if full execution be not done upon a prior writ, a ſubſequent 
execution cannot be taken, till the former is returned; as if 
only part be levied upon 3 feri facias. R. 1 Sal. 318. 

So, regularly, an action upon the caſe does not lie againſt the 
ſheriff for not returning a writ, without other default; for he ſhall 
be amerced. Semb. 2 Inſt. 452. 

[By fot. 20 G. 2. c. 37. the ſheriff is not liable to be called upon 
to make a return, unleſs required ſo to do in fix months after the 
expiration of his office.] 

[Plaintiſf's attorney, having blank-warrants, does not carry 
writ to under- ſheriff till a year after the return, the court will not 
make rule for return. Barnes, 423. 

If ſheriff directs warrant to bailiff of plaintiff's nomination, 
and has indemnity indorſed on the writ; yet plaintiff may call for 
return. Barnes, 411.) 

If the warrant is directed to officers of plaintiff's nomination, 
not to the officers of bailiff of a franchiſe, no rule to return 
therif's mandate, Barnes, 416.] 

[If under-ſheriff abſconds, court will make rule, that leaving 
copy of rule to make return at his houſe, ſhall be good. 
Barnes, 35. ] 

[If defendant has continued in cuſtody ſince arreſt, rule to bring 
in body ſhall be diſcharged, otherwiſe if eſcape. Barnes, 32. 381. 

[Delivery of original rule to bring in body to under-therift, is 
good ſervice on high-ſheritf, Barnes, 405.] 


| (F. 2.) If he makes a falſe Return. 


So for a falſe return the ſheriff may be amerced, according 
to an ordinance againſt ſherifts. Raft. 372. a By the . 
28 Ed. 1. 16. 

So if a ſheriff alters the return of a bailiff of a franchiſe, 
he ſhall anſwer to the king, and to the bailiff for the damage to 
him. 2 Rol. 563. l. 25. : 

50 for a falſe return, an action upon the caſe lies againſt a 
ſheriff by the common law. 2 J. 452. R. 4 Mad. 404. 
R. Mo. 349. 

* If the return be falſe in ſubſtance, though true in words, an 
action will lie. Doug. 159. (154.)“ 

50 falſe impriſonment; for it makes him a treſpaſſer ab :nitio. 
2 Rel. 563. J. 15. 

80 if a bailiff of a franchiſe makes a falſe anſwer to the ſheriff, 
an action upon the caſe hes againſt him. £&. 1 Xl. 98. J. 37. 
99. J. 30. b 

So if a ſheriff returns a falſc anſwer of a former bail:7, who 
was not a miniſter at the time of the return, an action upon the 
cate lies againſt the ſheriff, R. 1 Rl. 99. J. 33. 
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[The court will not try the truth of a return, on a motion to 
ſet aſide proceedings, but the party will have his action. Barr x, 
Satchavell, MH. 2 G. 2. Str. 813.) 

[Fifty pounds damages are not exceſſive on an action for 4 
falſe return of a reſcue, whereon plaintiſf had been impriſoned, 
Barnes, 229. ] 

But an inferior officer ſhall not be prejudiced by a falſe return 
of the ſheriff; as if a bailiſt, &c. by warrant of the ſheriff, levies 
a debt upon a fer: facias, and delivers it to the ſheriff, who returns 
tarde, &c. an action does not lie for the money againſt the bailiff 
R. 1 Leo. 144. Cre. El. 181. 

So if a ſheriff returns a falſe anſwer made by a bailiff of a fran. 
chiſe, the ſheriff ſhall not be amerced, nor ſhall there be an action 
upon the caſe againſt him, but againſt the bailiff 2 Rel. 461, 
J. 35. R. 1 Rel. 98. J. 37. 99. J. 30. 8 

So if a ſheriff returns the anſwer of a bailiff, chi corpus, and 
the bailiff has not the body, an attachment goes againſt him, 
Ray 193. | | 

So an action does not lie againſt a ſheriff for a return in courſe, 
though it be falſe; as if he returns elangata upon a replevin, when 
he cannot make deliverance ; for he has no other return, except 
that none ſhewed him the cattle. Sal. 581. 


(F. 3.) Or an inſufficient Return. 


So the ſheriff ſhall be amerced for an inſufficient return, 
So if the ſheriff returns an inſufficient anſwer of the bailiff 
of a franchiſe; for he may ſay, nullum dedit reſponſum. R. 


2 Rol. 460. J. 50. 
As that the bailiff returned tarde ; for it is the fault of the 


{ſheriff that he had not the writ before. 2 Rol. 461. J. 20. 

So if he returns the anſwer of a former bailiff, after a new one 
choſen. R. 2 Rol. 461. J. 10. Cre. El. 5 12. 

If by his return he ſays he did that, which the bailiff ought to 
do. 2 Rol. 461. J. 30. 

But an action upon the caſe does not lie for an inſufficient re- 
turn. Semb, Cro. El. 512. 


(6) Averment againſt a Return. 


80 the return of a ſheriff is of ſuch high regard, that generally 
no avermerit ſhall be admitted againſt it; as if A. be returned 
to be outlawed, he cannot ſay that he was only guarto or quints ex- 
aftus. Kit. 280. 

If a ſheriff returns iſſues upon B. it cannot be averred by A. to 
ſave the iſſues, that his name is not B. 2 Rzl. 462. J. 5. 

If a ſheriff, in rediſſciſin, returns, acceſſi ad terras, 9c. it cannot 
be aſſigned for error, quod non acceſſit. 1 Leo. 183. 

If coroners make a return, it cannot be ſaid that only one made 


the return. R. Ray. 485. 5 
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If a ſheriff returns, /crre feci A. tenen un meſ”, A. cannot plead 
non tenet, R. Cro. El. 872. R. 2 Med. 10. 

But where his life or inheritance is in jeopardy, an averment 
ſhall be allowed againſt the return; as if A. be outlawed for 
felony, he may ſay that he tendered ſurety before the fifth county. 
2 Rol. 462. J. 15. 

So if a ſummons be returned in a præcipe quod reddat, the tenant 
may ſay that he was ſummoned by another name, for otherwiſe 
he will loſe by default. 2 Rol. 462. J. 10. 

So if a return be by an improper officer; as if upon a certificate 
obtained by the Attorney-General, to certify whether A. be out- 
lawed, the coroners return that he is outlawed, A. may ſay, non 
utlagat', for the ſheriff was the proper officer to certify the out- 
lawry, though it be pronounced by the coroners. R. Dy. 223. a. 

So by the ff. W. 2. 39. if the ſheriff returns none, or too ſmail 
iſſues, it may be averred that he had greater iſſues ; upon which 
there ſhall be a writ of inquiry to the judge of affiſe. 


Bad Return. 
Vide Abatement, (H. 15.) 


Falſe Return. 
Vide Parliament, (D. 16.) 


Vide more concerning Retorn in Amendment, (G. 1, 2.)—Cer- 
tioruri, (C.) Execution, (C. 7.) — Habeas Corpus, (E. 1, &c.—1.) 
—Mandamus, (D. 1, &c.) Parliament, (D. 13.) — Pleader, (B. 5.) 
— Proceſs, (B.) —Reſcous, (D. 4, &c.) 


n 
Vide Pleader, (X. 2.) 


ne 
Vide Parliament, (H. 20. —Prærogutive, (D. 39, &c. 87, &c.) 


d. 5 10K 
Vide Copyhold, (C. 12.)—Deviſe, (N. 19.)—Eflates, B. 10, 11, 
12. 31.)— Officer, (B. 13, 14.) 


REV IRS IO NEX 
Vide Receipt, (A. 2.—B. 2. Recovery, (B. 7.) 
nn 
Vide Pleader, (3 E. 3.) 
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Will of Review, 
Vide Chancery, (G.) 


Commiſſion for Review, 
Vide Preregative, (D. 16.) 


KEE 7-3 VF. S. ' 


Bill of Revivor. 
Vide Chancery, (F.) 


. 
Vide Franchiſes, .(G. 1.) 


REVOCATION, 


Vide Arbitrament, (D. 5.)—Chancery, (4 O. 1, &c.)—Cpyb:ld, 
(F. 12, 13.)—Deviſe, (F. 1, 2.)—Eſg/iſe, (H. 10.)—Piiar, 
(A. 1.) UV, (L. 2, &c.) 

R EVOU CHER. 
Vide Voucher, (C.) 


: . Wits rf 


Vide Droit —Garranty, (F. G.)—Grant, (D.) —Pleader, (E. 22.) 
— Releaſe, (B. 1, &c,—E. 2.)——Remitter, (A. 1, &c.— 


C. 2, 3, 4.) 
— Right of Adbowſon, 
Vide Diſmes, (M. 10.)— Qruare Impedit, (B. 1.) 


Bare Right. 
Vide Aſſignment, (C. 2.) 


Right Cloſe. 
Vide Droit, (C. 1, Kc.) 


Common Right. 
Vide Copy bold, (S. 16.)—Diſmes, (K. 1. 14.) 


Right upon a Diſclaimer, 
Vide Droit, (F.) 


Right of Dower, 
Vide Dower, (G. 1.) 


Right Patent. 
Vide Drait, (B. 1, c.— D.) 


Preſcriptibe Right. 

Vide Copybatd, (S. 17.) 
Right of Ward, 

Fide Guardian, (H. 1.) 


Writ of Right, 
Vide Battell, (A. 2.)— Droit, (B. 1, &c,—E. &c.) 


a 1 
Vide Forceable Entry, (D. 8, &c. — Fuflices of Peace, (B. 9.) 


ROO DB BB k KN 
Jide Appeal, (A. 2)— Juſtices, (O. 1, &c.— T. 8.)—Pheader, 
(2 S. 4.) 
„ 
Vide Fuftices, (S. 9. — Juffices of Peace, (B. 76, &c.) 
K i: 
Palker of the Kolls. 
Vide Chancery, (B. 4.) 
„„ 
Vide Forceable Entry, (D. 8, &c.) 


1 
(A) The Bing of England, who ſhall be. 
(A. 1.) By Deſcent. 


which his ſucceſſion is attendant. 7 Co. 10. 3. Calvin. 

And therefore if a king, having a defeaſible eſtate, dies ſeiſed, 
the deſcent tolls the entry of him who has the right, which could 
not be, if the title of the ſucceſſor was by ſucceſſion, and not by 
deſcent. 7 Co. 11. 4. Calvin. 

And the king's title is complete by deſcent, before his coro- 
nation, which is but a ceremony. 7 Co. 10. b. Calvin. 

And therefore high treaſon may be committed before, as well 


a after it, R. 7 Co. 11. 4. Calvin. 
R 3 50 


3 king of England holds his kingdom by deſcent, upon 


2 
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So he begins his reign upon the. day on which his anceſtor died. 
R. per all the J. 1 And. 44. Bend. 79. 

— 2.) The deſcent of the crown varies from the general rules of de- 
na hege. ſcent as to a ſubject ; and therefore, if the king dies without iſſue 
ſcent thall male, having ſeveral daughters, the deſcent of the crown, and 
de governed, Iands of the king, ſhall be to his eldeſt daughter only. Co. L. 15. l. 

So if he dies without iſſue, or brother, having ſeveral ſiſters, 
it ſhall be to the eldeſt. Bid. 

If he has a ſon and a daughter by one venter, and a ſon b 
another, and the eldeſt fon enters, and dies, the other ſon ſhall 
have it, and not the daughter of the whole blood; for poſeſjo 
fratris, or half blood, does not take place. Jbid. 

If a king, by deſcent on the part of his mother, purchafes land 
to him and his heirs, it ſhall deſcend with the crown to the heir 
of the part of the mother, and not to the heir of the part of his 
father. Bid. 


(A. 3). By AQt of Parliament. 


Fid:Parlia= So the deſcent or fucceſſion of the crown may be limited by 
— wins act of parl:ament. 

y 50 by the /. 4 & 5 An. 8. 6 An. 7. if any ſhall maliciouſly, 
adviſedly, and directly, by writing or printing, maintain that the 
king and parliament of this realm cannot make laws to bind the 
crown of this realm, and the deſcent, limitation, inheritance, and 

government thereof, he ſhall be guilty of high treaſon, 

And if, by preaching, teaching, or adviſed ſpeaking, he fo 
mo intain, he ſhall incur a præmunire. 

So qualifications may be required of him who ſhall be admitted 
to the poſſeſſion of the crown, for want of which he ſhall be ex- 
cluded. 

By the y. 1 V. M. 2. Parl. 2. every perſon, who ſhall be 
reconciled to or bold communicn with the church of Rome, or 
profeſs the popiſh religion, or marry a papiſt, ſhall be excluded, 
and for ever incapable to inherit or enjoy the crown, &c. And 
in ſuch caſe the people are hereby abſolved from their allegiance, 
and the crown thall be enjoyed by ſuch, being proteſtants, as 
ſhould have enjoycd the ſame, if the perſon ſo reconciled, Hs. 
were naturaily dead, 

And every king, on the firſt day of his firſt parliament, or at 
his coronation, which ſhall firſt happen, ſhall repeat and ſub- 
ſcribe the declaration againſt popery in the ft. 30 Car. 2. 

So by the /. 12 & 13 HF. 3. 2. every one who ſucceeds to the 
crown by the limitations of the ſame ſtatute. 

And by ihe /2me ftat, every one who ſhall hereafter come to the 

oſſeſſion of the crown ſhall join in communion with the church 
„ (Rep-a1 4 Of England, aud not go out of his realms * without conſent in 
by 1 Geo 1, parliament. 
flat. 2. cv. So the king cannot ſubject his kingdom to the pope, or any 
51. other, or to the payment of a yearly tribute to him, without the 
aſſent of the lords and commons. 3 Ed. 1. 2 Rel. 163. J. 35. 
R. in Parl. 40 Ed. 3. 4 Inft. 13. 


RE 0. 


(B) The Stile of the King, 


FRE ſtile of the king is not parcel of his name. 

Yet upon the omitlion of an uſual part of the ſtile, a writ 
ſhall be quathed ; as an omiſhon of Scatiæ, Sc. 2 Lev. 223. 

William the Conqueror was itiled Mill. Rex, or 1”. Rex An- 
ghrum. Cs. K. 4 

W. Riis, W Rex, or Rex Anghrum, or Dei Gratid Rex An- 
glorutics Co. L. 7. a. 

Henr. 1. and Stephen, Henr. or Steph. Rex Anglorum, or Dei 
Gratid Rex Anglorum. Ibid. 

Maud, Matildis Imperatrix, H. Regis Filia, et Anglorum Do- 
mina. bid, 

Hen. 2. H. Rex Anglie, Dux Norman' & Aquitanie, & Comes 
Andegovie. 4bid, 

go Ric 1. and K. 70/1 ; but the laſt added Dominus Hibernie. 

Co. L. 7. b. 
len. 3. had his ſtile as K. n, till the 44th year of his reign, 
when he was ſtiled only Rex Angliæ, Dominus Hibernie, and Dux 
Aquitanie, Ibid, 

So Ed. 1, 2. and the 3d till the 13th year of his reign, when he 
was ſtiled Adu. Dei Gratid Rex Angliz & Francia, & Dominus Hi- 
bernzxe, bid, | 

So K. 2, Hen. 4. and Hen, 5. till the 8th year of his reign, 
when he was ſtiled Henricus Kex Angliz, Heres & Regent Hrunciæ, 
Dominus Hiberniz. Ibid. 

Henr. 6. was ſtiled H. Dei Grati4 Rex Anglie & Francia, & 
Dominus Hiberniæ. Ibid. 

After his reſtoration he added, ab Lichoatione Regni ſui 49, & 
Recaption Regie Poteftatis 1. Ibid. 

80 Ed. 4. Ric. 3. and Hen. 7. were ſtiled as Hen. 6. before 
his depoſition. Bid. 

And Szvereign Lord, Leige Lord, Highneſs, or Kingly Highneſs, 
were appellations uſed to the king before the time of Hen. 4. to 
whom Grace was attributed, Excellent Grace to Hen. 6. Majeſty 
to Hen. 8, Co, I.. 7. a. 

Hen, 8. was ſtiled H. Dei Gra' Rex Angi & Fran', & Dominus 
Hibern', in the beginning of his reign. Co. L. 7. b. 

In the 10th year of his reign he added Ocᷓauu, Hen Oftavus 
Dei Gra', Sc. Ibid. | 

In the 13th year he added, Fidei Defenſor. Jbid. 

In the 2:4 year, Supremum Caput Eecleſix Anglicane. Ibid. 

In the 23d year he was itiled, H. 8. Dei GH Ang, Franc, & 
HB, Rex, Fidzi Defenſor, & in Lerrd Hacleſiæ Anglicans & His 
lern Stpremum Caput. Co. L. 7. b. and this by the 7. 35 H. 8. 3. 
4%. 344- a 

80 Eil. 6. and Mary, in the beginning of her reign; but ſhe 
ſoon omitted Supremum Caput. Co. L. 7. b. 

After her marriage with Philip, the ſtile was, Philip & Mar 
Dei C' Rex & Reg Anglia, Francizy, Neuplis, tint f., C His 
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bern', Fidei Defenſor, Princip Hiſpan & Sicil”, Archd. Auſtria 
Duces, &c. 

Q. Eliz. was ſtiled Elia. Dei Gratid Anglie, Francie, et Hiler. 
niæ, Regina, Fidei Defenſor. 

80 Jam. 1. Cha. 1, and 2. Jam. 2d, Oc. each was ſtiled, Dei 
Gratid Angliæ, Scotiæ, —_— SH. — Rex, Fidei Defenſer. 


(C) Coronation. 


(CORONATION | is the ufual ceremony for the inauguration of 
the king. 

William the Conqueror and his ſucceſſors were all corond in- 
Jigniti. Brad. 190. 217. 233. 298. 421. 462. 522. 

At the time of the coronation, the confent of the people v was 
uſually aſked. Bra. 190. 

So an oath was uſually required of the king, to do juſtice, 
maintain the peace, the laws and liberties of the church and 
kingdom. Bra. 190. 217. 234. 421. 522. Braft. 1. 5. Stanf. 
H. C. 99. a. | 

And ſometimes, by his oath, he was bound to do ſome parti- 
cular things; as Szephen, Bra. 272. 

By the f. 1%. & M. 6. every king and queen of this realm, 
at the coronation, ſhall ſwear to govern according to the ſtatutes, 
laws, and cuſtoms of the realm; to cauſe law, and juſtice in 
mercy, to be executed; to maintain the laws of God, the pro- 
teſtant religion eſtablithed by law, the rights and privileges of the 
clergy. 

And by the . 12 & 13 VV. 3. 2.-every king and queen, who 
ſucceeds to the crown by virtue of the ſaid act, ſhall have the 
coronation oath adminiſtered to him- at his coronation, purſuant 
to the ſaid act. 

But the king is complete deere his coronation. Vide ante, 


i (A. 1.) 


(D) Dignity of the King. 


| T5 king of England has two capacities, natural and' politic, 
Co. 10. a. Calvin. Pl. Com. 213. 
In Teſpet of his politic capacity, the king never Hes, 7 Co. 10. ö. 

Calvin, 

, 50 the king never has diſability by i infancy or nonage. 7 Co. 12. a. 
* Calvin. R. Pl. Com. 213. 

50 if the king be attainted for high treaſon 3 when the crown 
deſcends or comes to him, the attainder is diſcharged, and 
he is able ipſo facto, when he takes upon him to be king. 
K. 1.7. 

So the king cannot be ſeiſed to the uſe of, or in truſt for ano- 
ther. Lane, 54. 

And thercfore, if a truſtee be attainted for treaſon, the king 
ſhall have his moiety or ſhare to himſc m diſcharged from the truſt. 
R. Lane, 54. 8 

So 


r 
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So the king is ſupreme within his realm. Vide Prerogative, 
(D. 17. 

| T he QA of England 1s an imperial crown. Dav. 61. a. by 
the ft. 24 H. 8. 12. - 

By the ff. 16 K. 2. 5. it was declared that the crown of Eng- 
land hath been fo free at all times, that it hath been in no earthly 
ſubjection, but immediately ſubject to God touching the regality 
of the ſame crown, and to no other. 

So the dignity of the king continues, though he be in a foreign 
realm. 7 Co. 15. b, Calvin. 

A felony or other offence in the king's palace, if he be at Paris, 
Sc. ſhall be puniſhed by the marthal of the Marſbalſca. 
7 Co. 15. ö. ba | 
' So if a foreign king be in England, he ſhall be allowed the title 
and privilege of a king; for ſuprema & infima dignitas eft univerſalis. 

Co, 15. . 

a än he ought to ſue, and ſhall be ſued by the name 
of king; otherwiſe the writ abates. bid. 

But a foreign king ſhall be ſubject to the laws here. 


(E. 1) Council of the King, 
FHE king has ſeveral councils, Co. L. 110, 4. 


(E. 2.) Privy Council. 


For matters of ſtate the king has his privy council. Co. L. 1 10. a. 
By letters patent one has been conſtituted, from ancient times, (x, 2.) 


prelident of the council durante heneplacitu. 4 Inft. 55. Preſident of 
In the time of king John there was a preſident of the council. ihe council. 
4 Inft. 55. 


And there was in ſeveral ſubſequent reigns, except in the time 
of queen Elizabeth. 4 Ins. 55. 

By the /. 21 H. 8. 20. the preſident of the council ſhail be al- 
ſociate in all acts appointed by the ſtatute to be done by the chan- 
cellor, treaſurer, or privy ſeal; as naming fheritts, ſetting prices 
cf wines, &c. 

He ought to attend the king's perſon, to repreſent to him the 
affairs of the council. 4 nt. 55. 


The reſidue of the council conſiſts of ſuch a number as the king (E. 3.) 
The reſidue 


pleaſes. 4 Inſt. 53. 
And by the cuſtom of the realm, upon ſummons to the coun- 28 1 


cih and taking the oath of a privy counſellor, each of them con- 
tines of the council during the king's life without letters patent 
or other grant. 4 1»ft. 54. . 

A privy counſellor Hy his oath is required, as far as diſcretion (x 4.) 
ſuffers, truly to counſel the king, in all matters treated in the The duty of 
council, or by him as the king's counſellor. 3 Ruſh. 967. — 

And in all things that may be for the king's ho.1-ur and be- 


hoof, and to the good of his realm and ſubjects, withcut par- 
tiality 
7 
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tiality, not leaving ſo to do for love, meed, doubt, or dread of 
any. 
To keep ſecret the king's counſel, and all communed in coun. 
cil, without publiſhing it by word, writing, or otherwiſe, to an 
out of the council, or to any of the ſame council, if it touch him, 

Nor for gift, meed, or promiſe, to promote, favour, or hinder 
any matter treated or done in council. | 

To help with all his might the ſame council in all that ſhall be 
thought by it for the univerſal good of the king and his land, and 
the peace of the ſame. 

. To withſtand any, of what degree ſoever, that ſhall attempt or 
intend the contrary, 

And generally to do all a good and true counſellor ought to do 
to his ſovereign, 4 Inft. 54. 

They ought to conſult of, and for the public good, the honour, 
ſafety, and profit of the realm. 4 Inf. 53. 

Each of them ought to be expert, provident for the king, parcy; 
ſui nec avidus alieni. 4 Infl. 53. 

[Offering money to a privy counſellor, to procure the reverſion 

of an oflice in the colonies, of the gift of the crown, is a miſde- 
meanor at common law, puniſhable by information, even though 
it is a ſaleable office. Rex v. Vaughan, or Duke of Grafton's caſe. 
M. 10 G. 3. 4 B. M. 2494.] 

By the f. 12 & 13 I. 3. 2. after the limitation ſettled by this 
act takes effect, all reſolutions taken in council ſhall be ſigned by 
ſuch of the council as ſhall adviſe and conſent to the ſame. 

And all matters relating to the well governing of this kingdom, 
properly cognizable in the privy council by the laws and cuſtoms 
of this realm, ſhall be tranſacted there. But by the /f. 4 & 5 An. 5. 
theſe clauſes are repealed, 

'The privy council may commit a criminal, as an incident, 


The power. Shin, 597. 


So any of the privy council, Semb. 5 Med. 81, Skin. 599. 

90 a ſecretary of ſtate. Skin, 598. 

And the commitment may be to a meſſenger till examination, 
or for a little time till a removal to gaol. Skim. 599. 

[Before 3 Car. 1. all privy counſellors exerciſed the power to 
commit; they then diſuſed it, but {till preſcribed to commit per 
mandatum regis ; but that firſt power was not warranted ; they 
ought only to commit in council, not out of it. "The mandatum 
regis is only his mandate in council. Entick v. Carrington, M. 
6 G. 3. 2 Will. 275. ] | 

But by the /. 16 Car. 1. 10. the king or privy council have 
not juriſdiction, Ec. by bill, petition, Sc. to draw into queſtion, 
determine, or diſpoſe of the lands, tenements, goods, or chattels 
of any ſubject, 

So the privy council cannot lay an impoſition, tallage, or charge 
upon the ſubject in any manner. 2 Kol. 174. J. 10. Vide Far- 
liament, (H. 9, &c.) 

[Tha king in council cannot decree in perſoram in England, 


(except in tome criminal matters,) therefore cannot decree an 
Ci. agreen et 


0 
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ent that is diſputed. Penn v. Ld. Baltimore, P. 1750. 
1 Vezey, 444+] 


(F) The Queen. 
(F. 1.) The Privileges of a Queen Conſort, 


T* queen, conſort of the king, is a perſon exempt by the 
common law, and has capacity to ſue and be ſued alone with- 
out the king. Co. L. 133. 4. Vide Action, (B. 2.) 

So ſhe has capacity to take lands and tenements by grant to her 
from the king himſelf. Co. L. 133. 4. 2 Rol. 213. J. 20. 

So ſhe may make grants, and take eſtates by herſelf, without 
the king. Co. L. 133. a. 2 Kol. 213. J. 30. 4 Co. 23.6, 

She may give a bond or other ſpecialty. 2 Rol. 213. J. 25. 

So the queen has privilege, that ſhe ſhall not be amerced. 
Co. L. 133. as 

Nor find pledges. Co, L. 133. a. 

Nor pay toll. Co. L. 133. 6. 

So the queen has the diſpoſition of her ſervants, excluſive of 
the kin 

And 338 if the king grants to another to be ſadler to the 
queen, it will be void; for he ought to be a ſervant to the queen 
by her own grant. Dub. 2 Rol. 213. J. 42. 


So ſometimes the king grants that the ſhall have the ſame re- 


medy as the king for the recovery of her debts. Mad. 247. 


(F. 2.) Aurum Regine. 


So by the common law, there is a duty to the queen conſort, 
pro centem marcis, una marca, de iis, qui ſpente ſe obligant to the 
king. 12 Co. 21. 

It is called the tenth part. Blo. Nom. Verb, Queen Gold. 

And therefore, if a ſubject /ponte ſe obligat to pay money to the 
king for licence to alien, or purchaſe in mrtmain, this duty ac- 
crues to the queen. R. 12 Co. 22. 

Or for the grant of a fair, market, or other franchiſe, or liberty 
granted by the king de novo. 12 Co. 22. 

Or for the reſtitution of liberties, Mad. 240, 241. 

But it is not due upon a fine to the king by judgment, or for 
an alienation, or otherwiſe for money paid to the king by com- 
pulſion. R. 12 Co. 21. 

Nor for money paid to the king in conſideration of a leaſe, or 
grant of poſſeſſions, or any revenue of the king. R. 12 Co. 21. 

Nor for money paid for the grant of a fair, market, waifs, Sc. 
or other franchiſe in ee. 12 Co. 22. 

Nor for money given by a ſubject to the king, ex gratid ; 
for he is not bound to this. R. 12 Co. 21. 


(F. 3.) Queen Dowager. 


The hofpital of St. Katharine was founded by Eleanor dowager 
of K. H. 3. with reſervation of the patronage /i & reginis ſucce- 


dentibus ; 
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until; wherefore the queen dowager ſhall always have the ne. 
mination of a mailer, when tlere is not a queen confart in gt. 
KR. Ca. Ch. 215. Skin. 15. ; 
So though there be a queen confort. Per Hale, Ca. Ch. 21;. 
So if a queen conſort grants, it is not determined when fc 
becomes dowager. R. Shin, 15. 


(6) Iſſue of the King, the Printe. 


IE eldeſt for: and heir apparent of the king is called the prince, 
quafs primus pal retu. Dod. Noby, g. 

King 7d. 3. by his charter 18 Mart. 7 Ed. 3. at Pontefraf, 
created his fon Edward the Black Prince (then but three years of 
age) Comilem com palat” Ceflrie habend ſibi & baredibus ſuit, regibuz 
Anglia. 4 Inſt. 244. | | 

By charter 17 Mart. 11 Ed. 3. he created him duke of Corn 
wall, babend” cidem dini, & igſins, & heredum ſiiorum, reguy Au- 
gliæ, filits primegenitis, & dicti loci ducibus in regna Anglie hæredi- 
ta vie fucceſuris,. Which charter was eſtabliſhed by authority of 
parhament. R. 8 Co. The Prince's gaſe, 16. vy 

By charter eſtabliſhed by authority of parliament 17 Ed. 3. he 
created him Prizcipem Walliz, haben. ſibi & havedibus ſiuis, regibu: 
Angliz, imperpetuum, and inveſted him by a chaplet of gold, > 
gold ring, and 2 hlver wand juxia more, but nov; a golden wand 
is uſed. 4 Inf. 243. ä 5 

And therefore every firſt-born fon of ſuch a king, as is heir 
to the Black Prince, immediately upon the advancement of his 
father to the crown, ſhalt be duke of Cornwall in the life of his 
father, (to whom he is heir apparent,) without other creation. 
R. 8 Co. The Prince's caſe, 16. b. 29. b. 

And ſhall have a fee-fimple in ſuch dukedom, and the poſſeſ- 
fions of the dutchy, though it does not deſcend according to the 
rules of the common law. R. 8 Ca. The Princes caſe, 27. 

And his wife ſhall be endowed, 8 Co. The Prinee's cafe, 7. 

So if the prince be created Princeps Walliz, or Comes Citric, 
he has a fee · ſimple, though it be limited to him and his heirs, 
kings of Eugland. 

But the prince ſhall not be Prince of ales, or Earl of Ch!/ter, 
till creation; for upon his death, or advancement to the crown, 
theſe dignities are merged and extinct in the crown. 4 If. 243. 
1 Bul. 133. | 

And the patent of creation ſhall be inrolled in B. R. 

1 Bul. 133. 
So if the firſt-born fon of the king dies in the life of his father, 
his firſt-born ſon ſhall not be Duke of Carnacall without 2 ſpecial 
creation, though he be heir apparent to the cron; for he is 
not the firſt-born ſon of a king of England, R. 8 Cs. 29, 30. 
The Prince's caſe, 

So the firſt-born daughter of the king ſhall not be Ducheſs of 
Cormoall, though ſhe be heir preſumptive to the crown; for it 


mult be a ſon. K. 8 Co. 30. a. The Princ''s cafe, 2 
; k 0 
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So if the king's eldeſt fon dies, his ſecond ſon, though he be 
heir apparent, ' ſhall not be Duke of Cornwell, without a ſpecial 
creation; for he was not the firſt-born ſon. 3 Cz. 30. a. The 
Prince's cafe. ; 

The prince {hall be immediately ſeiſed of the dutchy of C:rz- 
cuall, and all poſſeſſions belonging thereto. 

But till a prince is born, the king is ſeiſed of all the poſ- 
ſeſhons. | 

So if there be not a queen conſurt, or dowager, the king ſhall 
be ſeiſed of all their poſſeſſions. K. Ca. Ch. 215. 

So the king may preſent to an advowſon, and his clerk conti- 
nues after a prince is born. Ca. Ch. 215. 

So if he nominates the maſter of an hoſpital, Sc. R. Ca. 
Cb. 215. hs 

bra leaſe for years by the king determines by the birth of a 
prince. Ca. Ch. 215. | 

The Prince of Wales had many privileges allowed him by the 
law. | 
The prince, as well as the king, has uſed to ſend letters to the 
Exchequer, for favour, or excuſe to his attendants Mad. 626. 

So a grant by the king to the prince does not make an alie- 
nation from the crown; for the land continues parcel of the 


crown. Pal. 89. 


(H) Cuſtos Kequi. 
(H. 1.) How created. 
I che king be abſent out of the realm, he by his letters patent 


may conſtitute one, or more, to be c regu in his abſence. 
2 Inſt. 26. 4 tuft. 6. | 

And he ſhall be called the chief y//irier, or guardian cf rhe 
realm, Mad. 21, 22. 


(H. 1.) The Authority of the Cr. 


The chief juſticier preſides in all caſes criminal and civil, and 
in the Exchequer, Mad. 21. | 

He holds pleas, lets the king's manors, Sc. and makes allows 
ances to accountants in the Exchequer. Mad. 135. 

Such cuſtos, or guardian, is 9, prorex. 2 1/7, 26. 

And may ſummon a parliament in the king's abſence. 2 1. . 6. 
Vide Parliament, (E. 1.) 

But there ought to be a ſpecial commiſſion to him to hold, and 
proceed in parliament. 4 ft. 6. 

The writ of ſummons to parliament ſhall be teſted by him. 
4 Infl. 6. 

All original writs ſhall be teſted by him. 2 //. 26. 

By the ,. 8 H. 5. 1. a parliament held by writ of ſummcns 
from the guardian of the realm, when the king is «broad, ſhell 
not be diſlolved by arrival of the kiug, 
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Allent of the Ving. 
Vide Parliament, (L. 42.) 


King's Bench. 
Vide Courts, (B. 1, &c.) 


King's Charter. 
Vide Trade, (B.—D. 1.) 


King's Grant. 
Vide Grant, (G. 1, &c.)—Ireland, (D.) 


King's Juffices. 
Vide Juſticet, (K. 8.) 


King's Protecion. 
Vide Abatemetit, (F. 11.) 


King's Tenant. 
Vide Alienation, (A. 1, 2.) 


Vide more concerning the King in Action, (B. 1.—C. 1.)—Admi- 
niſtration, (B. 3. Ancient Demeſne, (C. 1.) -Aun Four & Wall, 
—— Aſſignment, (D.)—Chaſe, (A. 1, 2. Condition, (A. 3.) — Co- 
Pybold, (S. 12.) — Dett, (G. 1, &c.) —Diſmes, (C. 3.—E. z. 7.) 
AEccięſiaſtical Perſons, (A. —EYgliſe, (H. 5, 6. 8.) — Exetu- 
tion, (B. 1, &c.)— Hoſpital, (B. C.) — Idiot, (C.— D. 4.) — 7, 
rices, (K. 1, &c.)— Money, (B. 5, &c.)— Officer, (K. 10.)— 
Pardon, (A.)—Parliament, (D. 1.—F. 1, 2.—G. 10H. 2. 
4+ 20. 24.—L. 10. 34. 42—R. 8.) Patent, (A.—C. 1, &c.) 
—Prerogative, per totum.—Preſcripiion, (F. 1.)—Tenure— 
Viſcount, (C. 5.)—Vifitor, (A. 1.) — War, (B. 1, &c.) 


ROYAL MINES AND FISHES. 
' Vide Praregative, (D. 50.) 


S a MES 4 ©: 
Vide Temps, (B. 3.) 


* 5 . 


— — 


SATRAMENTS. 


(A) The Satraments; how adminiſtered. 


B' the f. 1 Ed. 6. 1. the bleſſed ſacrament ſhall be miniſtered 
to the people in both kinds, except neceſſity otherwiſe re- 
quirg. Revived by the /f. 1 El, 1. / 14. 


by 


—_— _ ——— Mt. * 


S AcR AME N T. 


By the A. 1 El. 2. and 13 & 14 Car. 2. 4. all miniſters, Sc. 
ſhall adminiſter both ſacraments according to the order and forin 
of the Book of Common Prayer, &c. 

And by the ff. 1 El. 2. all laws, &c. whereby other adminiſtra- 
tion of ſacraments is eſtabliſhed, ſhall be void. 

By the ff. 24 H. 8. 12. all prelates, paſtors, &c, ſhall miniſter 
ſacraments, c. to all ſubjects of the realm, notwithſtanding ci- 
tation, inhibition, &c. from the ſee of Rome, Sc. and he who, 
by occaſion of ſuch inhibition, Qc. refuſes to adminiſter them, 
ſhall have a year's impriſonment, and fine and ranſom at the 
king's will. 


(B) Divine Service. 


BY the fl. 1 El. 2. and 13 & 14 Car. 2. 4. all miniſters in ca- 
thedral, pariſh church, or other place of public worſhip, 
(except a congregation tolerated by the ,. 1 W. & M. 8.) ſhall 
be bound to ufe morning, evening, and all other public prayer, 
in the order and form preſcribed by the Book of Common Prayer, 
&c. And all laws, whereby other ſervice or common prayer is 
eſtabliſned, ſhall be void. 

And by the /. 13 & 14 Car. 2. 4. /. 17. no other form ſhall 
be uſed. 

By the /. 24 H. 8. 12. he who, by occaſion of inhibition, ci- 
tation, &c. from the ſee of Rome, Sc. ſhall refuſe to uſe di- 
vine ſervice, &c. ſhall have a year's impriſonment, and fine and 
ranſom at the king's will. 

By the /. 1 El. 2. if any parſon, vicar, &c. refuſe to uſe the 
common prayer, or uſe other form, for the firſt offence he ſhall 
forfeit a year's profits of all his ſpiritual promotions, and fix 
months impriſonment without bail; for the ſecond offence ſhall 
be deprived and ſuffer a year's impriſonment ; for the third of- 
fence ſhall be deprived and impriſoned for life. 

But it is not ſufficient to ſay, that he ufed alias preces aut alis 
modo, unleſs he uſed others in lieu of the common prayer. X. 
3 Med. 79. 


(C) Who man adminiſter. 


the /,. 13 & 14 Car. 2. 4, /- 14. no perſon, not having then 
epiſcopal ordination, ſhall adminiſter the Lord's ſupper be- 
fore he ſhall be ordained prieſt, according to the form preſcribed 
by the Book of Common Prayer, on pain of 100/. a moiety to 
the king ; of the other moiety, half to the poor, half to him that 
ſhall ſue, Ce. 


(D) Remedy for not doing it. 


BY the f. 1 Ed. 6. 1. the miniſter ſhall not, without lawful 
cauſe, deny the ſacrament to any that delires it, 


So 
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So a parſon cannot demand a fee for adminiſtering the ſacr;. 
ments; as for a chriſtening ; for no fee can be due but by ſpecia 
cuſtom. 1 Sal. 332. | 

Nor can it be due by cuſtom, where the chriſtening is in 
another pariſh. J1b:d. 

Or at another place or chapel, by another perſon in the {ame 
pariſh, -R. 1 Sal. 332. | | 
By the fl. 2 & 3 Ed. 6. 1. (revived upen the repeal of the |, 
i Ma. 2. made by the ff. 1 Fac. 25.) and by the flat. 1 El. 2. ap- 
plied by the t. 13 & 14 Car. 2. 4. to the form then introduced, if 
any miniſter refuſe to uſe the common prayer, or uſe open prayer 
or ſacraments in other form, or preach or ſpeak in derogation of 
it, for the firſt offence being convicted at the next ſeſſions by ver- 
dict, confeſſion, or notoriety of the fact, he ſhall loſe a year; 
profit of all his ſpiritual promotions, and be impriſoned fix months 
without bail; and if he have no ſpiritual promotion, twelve 
months; for the ſecond offence ſhall be deprived ipfo faclo of ſpi- 
ritual promotions, and ſuffer a year's impriſonment, or having 
no ſpiritual promotions, during life; for the third offence ſhall 
be deprived and ſuffer impriſonment for life. 

By the /. 13 & 14 Car. 2. 4. every miniſter, &c. in two months 
after promotion ſhall read and declare aſſent to the common prayer, 
or be iþ/o facte deprived of all eccleſiaſtical promotions. 

And every incumbent, who, having a curate, ſhall not read 
the common prayer publicly once a month, being convict on con- 
feſſion, or oath of two witneſſes before two juſtices of peace, for- 
feits {or every offence 5/., on nori-payment in ten days, to be le- 
vied dy diſtreſs and ſale to the uſe of the poor. Vide ante, 
(A. B.) 


(E) Penaltp for Neglea of the Sacrament and of Di- 
vie Service, 


BY the f. 5 © 6 Ed. 6. t. all perſons ſhall reſort (having no 
reaſonable excuſe) to the pariſh church or uſual place of divine 
ſervice on every Sunday and holiday, and there abide during com- 
mon prayer, preaching, and other ſcrvice, on pain of puniſh- 
ment by cenſures of the church. 

By the ,. 1 El. 2. he ſhall beſides forfeit 12d. for every offence, 
to be levied by diſtreſs to the uſe of the poor; of which act juſtices 
of oyer and zerminer and aſſiſe, and mayors, c. of corporations 


have coniſance at the next ſeſſions; and by the ff, 23 El. 1. any 
juſtice of peace within a year and day after the otfence. 


By the /. 23 El. 1. he ſhall, over and above, forfeit 20/. for 
every month's abſence ; and on certificate in B. R. by the ordi- 
nary or a juſtice of peace, of a twelve month's abſence, ſhall be 
bound to good behaviour with two ſureties in 200/. till conformity. 
A third part of the penalty goes to the queen, a third to the poor, 
and a third to the informer; but on ſubmiſſion at the ſeſſions at 
the trial for the firſt offence, he ſhall be diſcharged. But by the 


A. 29 El. 6. the conviction ſhall be only in B. R. or at the aſhzes 
2 ' an 
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and by the ff. 35 El. 1. the penalty ſhall be recovered by debt, &c. 
in B. R., C. B., or Exchequer ; yet by the ft. 3 Fac. 4. juſtices of 
peace at ſeſſions may inquire of all offences againſt former laws 
for not repairing to church. 

By the /t. 29 El. 6. and 3 Fac. 4. on an indictment at the aſſiſes 
or ſeſſions, for not repairing to church or ſacrament, proclamation 
may be made that the party render himſelf to the ſheriff by the 
next aſſiſes or ſeſſions, and if he appears not, his default ſhall 
be recorded, and there ſhall be judgment againſt him, as if con- 
victed by verdict, 

By the ff. 3 Jac. 4. the 12d. for every Sunday may be levied by 
one juſtice on confeſſion or oath, within a month aſter the fault, 
by diſtreſs and fale, and, for want of diſtreſs, by impriſonment 
till payment. 

If there be a conviction upon the ,. 29 El. 6. there ſhall be no 
information by an informer afterwards upon the . 23 El. 1. 
Lane, 60. | 

By theſe ſtatutes, if a perſon be convicted for a monthly ab- 
ſence from church, the conviction ſha!l be certified into the Ex- 
:hequer, and if he pay not, within Zafter or Michoelmas term after, 
201. for every month in the indictment, and 20/. for every month 
after, without other indictment, until his conformity or death 
proceſs may go out of the Exchequer to ſeiſe all his goods and 
two parts of his lands and tenements. 

And by the „. 3 Fac. 4. the king may either accept 20/. per 
menſem, or iſſue proceſs againſt his goods, or two parts of his lands 
at pleaſure, | 

By the ff. 23 El. 1. of which juſtices of the peace may inquire, 
he who keeps a ſchoolmaſter who reſorts not to divine tervice for 
a month, or is not allowed by the biſhop, forfeits 10/. per menſem, 
and ſuch ſchoolmaſter ſhall be diſabled to teach youth, and ſuffer 
a year's impriſonment. And by the /. 1 Jac. 4. he who retains 
forfeits 405. per diem. 

By the f. 35 El. 1. (declared to be in force by the ff. 16 Car.2. 4.) 
ifa perſon above ſixteen, who hath without cauſe abſented a month 
from church, perſuade any other not to reſort to divine ſervice or 
communion, or to impugn the queen's authority, he ſhall be com- 
mitted without bail till he conform, and if he conſorm not in 
three months on requeſt by the biſhop, a jultice of peace, or mi- 
niſter of the pariſh, ſhall at the aſſiſes or quarter- ſeſſions abjure 
the realm, and forfeit all his goods and lands during life; which 
abjuration at the ſeſſions the juſtices ſhall certify to the aſſizes. 

By the f. 3 Fac. 4. if any willingly keep or harbour in his houſe 
or ſervice any ſervant or ſtranger, except parent or ward, who 
hall, without cauſe, forbear for a month together to reſort to di- 
vine ſervice, he fhall forfeit 10/. per menſem. 

But by the A. 1 W. & M. 18. the ſaid ſtatutes extend not to 
enters, who acknowledge the Trinity, and are not Popiſh re- 
cuſants, who ſhall take the oaths of allegiance and ſupremacy, 
and ſubſcribe the declaration in the fl. 30 Car. 2, ff. 2. or ſhall 
Vox. VI. 8 make 
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make the ſaid declaration, and the declaration of fidelity and pro- 
feſſion of belief there preſcribed, which the juſtices of peace, at 
their quarter- ſeſſions, ſhall adminiſter and record, and who ſhall 
go to any open religious afſembly allowed by that act. 

A feme covert is within the /. 1 EI. & 23 El. and an informa. 
tion lies againſt the huſband. Dub. Sav. 25. K. 2 Cre. 5 29. 

But by the f. 7 Fac. 6. if ſhe does not conform within three 
months after conviction, ſhe ſhall be committed without bail by 
two juſtices, &c. till conformity, unleſs the huſband pays 10/, 
per month, or a third part of all his lands at his election. 

Yet this fat. 7 Fac. is no excuſe upon the other ſtatutes. R, 
2 Cro. 529. | | | 

If the information be for ten months, it is well, though an 
abſence for a year be alleged. R. 2 Cre. 530. 

he information may be in C. B. or Kxchequer, ſince the J,. 
28 (or 29) Kl. 6. as well as in B. R. Cont. 11 Co. Go. b. 61. a. 
R. acc. Hob. 204. 


(F) Profanation, 


Y the /. 1 Ed. 6. 1. if any deprave or uſe contemptuous 
words of the ſacrament, three juſtices of the peace { quorum 
unt) may take information by two witneſſes within three months, 
bind him to the quarter ſeſſions, where he may be indicted, and, 
if convicted, ſuffer impriſonment, fane, and ranſom, at the king's 
pleaſure. : 

By the ,. 2 & 3 Ed. G. A. and 1 El. 2. it any miniſter preach 
or ſpeak in derogation of the common prayer, being convicted at 
the next ſeſſions by verdict, coufeſſion, or notoriety of the fact, 
he ſhall for the firſt offence loſe a year's profits of all his fpirityal 
promotions, and be impriſoned fix months without bail, and if 
he have no ſpiritual promotion twelve months ; for the ſecond 
offence ſhall be deprived %% fucto of ſpiritual promotions, and 
ſuffer a year's impriſonment, or having no ſpiritual promotion, 
during life; for the third offence ſhall be deprived and ſuffer im- 
priſonment for life. —And if. any, by ſongs, &c. deprave or de- 
ſpiſe the Common Prayer Pook, or cauſe any to uſe another 
form, or interrupt the uſing it, or the miniſtration of the ſacra- 
ments, being convicted ut ſupra, for the ſirſt offence he ſhall for- 
feit 100 marks, or on non-payment in fix weeks be impriſoned 
ſix months without bail; for the ſecond offence 400 marks, or 
on non-payment a year's impriſonment z for the third offence all 
his goods and chattels, and impriſonment for life. 


As to profanation of the Sabbath, vide in Temps, (B. 3.) 


As to profanation by curſing and ſwearing, &c. vide in Jufict 


of Peace, (B. 23.) : 
Vide more concerning the Sacrament m Officer, (K. 7.) 


SAFE + 0 Wi: L487 iN po 
Vide Admiralty, (E. 8)—Preregative, (B. 5.) 
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Vide Aftion on the Caſe for a Deceipt, (A. 8, 9.) Bargain and Sale. 
— Biens, (D. 3.)—Bye-Law, (E. 2.) - Diſtreſs, (D. 7, 8, 9.)— 
Market, (E )—Paritament, (H. 5.)==Popery, (B. 11.) — Servers, 
(E. 8, &c.) 


Sale of Offices, 
Vide Officer, (K. 1.)—Pleader, (2 W. 27.) 


SANCTUARY. 
' Vide Abjuration, (D.) 


SATISF ACTIN 
Vide Accord. 


Of a Bond. 
Vide Chancery, (4 D. 1. 11. 20.4 P.) 


SCANDALUM MAGNATUM. 
"ide Aion upon the Caſe for Defamation, (B. 1, &c.)—Libel, (C. 3.) 


SCAVENGERS. 
[ A Scavenger's rate cannot be made by one liberty of a pa- 


riſh, where none of the churchwardens or overſeers 

relide, Rex v. Saint Leonard, Shoreditch, T. 11 G. Fort. 324. 
Str. 630.] 

[New pariſh cannot make ſcavenger's rate, but continues con- 

tributable to the old pariſh till a perpetual diviſion is made as to 

the other rates. Rex v. Saint John, Clerkenwell, T. II C. 


Fert. 324.] 

Order to appoint ſcavengers, muſt ſet out that they are able 
perſons, or it is bad. Rex v. Juſtices of Middleſex, M. 11 G. 2. 
Andr. 72.J 

Quarter - ſeſſions have no power on appeal to make a new ſca- 
renger's rate, though they may quaſh the rate appealed from, 
Rex v. Saint Andrew's, Holborn, H. 4 G. 3. 3 B. M. 1458.] 


r 
Vide Aftion an the Cafe for Deceipt, (F. 3.) 


SCIAL FACIASY 
Wide Bail, (R. 1, &c.)=Diſmes, (M. 8.)—Execution, (A. 4.— 
l. 3.) Fine, (E. 15.) cer, (K. 14.) — Patent, (F. 4, &c.) 
—Pleader, (3 B. 17.—3 L. 1, &c.)—Prerogative, (D. 69.) 
SCHOOLS AND SCHOOLMASTER. 
V ide Univerſity, (D.) Uſes, (N. 3.) 
8 2 
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TER T of Ae 
(A) Scotland; the Antiquity of it. 


'COTLAND is another kingdom of itſelf, diſtinct from the 
kingdom of England. Pl. Com. 376. as 


(B) Berwick. 


PERWICK was antiently part of Scotland. 

And though it was annexed to England in the time of 
Ed. 4. yet it ſhall be governed by the laws of Scotland and the 
cuſtoms there. 1 Sid. 382. 

And therefore a fine or ejectment cannot be in the courts of 
Weſtminſter for land in Berwick. 1 Sid. 382. 

[Berwick has no criminal law but the law of England, nor ju- 
riſdiction in criminal matters, but with ſuch reference to it as 
includes B. R.] 

[Yenire does not run there, becauſe they are exempted from 
being ſummoncd out of the borough to ſerve on juries.) 

[Original writs do not run there.] 

[Other writs, miniſterially directed, do.] 

[Writs, not miniſterially directed, mandamus, prohibition, 
habeas corpus, certiorari, run there.] 

[Informations may be granted by B. R. or filed by attorney- 
general. ] 

[Where B. R. has juriſdiction of the matter, and it cannot be 
tried in the place, it ſhall be tried as near as may be; thus, with 
regard to Berwick, it ſhall be tried in Northumberland, and that 
on a ſuggeſtion, that venire does not run there, and they are ex- 
empted from ſerving juries out of the borough.) 

[All rules of common law, that hold as to Wales, conclude a 

zrliori to Berawick.)] 

| [Before the union, Berwick was bound by Engliſh general acts 
of parliament, without being named, which, when done, is ſu— 
perfluous; it is now bound by all general laws. Nex v. Conule, 


T. 32 & 33G.2. 2 B. A. 834.) 


(C) How dependent upon England. 


RY: Scotland was held of the king of England. - Pl. Ci. 
368. 6, 
And is within the fee and ſeigniory of the king of Eng/and. 
Lid. 
Let Scotland is a diſtinct kingdom. 
And therefore a fine and non- claim do not bar him, who wi 
in Scetlaud. DPI. Com. 376. a. 


(D. 1) How united to it, 


BY the ff. 1 Joc. 1. the parliament congratulates the famous 
union, or rather re-uniting of two mighty famous and anticl 
kingdoms (yet antiently but one) under one Imperial crown, mm 
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By the Y. 1 Fac. 1. 2. commiſſioners were appointed to treat 
with commiſſioners to be appointed by the par'iament of Scotland 
for a further union between the ſaid kingdoms of England and 
Scotland. 

By the /f. 3 Fac. 1. 3. the effect and reſult of ſuch treaty was 
prolonged from being laid before the houſes of parliament till ſome 
ſubſequent ſeſſion of the ſame parliament, 

And in purſuance of the ſame treaty, by the „. 4 Fac. 1. the 
hoſtile laws made in either of the kingdoms were to be repcaled, 
and regulations were made for trial of offenders in each 
kingdom. 

By the ff. 22 Car. 2. 9. the king was empowered to nominate 
commiſſioners to treat of an union of both kingdoms. 

By the ff. 3 & 4 Ann. 7. commiſſioners, to be appointed by 
her majeſty, may meet commilhoners to be appointed by the 
arliament of Scotland, to treat of an union of both kingdoms, 
and ſuch other matters as they ſhall think convenient ſ 
common good of both, who ſhall reduce their proceelings into 
writing, to be laid before the queen, and the parliaments of Eng- 
land and Scotland, Sc. 

22 Fuly, 5 Ann. the commiſſioners of both kingdoms agreed on 
twenty-five articles of union. 

By the ff. 5 Ann. 8. reciting the ſaid articles, which, with ſome 
additions and explanations, had been confirmed by ſtatute in 
Seitland, 16 Fanuary, 5 Ann; and reciting an act paſſed in Scotland 
for ſecuring the proteſtant religion and preſbyterian church go- 
vernment, and an act in England, 5 Ann. 5. for ſecuring the 
church of England, as by law eſtabliſhed, the ſaid articles as con- 
hrmed by the parliament of Scotland, and the ſaid two acts are 
enacted to be the complete and entire union of the ſaid two king- 
doms of England and Scotland, and by the ſaid ſtatute an act 
palled in Sc2t/and for ſettling the manner of electing ſixteen peers 
and forty-five members for the repreſenting Scat/and in the par- 
lament of Great Britain, is deelared to be as valid as if it had 
been part of the articles of union, 


(D. 2.) Che Cſeas of the Union. 
(D. 2.) In reſpect of the Crown. 


Y art. 1. on 1 May 1707, and for ever after, the two king- 

doms of Zrgland and Scotland ſhall be united into one kingdom 
by the name of Great Britain. 

The enſigns armorial thall be as the queen appoints, and the 
crolles of St. Andrew and St. George conjoined and uſed in all 
flags, banners, Fc. at ſea and land. 

By art, 24. there ſhall be one great ſeal for the united kingdom, 

lifferent from that of either kingdom, but the quartering the 
r and precedency of Lyon king of arms, ſhall be left to her 
ety, 
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Such great ſcal ſhall be uſed for writs of election, treaties, 
orders of ſtate, &c. which concern the whole kingdom of Eng. 
land, and the ſeal in Scotland ſhall be for the private rights aud 
grants of Scotland. 

By art. 2. the ſucceſſion to the monarchy of the united kingdom 
ſhall be as ſettled by the ,. 12 W. 3. 2. for want of ifſue of her 
majeſty, to the princeſs Sophia and the heirs of her body, being 
proteſtants, &c. 

And all papiſts, or marrying papiſts, ſhall be excluded, as hy 
the ,t. 1 . M. feff. 2. c. 2. 

By art. 16. the coin ſhall be of the ſame ſtandard and value 
through the united kingdom, as now in England. 

By art 24. privy ſeal, ſignet, caſſet, ſignet of juſticiary court, 
quarter ſeals, and ſeals of court, now uſed, ſhall be continued, 
ſubject to the regulations of parliament. 

And the crown, ſceptre, ſword of ſtate, and all records, &. 
public or private, ſhall be kept in Scotland, &c. 


(D. 3.) Of Religion. 


By the „/. 16 January, 5 Ann. in Scotland, confirmed by the}, 
s Ann. 8. and declared to be a fundamental and eſſential part of the 


union, the true proteſtant religion, and the worſhip, diſcipline, 


and government of the church of Scotland is eſtabliſhed to con- 
tinue without any alteration for ever, eſpecially the 5th ach, 
1 M. & AI. ratifying the confeſſion of faith, and ſettling the 
Preſbyterian church government, and all other acts relating 
thereto, in proſecution of the claim of right, 11 April 1689. 

And the true proteſtant religion contained in the ſaid confeſſion 
of faith, with the form and purity of worſhip preſently in uſe in 
the ſaid church, and its Preſbyterian church government and di- 
cipline, viz. the government of the church by kirk ſeſſions, preſ- 
byteries, provincial ſynods, and general aſſemblies, all eſtabliſhed 
by the ſaid acts purſuant to the claim of right, ſhall continue un- 
alterable ; and the ſaid preſbyterian government ſhall be the only 
government of the church in the ſaid kingdom of Scotland. 

And the univerſities and colleges of St. Andrews, Glaſgeu, 
Aberdeen, aud Edinburgh, as now eſtabliſhed by law, ſhall con- 
tinue for ever; and no proteſſors, principals, &c. or others, 


bearing office in any univerlity, college, or ſchool, ſhall be ca- 


pable, Cc. but ſuch as own the civil government, and before 
their admiſſion proteis and ſubſcribe the ſaid confeſſion, and con- 
form to the worihip preſently in uſe, and ſubmit to the govern 
ment and diſcipline therzof, and never endeavour the ſubverſion 
or prejudice thereof directly or indireCtiy, © c. 

And no ſubject, &c. thall be liable to any oath, 29%, or ſub- 
ſcription, contrary to the ſaid true Proteſtant religion, church go 
vernment, worihyp, or diſcipline ; and the ſucceflox to the cron 
ſhall ſwear to maintain, Wc. the ſame inviolably. 
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(D. 4.) Parliament. | g 


By art. 3. the united kingdom of Great Britain ſhall be repre- (b. 4.) 


ſented by one and the ſame parliament. 8 
By art. 22. of the peers of Scotland, ſixteen ſhall be the number ben. | 
to ſit in the houſe of lords; and, upon her majeſty's pleaſure, . 


to hold any parliament of Great Z/itain, till further proviſion by | 
the parliament of Great Britain, a writ thall iſſue to the privy 
council of Scotland, under the great ſeal, to cauſe ſixteen peers to 
be ſummoned, and forty-five members, &c. elected, &c. And 
the names of the perſons ſo ſummoned and elected thall be re- 
turned by the ſaid privy council into the court from whence the 
writ iſſued. 

By the f. 6 Ann. 23. the proclamation ſhall be under the 
great ſeal of Great Britain, commanding all peers to meet, &', 
and ſuch proclamation ſhall be publiſhed at Edinburgh, and all the | 
county towns in Scotland, twenty-five days before the time of 15 
mecting. 

By the ff. in Scotland, 5 Feb. 1707, the ſaid writ ſhall contain a 
warrant to the privy council, requiring them to iſſue a procla- 
mation to the peers of Scotland to meet at ſuch time and place in 
Scotland, as her majeſty thinks fit, to elect the ſaid fixteen peers, 
and requiring the lord clerk-regiſter, or two of the clerks of 
ſeſhon, to attend and admin:iter the oaths required, and aſk the | 
votes, and, having made up the liſts in the preſence of the meet- 4, 
ing, to return the names of the ſixteen peers choſen (under the 
ſubſcription of the lord clerx-regilter, clerk, or clerks attending) Þ 
to the clerk of the privy council. 

And by the ſame flatute, the ſaid ſixteen peers ſhall be named by 
the peers of Scotland out of their own number by open election 
and plurality of voices of peers preſent, and proxies for the abſent 
(the ſaid proxies being peers, and producing a mandate ſigned be- | 
tore witneiles, and botn conſtituent and proxy being qualitied by | 
law). 

And ſuch abſent peers may fend liſts of the peers by them 
thought fit validly ſigned, Sc. which thall be reckoned as if they 
had been preſent and given in ſuch liſt. 

In caſe of death of any ſuch peer, Sc. they ſhall nominate ano- 
ther in like manner. 

By art. 23. the ſaid fixteen peers ſhall have all privileges of 
parliament, as peers of ZEng/and have, or ſhall have, particularly 
the right of ſitting on trials of peers during the being, or in the 
intervals of parliament, 

By the /. 6 4. 23. peers of Scotland, before qualified to elect 
the lixteen peers, ſhall take the oaths and ſubſcribe rhe declaration, 
Sc. And if abſent, there ſhall be a certificate thereof, Sc. | 

Peers, who are alſo of England, (hall ſign their proxics and lifts, 1 
as peers of Stand, and no peer thall be c:pable of more than | 
two proxics at a tune, | 0 
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| After the election, the lord clerk-regiſter, &c. ſhall certify the 
1 names of the ſixteen pers elected to the chancery of Great 
| Britain. 
} (b. .) So by art. 22. the repreſentatives of Scotland in the houſe of 
Ofthe Com- commons of parliament in Great Britain ſhall be forty-five, 
png And by the ff. in Scotland, 5 Feb. 1707, on writ to the privy 
council, Sc. they ſhall ifſue a, proclamation r. ſipra, requiring 
alſo the frecholders, for the reſpective ſhires and ſtewarties, to 
elect their commiſlioners, and Edinburgh and the other royal 
burghs to elect the commiſhoners to be ſent to the ſeveral gif. 
# tricts, &c. 

But by the ff. 6 Arn. 6. there ſhall be a writ to the ſheriff, 
Sc. who ſhall make his precept to the borough of Edinburgh, and 
v7 the other burghs, &c. 

And by the ſtatute in Scotland, 5 Feb. 1107, of the forty-five 
repreſentatives of the commons, thirty ſhall be choſen by the ſhires 
and ſtewarties, each one, (except Cathneſs, which ſhall chuſe by 
turn with Bute, Cromarty with Nairn, Kinroſs with Clackmanan) 
and fifteen for the royal boroughs, viz, Edinburgh one, and the reit 
F mall be divided into fourteen claſſes or diſtricts, and each burgh 
# chuſing a commiſſioner, thoſe commiſſioners ſhall elect one for 
each diſtrict, WT 

If the votes of the commiſſioners in any diſtri be equal, the 
preſiding commiſſioner (for the burghs ſhall preſide by turns in 
every diſtrict) ſhail have the caſting vote, &c. 

On death or vacancy, the ſame ſhire or diſtrict ſhall chuſe ano- 
ther in the ſame manner, &c, 

None ſhall be capable to elect or be elected, unleſs he be of the 
age of twenty-one years complete, and a proteſtant, and, if re- 
quired, ſubſcribe and ſwear the formula in the third act of the 800 
and gth ſeſſion of W. 3, intituled, An Act to prevent the Growth of 
Popery. 

Nor unleſs now by the laws of this kingdom capable to elect or 
be elected a commiſſioner to the parliament of Scotland. 

By art. 22. every peer and member thall take the oaths appoint- 
ed by the f.1 V. M. f. x. c. 8. and 1 Ann. fl. I. c. 22. and 
ſubſcribe the declaration by the /. 30 Car. 2. f. 2. in the fame 
manner and under the ſame penalties, as members of both houſes 
of parliament in England, | 

By the ,. 6 Ann. 23. voter, before the election of burgeſs or 
commiſſioner, Oc. ſhall, if required, take the oaths, or, if a Qua- 
ker, the athrmation, 
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(D. 6.) Peerage, &c. 
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By art. 23. all peers of Scotland ſhall be peers of Great Britain, 
and have precedency next after peers of like degrees in England, 
and before all of like degrees aſter to be created, and ſhall be 
tried as peers, and enjoy all the privileges of peers, except that 
15 of fitting in the houſe of lords, and the privileges yen: 

| a thereon, 
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thereon, and particularly the right of ſitting on the trials of 


ers. 
ehr the F. 6 Ann. 23. for the trial of a peer for treaſon or 
felony, a commiſſion ſhall go to the juſtices to inquire by oaths, | 
c. of all treaſons, felonies, &c. committed in ſuch county by the ; 
er, Cc. who ſhall take inquiſition in the fame manner, which | 


ſhall be of the ſame effect, and proceeded on in the like method, . 
as an indictment before juſtices of oyer and terminen for the like 
offence. | 


By art. 20. all offices, juriſdictions, Wc. heritable, or for 
life, ſhall be reſerved to the owners as rights of property. 

By art. 21. the rights and privileges of the royal burghs ſhall 
remain intire after the union, 

Buy art. 19. the privy council in Scotland was to continue till 
the parliament eſtabliſhed a more eſfectual method, c. 

By the fl. 6 Ann. 6. the queen thall have but one privy coun= 
cil for Great Britain, &c. but juſtices of peace ſhall be for every 
ſhire, ſtewarty, and ſuch cities, burghs, &c. as the queen thinks & 
fit, who ſhall have the ſame power as to peace, as by the laws of | 


Scetland juſtices of peace had or have by the laws of England. 


4 08 


(D. 7.) Trade. - 
By art. 4. all ſubjects of the united kingdom ſhall have full 


freedom and intercourſe of trade and navigation to and from any 
place in the fame kingdom and the dominions belonging thereto, 

And there ſhall be a communication of all other rights and 
privileges, which belong to ſubjects of either kingdom, Sc. 

* But ſtatutes allowing certain privileges to the members of the 
univerfities, do not extend to the Scotch umveriitics, unleſs it be 
lo expreſſed. 1 Term Rep. 49.* 

* And therefore a diploma conferring the degree of doctor of 
phyſic, granted by any of the univerſities of Scaland, does not 
give a qualification to the eldeſt ſon of ſuch graduate to kill game 
under 22 & 23 Car. 2. c. 25. 1d. Did. 
| By art. 5. all ſhips, &c. of ſubjects of Scotland, at the union, 
though foreign built, ſhall be deemed of the built of England. 

By art. 6. all parts of the united kingdom ſhall be under the 
ſame prohibitions, reſtrictions, and regulations of trade, have 
the ſame allowances, encouragements, and drawbacks, and be 
liable to the ſame cuſtoms and duties on import and export; and 
the prohibitions, Sc. allowances, &c. and cuſtoms, c. ſettled in 
Eng/a:d at the union, ſhall after take place through the whole 
united kingdom, except the duties on export and import of par- 
ticular commodities, from which any ſubjects of either kingdom 
are exempt by their private rights, which thall remain intire, &c. 

* Seetch manufactures may be vended in England, by wholeſale, 
without any licence from the hawker's office. 1 Bl. Rep. 364. 

Ivo Scetch cattle carried into England thall be liable to other 
duties than the cattle of i are. 

When 
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When oats are at 157. ferling per quarter, or under, 25. 6d. pe- 
quarter ſhall be paid for oatmeal exported, as long as rewards are 
allowed for the exportation of other grain, and the beer of Scotland 
ſhall have the ſame reward as barley. 

And the prohibition in Scotland of importation of victuals from 
Treland, or other place beyond ſea, ſhall remain, till more effecual 
proviſion againſt fuch importation. 

By art. 8. foreign ſalt imported in Scotland ſhall be charged 
with the ſame duties as in England, and fo ſhall ſalt made in 
Scotland, if uſed for fleſh exported, or proviſions of ſhips, G. 

And the laws in Sca/and for curing, Oc. herring, white-fiſh, 
and ſalmon with foreign ſalt only, c. ſhall be continued, ſubject 
to alterations by the parliament of Great Britain, and fith ſo 
cured, &c. exported from Scotland, ſhall have the ſame premiums 
and drawbacks as from England. 

And there ſhall be allowed 10s. 5d. per barrel for white herripy, 
and 55. per barrel for beef and pork, ſalted with foreign ſalt, ex- 
ported from Scotland beyond ſea. 

By art. 17. the ſame weights and meaſures ſhall be uſcd 
through the united kingdom as now in England, and ſtandards 
ſhall be ſent from thoſe kept at the Exchequer at Weſtminſter to be 
kept by thoſe burghs in Scot/and, which have now of right the 
keeping of ſuch {tandards, ſubject to regulations by parliament, 


(D. 8.) Taxes. 


By art. 7. all parts of the united kingdom ſhall be for ever 
liable to the ſame exciſes on all exciſeable liquors, except that 34 
gallons barrel of beer and ale Eng/ih, being 12 gallons Scat 
preſent meaſure, ſhall pay but 25s. on the account of the preſent 
exciſe, which after the union thall take place on all other liquors 
as ſettled in England. 

But by art. 9. when the land tax in England is 1,997,763). 
85. 4d.;, Scotland's quota {hall be 48,0001). free of all charges; and 
ſo proportionably, to be collected as the ce/s now in Scotland. 

And by art. 8. Scotland ſhall be exempt from the duty on home- 
made ſalt for ſeven years, and after from the duty by the /. 9g & 10 
I. z. of 25. 4d. per buſhel, but ſhall pay if imported into England.” 

So by art. 10. from duties on ſtampt paper, vellum, and parch- 
ment, by the acts then in force, 

By art. 11. from dutics on windows and lights, which deter- 
mine 1 Auguſt 1710. 

By art. 12. from duties on coals, culm, and cinders uſed in 
Scotland till 3 September 1710. 

By art. 13. from duty on malt till 24 June 1707 3 and by art. 
14. during the preſent war. 

By art. 14. from all other duties laid on before the union, ex- 
cept thoſe conſented to in this treaty. | 

So by art. 15. Scotland ſhall have 398,085. 1os. as an cqui- 
valent for the cuſtoms and exciſes, with which Scotland after the 
union will be liable towards the'debts of England, (the cuſtoms of 

Sc atlund 


SCOTLAND 267 
Scatlana being Zo, oool. per annum, and thoſe of England 


„341,5 591. per annum, the exciſes in Scotland 33,500/. per annum, 
and thoſe in Zngland 947, Goal. per annum,) to be applied, &c. 


(D. 9.) Laws. 


By art. 25. all laws and ſtatutes in either kingdom, ſo far as '# 
they are inconſiſtent with any article of the union, ilall ccaſe aud | 


be void. | 

By art. 18. laws about the regulation of trade, cuſtoms and 1 
exciles, to which Scotland is liable, ſhall be the ſame in Scotland 
as in England. 

But by the ſame art. all laws in Scotland, not inconſiſtent with 
the treaty of union, ſhall remain in the ſame force as before, 
but alterable by the parliament of Great Britain. 

And the laws which concern public right, policy, and civil 
government, may be made the ſame through the united kingdom, 
but no alteration thall be in laws which concern private right, 13 
except for evident utility of the ſubjects of Scotland. | 

* "The ſtatute of limitations extends to bar plaintiffs reſident 
in Scotland. 1 Bl. Rep. 286.* 

If money is left in truſt to be laid out in lands in England for 
A., Cc. and by act of parliament it is ſecured on A.'s eſtate in 
Scotland during his minority, it is to be confidered as an eſtate in 
England. Marguis of Annandale v. Marchioneſs of Annandale, 
T. 1751. 2 Vexe, 381.] 

The purchaſe- money for heritable juriſdictions, whilſt remain- 
ing in the Exchequer in England, conſidered as real eſtate in Scot- 
land. Ibid.) 

(By fat. 13 G. 3. 31. perſons againſt whom warrants are 
ſued by juſtices in Augland for offences, who ſhall eſcape into 
Scotland, may be ſent back by Scotch juſtice to the county where 
oftence committed; and fo, vice verſa, from England to Scotland.] 

[Perſon ſtealing in Scatland may be tried where he is found with 
the goods in Euglaud, and vice-verſa ; and ſo receivers of ſtolen 
goods.) 


- 


(D. 10.) Courts. 


By ert. 19. the court of ſeſſion, or college of juſtice, ſhall re- (b. 10.) 
main in all time coming in Scotland, as now conſtituted, and with Court of ſeſ. 
the ſame authority and privileges, ſubject to ſuch regulations for“ 
the better adminiſtration of juſtice, as ſhall be made by the par- 

hament of Great Britain. 
None ſhall he named ordinary lords of ſefſion but thoſe who 
have ſerved five years in the college of juſtice, as advocates or 
. pimcipal clerks of ſeſſion, or ten years as writer to the ſignet, 
&c. fo as the qualification for ordinary lords of ſeſſion may be 
altered by parliament. 
By the „. 6 Ann. 6. circuit courts ſhall be twice a year, as by 


the /f. in 2d fi. Car. 2. 3. 8 
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„ (D. 22.) 
Df juſticize 


ry. 


(D. 12.) 
Of admi- 
talty. 


(D. 1z.) 
her 
Counts. 


(D 14) 
Exchequer, 


SCOTLAND 


So by art. 19. the court of juſticiary ſhall remain in all time, 
Sc. ſubject to regulations, Wc. without prejudice to other rights 
of juſticiary. 

By art. 19. all admiralty juriſdictions ſhall be under the lord 
admiral or commiſſioners of admiralty in Great Britain. 

But the court of admiralty now in Scotland ſhall be continued, 
and all reviews, reductions, or ſuſpenſions of fentences in mari. 
time cauſes, till the parliament of Great Britain make regulations 
as expedient for the whole united kingdom, ſo as in Scotland be 
always a court of admiralty for determining all maritime cauſes 
relating to private rights in Sealand. 

And the heritable rights of admiralty and vice-admiralty in 
Scotland ſhall be referved to the proprietors as rights of property, 
ſubject, m the manner of exerciſing, to the regulations of par- 
liament, 

By art. 19. all other courts in Scotland ſhall remain, ſubject 
to altcrations by parliament, 

And all inferior courts there remain ſubordinate, as now, to 
the ſupreme courts of juſtice there; and no cauſes in Scotland 
ſhall be cognoſcible in Chancery, B. R., C. B., or other court in 
We/lminſter-Hall, nor ſhall they, or any court of the like nature, 
have power to review the ſentences, &c. in Scotland, or ſtop the 
execution of the ſame. 

By art. 19. the court of Exchequer ſhall be in Scotland, 
having the ſame power as in England for deciding queſtions about 
the revenues of cuſtoms and exciſes there. 

And ſhall have the ſame power as the preſent court of Zxche- 

ter in Scotland of paſſing ſignatures, gifts, tutories, &c. 

By the fat. 6 Ann. 26. (till which by art. 19. the Exchequer 
before in Scotland continued) a court of Exchequer was erected in 
Scotland. | 

[Whether the court of Exchequer has the excluſive juriſdiction 
concerning the revenue arifing there (as on a bond to pay 
duties)? 2; Attorney-general v. Lutwydge, H. 1729. Buns. 
280. ] 


X. 
Vide Admiralty per totum. Navigation, (A. B.)—Prerogative, 
(B. 1.) 


1 1. 
Vide fait, (A. 2.— F. 2. Proceſt, (A. 3.) 


The King's Seals. 
Vide Juſlices, (K. 6.)—Patent, (C. 1, &c.) 


SEARCH AND SEIZURE OF FORFEITED 
GOODS. 


Vide Trade, (C. 6.) 


SEAL IN Aer 
Vide Action on the Caſe for a Diflurbance, (A. 3.)—#ſeliſe, (G. 3.) 


SECRETARY OF STATE. 
Vide Officer, (E. 8.) 


SECTA AD MOLENDINUM. 
Vide Droit, (H.) 


SE DEFENDENDO. 
Vide Juſtices, (M. 18.) 


SEIGHNIONT 
(A) Seigniorn: What ſhall be: How created: In Capite. 


EIGNIORY imports the dominion or royalty which any one 
x ) has. And it is a ſeigniory in groſs, where the dominion is 
founded in his perſon; as where a man holds of the king in 
capite, or of a common perſon in groſs. Co. L. 108. a. 12 Co. 
136. Hob. go. 

Or when he has a royalty in reſpect of an honour, manor, 
Sc. of which vide Honour. 

If the king creates a tenure of himſelf, without ſaying of any 
manor, caſtle, honour, Sc. it will be a tenure in capite, for he 
holds of him as of his crown. Co. L. 108. a. 12 Co. 135. 
Sav. 45. 

Though the tenure be in ſecage, and not in chivalry. 

L. 108. a. 

But where a ſubject creates the tenure, though the ſeigniory 
afterwards eſcheats, &c. to the king, it will be a tenure of the 
perſon of the king, but not in capite. Did. 

So if the tenure be created by the king ut de maneriv, &c. in 
capite, the tenure will be of the manor, and the words, in capite, 
ſhall be rejected. R. 12 Co. 136. 

The king is lord paramount of all the lands in the kingdom. 
2 Inſt. cor. Vide Homage. 

So before the ff. W. 3. 18 Ed. 1. 1. quia emptores terrarum, if 
a ſubject had enfeoffed, Sc. another to hold of himſelf by ſuch 
ſervices as he pleaſes, it was a meſne ſeigniory in the feoffor. 
2 Inft, 501. 

And if he had enfeoffed another, generally without m-ntion of 
any tenure, the feoffee held of him by the ſame ſervices by 
which he held, 2 Inf. 301. q 
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So fince the ff. quia emptores, if a tenant makes a gift in tail, 
the donee holds of the donor. 4 H. 6. 20. 

Though the gift be fenend de capital: domino; for theſe words 
ſhall be rejected. R. 4 H. 6. 20, 21. 

If the tenant had enfeoffed another only of part of his tene. 
ment, he muſt hold of his feoffor; for the ſeigniory cannot be 
divided by the act of the tenant, and therefore there could not 
be a feoffment of parcel to hold of the lord paramount, 
2 Inſt. 65. 

Yet before the ff. quia emptores, the tenant might enfeoff ano- 
ther of the whole, to hold of the lord paramount. 2 J. 65. 

But by the ff. quia emptores terrarum, if any enfeoff another of 
his tenements, or any part of them, the feoftee ſhall hold of the 
lord paramount by the ſame ſervices by which his feoffor held, or 
pro rata, if the feoffment be only of part. 2 Inft. 501. 

The tenure ſhall be of the next lord paramount. Bid. 

And by the ſame ſervices, by which the feoffor ought to hold, 
if he was ſeiſed of the fee, or in his own right. 2 I.. 502. 

Or (if it cannot be by the ſame, as where the feoftor holds in 

frankalmoigne) as near as it can. 2 1nft. 502. | 


(B) How extinguiſhed. 


UT if the tenant enfeoffs the king, the feigniory is extinct; 
for the king cannot hold of any perſon. Dy. 10. a. 

So if he gives to A. in tail, the remainder to the king in fee, if 
the king accepts the remainder. R. Dy. 154. 6. 

So if tenant paravar/ enfeoffs the lord paramount, the meſnalt; 
will be extinct, for the lord paramount cannot hold of any perſon 
more baſe. Dy. 10. a. 

90 if a tenancy deſcends to the king and another, the king 
may compel the other to do the intire ſervice or not, at his 
election. R. Dy. 285. 6. 

But if the king afterwards enfeoffs another tenend” de cupitali 
domino per ſervitia debita, the meſnalty and ſeigniory paramount are 
revived. 2 Ist. 501. 

So if the lord releaſes the ſeigniory to the tenant, or releaſcs 
the land, the ſeigniory is extinct. Lit. . 454. 

So if the lord paramount confirms the eſtate of the meſne, to 
hold by /ecage, or a leſs ſervice, the tenant paravail, who holds 
by the ſame ſervices, after ſuch confirmation ſhall hold by /ecage, 
Se. 2 Inf. 501. | 

Lide more concerning /eigmory in grant, (E. 4.) oy 

Y 


SEISED TO USES. \ 
Vide Ufes, (E.— F.) 


. 
(A) Seiſin in Jaa. 
(A. 1.) When neceſſary. 


EISIN imports the having poſſeſſion of an eſtate of freehold, 
$ or inheritance in lands or tenements. Co. L. 153. a. 

Seiſin is in fact or in law. Co. L. 29. a. 

Seiſin in fact is neceſſary to make a man tenant by the curteſy, 
where it was attainable. Co. L. 29. a. Vide Eftates, (D. 1.) 

And to maintain an aſſiſe. 4 Co. 9. 4. Vide poſt, (C.) 

Or a writ of right. 4 Co. 9. a. 

So a writ of aiel, mortd"anceſtor, &c. 4 Co. 10. a. 

And therefore where the /. 32 H. 8. 2. ſpeaks of ſeiſin within 
6o years for a writ of right, 50 years for a writ of ae, coinage, 
mortd anceſtor, entry, &c. within 30 years for an ge, it ſhall be 
intended of an actual ſeiſin. 4 Co. 10. a. 


(A. 2.) What ſhall be a Seiſin in Fact. 


A ſeiſin in fact ſhall be attained by an actual entry into lands 
or tenements. 

By an entry into part in the name of the whole. 

50 a receipt of rents or profits will give an actual ſeiſin. 

50 if an heir demiſes for years, or at will, the entry of the 
leſze gives an actual ſeiſin to the leſſor. Vide Aſize, (B. 4.) 

50 a recovery and execution thereon give an actual ſeiſin. 
Fide poſt, (C.) 

A. dies ſeiſed of four houſes leaving daughters by his firſt 
wite, and his ſecond wife enſent with a ſon who is born, lives five 
weeks and dies; the mother, the daughters and the fon hve in one 
of the houſes, the tenants of the other houſes pay rent to the 
mother before the birth, during the life, and after the death of the 
ln. 'This is actual ſeiſin in the ſon, and the premiſes defcend to 
luis heir. Goodtitle v. Newman, H. 14 G. 3. 3 Wilſ. 516.) 


(B) Seiſin in Law, 
When ſufficient. 


Seiſin in law is ſufficient for an avowry upon a diſtreſs. 


4 C. 9. a. Vide pojt, (E.) 


(C) What Seiſin is ſufficient to maintain an Alliſe. 


HE plaintiff in an aſſiſe muſt have actual ſeifin of the lands 
or tenements for which he brings his aſſiſe; for it does not 
le of a ſeifin in law. Lit. /. 681. 4 Co. 9. a. 


What ſhall be an actual ſcifin, vide ante, (A. 2.) 
And 
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And therefore, if the plaintiff in an aſſiſe enters, or takes the 
profits of the land, that is ſufficient for him to have an 
aſſiſe. | : 

So if a man receives rent, that is a ſuſſieient ſeiſin to have an 
aſliſe of the rent. | | 

So if a man recovers rent, and the ſheriff upon a writ of exe. 
cution puts him in ſeiſin of the rent. 

Though he puts him in ſeiſin only by pare! upon the land, 
2 Rol. 463. J. 40. 

Or by delivery of an ox, or other collateral thing in the name 
of ſeiſin. 2 Rol. 464. J. 30. 463. J. 30. 32. 

So if he has judgment for a return irrepleviſable. 4 Co. 9. 6, 
2 Rol. 464. J. 12. | 

50 if the tenant, upon a grant of rent, attorns to the grantee, 
and gives him money as parcel of the rent, that will be a ſuſſicient 
ſeiſn. 2 Rol. 463. J. 22. 

80 if he gives a penny, c. by way of ſeiſin, though it 
be not given as parcel of the rent. 2 Rol. 463. J. 25. 
4 Co. 10. a. 

Or gives an ox, cow, or other collateral thing, in the name of 
ſeiſin. 2 Rel. 463. I. 27. 464. J. 25. SS 

So if a man takes the profits of an office, that is a ſufficient 
ſeiſin of the office to maintain an aſſiſe. 

90 if he takes 3d. of A. for a capias, it is a ſufficient ſeiſn of 
the office of philazer. 1 Rel. 270. J. 25. 

90 if he takes 205. of A. by way of compoſition for the fees of 


an office. R. 2 Lev. 120. 


Though the defendant had poſſeſſion of the office at the ſame 
time. 2 Lev. 120. 

So if he puts his hand upon the mace, which the diſſeiſor of 
the office holds, and his hand upon the door of the houſe of 
commons, it is a ſuſſicient ſeiſin of the office of ſerjeant of the 
houſe of commons. K. 2 Lev. 120. 

So if he recovers damages in an action upon the caſe for his 
fees. Dub. 2 Lev. 108, 

So ſeiſin of part of the rent is ſeiſin ſufficient to have an aſſiſe 
of the whole. 4 Co. 9. 2 Rol. 463. I. 50. 

So if a man grants ſeveral rents, an attornment by delivery of 
a penny in the name of ſeiſin is ſufficient for all the rents. 
2 Rol. 463. I. 35. 4 Co. 8.6. 9. 6. | 

So if a man reſerves upon a leaſe for life or years, a quartem 
of corn for the firſt year, and afterwards 50s. per annum, the 
ſeiſin of the corn is ſufficient for the 505. rent; for the whole 
ſtands upon the ſame reſervation. 4 Co. g. a. | : 

So ſeiſin by the anceſtor is ſufficient in an aſſiſe by the heir. 
Vide Aſſiſe, (A.) 

So in an aſſiſe of rent by a corporation ſole, ſeiſin by his pre- 
deceſior. 2 Rol. 464. J. 5. 40. 

So ſeiſin by the hand of the tenant paravail is ſufficient for ths 
lord paramount againſt the meſne. 1 Rol. 314. J. 47. 85 


S 8185 20 


8o ſeiſin by the huſband binds the wife and her heirs. 


1 Rol. 314. J. 55. 
So ſeiſin by tenant by the curteſy binds the heir. 1 Rel. 315. 


2. 

So ſeiſin given of ſervices by A. after a feoffment by him to B. 
and before notice of the feoffment, is ſufficient for the lord in 
an aſſiſe againſt B., for till notice A. was his tenant, as to the 
ayowry. 2 Kol. 464. J. 50. 

So ſeiſin by the hand of the diſcontinuee of tenant in tail, 
though the lord cannot avow upon him, and there is no privity 
between them. 2 Rl. 464. J. 52. 1 Rzl. 314. J. 51. 

So by the hand of a diſſeiſor, or other, who has a de- 
feaſible title, if it be without cui. 2 Rol. 464. J. 45. 
x Rol. 314. J. 50. 

If a man makes a feoffment of a ſeigniory upon condition, and 
aſterwards enters for the condition broken; ſeifin of the ſervices 
before the feoffment is ſufficient for an aſſiſe after re-entry. 
2 Rol. 465. J. 10. where, after re-entry, he diſtrains. 4 Co. 9. b. 
Vide poſt, (D.) | 

So ſeiſin by the feoffee before the condition broken. 

Co. 9. b. 

It Cons becomes ſeck without the act of the party himſelf, 
ſeiſin before is ſufficient for an aſſiſe afterwards ; as if the lord 
purchaſes, &c. of the tenant paravail, whereby the ſurpluſage of 
the rent of the meſnalty is ſeck, ſeiſin before of the rent-ſervice is 
ſufficient for that which is ſeck. 4 Co. 9. a. 


(D) What not, 


ROT a ſeifin in law is not a ſufficient ſeiſin to have an aſſiſe. 
Vide ante, (C.) 

So an attornment to the grant of a rent, without payment of 
any part, or ſomething given in the name of ſeiſin, is not ſuth- 
cient to maintain an aſſiſe. 2 Rel. 463. J. 15. 464. J. 20. 

Though he attorned by delivery of a penny, if it were not 
Fan as part of rent, or in the name of ſeiſin. 2 Rol. 463. 
20. a 

80 a diſtreſs for a rent- ſeck, without more, is not a ſufficient 
ſeiſin to have an aſſiſe. 2 Rol. 463. J. 43. 

So ſeiſin of one ſervice is not ſufficient to have an aſſiſe of 
another ſervice, though it be inferior to it. 4 Co. g. a. 

As ſeiſin of fealty is not ſufficient to have an aſſiſe for rent. 
2 Kal. 463. J. 52. 

So in an aſſiſe for an office, it is not ſufficient for a ſeifin, that 
he goes to the place where it ought to be exerciſed, and demands 
lis ſtation there. 2 Lev. 108. 

Nor if he recovers damages againſt another in an action upon 
the caſe for diſturbing him in the exerciſe of the office. Sem, 
2 Lev. 108, 

So ſeiſin of ſervices, by the hand of a leſſee for years, is not 
ſufficient for an aſſiſe againſt him in the reverſion, after the years 
expired. 2 Nol. 465. J. 2. 1 Rol. 314. J. 45. 

Vor. VI. p Or 
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Or by the hand of a tenant at will, 1 Rol. 314. J. 42. 
So ſeiſin of rent- ſervice is not ſufficient for a rent, which he. 
comes /eck by the act of the party himſelf; as if the lord grant 
his ſeigniory, ſaving the rent, ſeiſin of the rent before is 101 
ſuſhcient to have an aſliſe of the rent, which is now fect, 


4 Co. 9. 6. 


80 if a donor or leſſor for life grants the reverſion, ſaving the | 


rent. id. 
So if a man makes a feoffment of land upon condition, and af. 
terwards the condition is broken, he cannot maintain an aſliſe 


before entry and a new ſeiſin obtained. id. 


(E) What is ſufficient to make a Diſtreſs, 
UT a ſeiſin in law is ſufficient to have a diſtreſs for rent, 
4 Co'9-#. 

So it is ſufficient for an avowry, &*. for rent, or other ſervice, 
fince the ff. 32 H. 8. 2. though that ſtatute ſpeaks of actual poſ- 
ſeſſion within 40 years; for that ſhall be reſtrained to ſeiſin for 
an action, and not for a diſtreſs. R. 4 Co. 10. 

And ſeiſin of homage is a ſufficient ſeiſin to enable a diſtreſ; 
for all other ſervices, ſuperior or inferior. R. 4 Co. 8. b. 
Bevll. 

So ſeiſin of any ſuperior is ſeiſin of every inferior ſervice; as 
if a man holds by gfruage and other ſervices, ſeiſin of e/cuage 1 
ſeiſin of homage, fealty, &c. R. 4 Co. 8. 5. 

So ſeiſin of homage is ſciſin of fealty. 4 Co. 8. 6. 

And if the tenure be by fealty and rent, ſeiſin of the rent is 
ſeiſin of the ſealty. Lid. 

And ſeiſin of the fealty is ſeiſin of the rent. R. 4 Co. 8. 5. 

So acceptance by the lord from his tenant of an horſe, c. for 
rent due, is ſeiſin of the rent. x Rl. 314. J. 25. 

So if the tenant pays an amerciament for not doing ſuit, or 
makes a compoſition for it, it is ſeiſin of the ſuit of court. 
1 Kol. 314. J. 20. ; 

So an attornment, or a recovery in avowry for any ſervice, is a 
ſufficient ſeiſin of the ſervice. 1 Rel. 314. J. 17. 27. 

50 ſeiſin of any annual ſervice is ſeiſin of all caſual ſervices; as 
ſeiſin of rent, ſuit, Ec. is ſeiſin of ge, homage, fealty, ward, 
relief, heriot-ſcrvice, ſervice to pale in the park, or cover the 


hall of the lord, &c. 4 Co. 8. b. ; 
But ſeiſin of a ſuperior ſervice is not ſeiſin of any inferior, which 


is not incident. Did. 


So ſeiſin of any annual ſervice is not ſeiſin of any other an- 
nual ſervice z as ſeiſin of rent is not ſciſin of ſuit, work-days an- 


nually, Sc. 4 Co. 9. a. 


(F) Dilleiſin. 
| (F. 1.) What ſhall be. 


[ HE preciſe definition of what conſtituted a diſſeiſin, ſuch 


as made the diſſeiſor the tenant to the demandant's | 2 
thoug 
* 


1 
1 
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thouoh the right owner's entry was not taken away, is not row 
known; but it was, ſome way or other, turning the tenant out 
of his tenure, „and uſurping his place and feudal relation. It was 
z complicated fact, and differed from di/peſeffing. The free- 
holder by diſſeiſin differed from a poſleſſor by wrong, or mere 
intruder without inveſtiture. Taylor v. Horde, II. 30 G. 2. 
i B. A. 60. f 

[Caſes where the true owner thinks fit to adinit himſelf diſ- 
ſeiled, in order to bring his aſſize, are very different from actual 
difleiſins in ſpite of the true owner, i. e. from ſuch diſſeiſins as 
made the diſſeiſor tenant to every demandant, and frecholder de 
ad in ſpite of the true owner, id.] * Vide Coup. 702.* 

[Difſeifin at e!eio1 18 very different from aduel diſſeiſin, though 
the ſame term is applied to both. id.] 

Diſſeiſin is the tortious ouſting of ſciſin in lands or tenements. 
Co. L. 153. be a 

As if a man enters into lands or tenements, where his entry is 
not congeable, and ouſts another of his freehold, Lit. {. 279. 

If he enters upon the poſſeſſion of a leſſee, this ouſts the leſſor 
of his freehold. 

Though the leflee continues payment of his rent afterwards. 
Dub. 1 Rol. 658. J. ult. 

So if a man diſturbs the entry of him, who has right, into 
land, it will be a diſſeiſin. 1 Rel. 659. J. 15. 

If he cuts down trees contrary to the command of him who 
has right. | | 

If he comes to an houſe that is locked up, and takes the door 
in his hand, and claims it in fee; though he docs not enter, it 
will be a diſſeiſin of the houſe. X. 1 Nel. 659. J. 5. 

80 if a copyholder leaſes by licence for years, and afterwards 
ouſts his leſſee, it will be a diſſeiſin to the lord. 1 Rel. 662. J. 47. 

50 it will be a difſeifin, though made by colour of right; 
a8 if tenant for life or years makes a fcoilment, and the feoſtee 
enters, he will be a difſeilor, 

So if he makes a gift in tail, or lcaſe for life, other than his 
own life, and the donee or leſlee enters. 

50 if leflee at will, or by ſufferance, makes a leaſe for years, 
and the leſſee enters. R. Cro. Il. 830. 

If the leſfice continues in poſleſhon after a fine, or ſurrender to 
the leſſor. 

Or after his term expires, after entry, or againſt the will of the 
lellor. 

So if the king's patentee enters, where the king has no right to 
make a graut. | 

If the eſcheator, or other officer of the king, ſeiſes the land 
without caule, 

lt a man, who has no right, obtains land out of the hands of 
the king upon falle luggeſtion. 1 Rz/. 65 8. J. 40. 

If a demandant enters pendente lite. 

Or fues execution after his relcaſe given, after verdict, and 


before judginent. 
1 2 Or 
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Or enters after a recovery utterly void. 
If a ſheriff, upon a general writ, makes execution of other land. 
1 Kol. 664. J. 5. 5 

So if an officer executes an office, to which another has a right, 
by appointment of the court, he will be a diſſeiſor. 

Ik a woman takes dower, to which ſhe has no title, by aſlign- 
ment of a guardian, ſhe will be a diſſeiſoreſs. 

So if a man enters by feoffment of a guardian. 

If a guardian continues poſſeſſion after full age of his ward, he 
will be a diſſeiſor. Co. L. 57. ö. 1 Rol. 659. 1. 50. 

So if a man enters by releaſe of an infant, he will be 2 
diſſeiſor. | 
If he enters to make livery for him who has no right. 

If he enters by colour of a leaſe from the diſſeiſor after the 
entry of the diſſeiſee. 1 Rol. 662. J. 30. 

And every one will be a diſſeiſor who is particeps criminis ; as 
if a man commands another exprefsly to make a difleiſin, 
1 Rol. 663. J. 20. 25. 

If he gives aſſent precedent or fubſequent to the diſſeiſin. 

If a leſſee, guardian, tenant by elegit, &c. makes a feoftment, 
Ec. he will be a diffeiſor, as well as the feoffee, c. who enters. 

So if a leſſee attorns, or voluntarily pays his rent to a ſtranger, 

So a feme covert, or infant, may be a diſſeiſor by actual entry, 
without her huſband. 1 Rel. 660. /. 30. 

Or if they agree to a diſſeiſin by another after the coverture 
determined, or at full age. 1 Ro/. 660. J. 23. 

So if a man enters by a diſſeiſin, he will be a diſſeiſor, though he 
claims only for years; as tenant by ftatute, in dower, Sc. where 
they have no right to it; for they cannot qualify their wrong, 
1 Rol. 662. l. 35. 40. 

If one parcener enters, claiming the whole, and takes the 
profits of the whole, it will be a diſſeiſin of his partner. 
Co. L. 373. b. 243. 3. Vide Parcener, (A. 3.) 

What ſhall be a diſſeiſin of a rent, vide Rent, (D. 2.) 


(F. 2.) What not. 


But an act, which does not ouſt him who has the freehold, 
though it be tortious, will not be a diſſeiſin; as if a commoner 
commands the owner of the ſoil not to cut down trees, whereupon 
he deſiſts, and goes off out of the land, it is no diſſeiſin; for 
he who has right ſhall not be ouſted of his ſeiſin by far. 
1 Rel. 659. J. 10. 

So if 4. enters upon the poſſeſſion of B. but does not expel 
him, it is no diſſeiſin. 1 Sal. 246. Co. L. 181. a. 

So if a man makes a leaſe, off the land, to him who has the poſ- 
ſeſſion, and rent be paid to him, it will not be a diſſeiſin without 
more. 1 Rol. 659. J. 40. 45. Vide infra. 

So if a man erects a ſhop in a vacant place of the king's manor, 
without paying rent, it will not be a difſeiſin ; for the king cannot 
be ouſted of his ſeiſin. 1 Rol. 659. J. 25. 

| Though 


. 


Though he continues in the ſhop after a grant of the manor by 
the king to another in fee; for the firſt being no diſſciſin, the con- 
tinuance of the ſame act will not be fo. R. 1 Ral. 659: J. 25. 

So if a man enters upon the land of A. in ward of the king, 
and takes the profits as owner, aud continues the poſſeſhon after 
livery ſued by 4. it will not be a diſſciſin, when the firſt act was 
not ſo. R. 1 Kol. 654. J. 30. 

So if tenant in capite deviſes all his land, which is void for a 
third part, and the deviſee enters, and makes a leaſe of the whole, 
it will not be a difſeifin; for he was tenant in common with the 
heir, and tenant in common cannot be ouſted without actual 
ejectment. R. 1 Rol. 658. J. 45. Mo, 546. | 

So though the deviſee levy a fine of the whole. 1 Rol. 658. J. 50. 

So a diſſciſin of part of a manor, rent, c. if there can be a 
ſeverance, will not be a diffeifin of the whole. 1 Rol. 66a. J. 21. 

So it will not be a diſſciſin, where a man enters by ſuff-rance 
of the owner. 1 Kol. 659. J. 20. R. 1 And. 134. 

So if a leflee continues in poſſeſſion after his term, without 
other act; for he is only tenant by ſufferance. 1 Rel. 659. 
J. ult. 

So if a ſtranger makes a leaſe by indenture to tenant by ſuffer- 
2nce, without ouſting the poſleſhon, it will not be a diſleifin, 
though tenant by ſufferance pays him the rent upon the leaſe, 
R. 1 Rel. 659. J. 40. 

So if guardian by nurture makes a leaſe to any one in poſſeſ- 
ſion under the title of the infant, rendering rent to himſelf, which 
is paid accordingly, it will not be a diſſeiſin. 1 Rel. 659. /. 45. 

50 if a man enters, claiming only a lawful eſtate, he will not 
be a diſſciſor, though he has no right to it; as if a man makes a 
leaſe to B. and his heirs for years, and the heir enters, claiming 


the term which does not belong to him. 1 Rel. 662. J. 45. 


If a deviſe be void for a third part, and the deviſee enters, 
claiming the whole by the deviſe. R. Cro. El. 641. 

So if a ſheriff, Sc. does execution purſuant to his authority, 
he will not be a diſſeiſor, though the judgment or proceſs was 
erroneous. R. 1 Rol. 664. J. 5. 

As if the ſneriff makes reſtitution aſter a reverſal in error, with- 
out a /cire fuciat againſt the terretenants who were not parties to 
the record, as they ought to be. R. 1 Rel. 663. J. 50. 

[Where an ejectment is brought, there can be no diſſeiſin. 
Taylar v. Horde, H. 30 G. 2. 1 B. M. 60.] 

[Taking poſſeſſion under -a judgment in ejectment is not a diſ- 
ſcin of the freehold; nor can the true owner ee to make it fo. 
For the entry is under authority, and lawſul, therefore not liable 
to be puniſhed by fine; nor can the true owner enter upon ſuch 
recoveror as a diſleiſor. id.] * Cowp. 701.*% 


(F. 3.) What ſhall be ſo, or not, at Election. 


So if a leſſee at will, or by ſufferance, makes a leaſe, it will 
not be a diſſeiſin but at the election of the leſſor. R. 1 Kol. 661. 
25. Cre. Car. 302. Fon. 316. Vide Eſiates, (H. 1, 2.) 
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Zo if a man enters by colour of a leaſe, which is void, and pays 
rent to the leflor, he will not be a diſſeiſor, but at the election 
of thc leſſor. R. 1 Rol. 661, J. 45. 

Though he claims a leaſe for life, as well as where he claims 
by a leaſe for ycars or at will. K. cont. 1 Rol. 662. I. 10. Vide 
Efintes, (H. 1, 2.) : 

50 if A. makes a leaſe for years, and afterwards makes 2 
jointure, and aliens the fee to B. who enters, and takes the rent 
of the leſſee, and then the wife enters, claiming her jointure, and 
takes the rent, it will be a diſſeiſin, or not, at the election of B. 
1 Rol. 662. J. 15. 

So if a leflee attorns, or pays his rent to a ſtranger without 
coercion, without more, it will not be a diſſeiſin, but at the elec- 
tion of the leſſor. 1 Rol. 659. J. 17. 

So if a man enters, claiming as guardian, when he has no right 
to be ſo, it will not be a diſſciſin, but at the election of the heir, 
1 Rol. 661. J. 20. 

If he enters upon the land of an infant by his aflent, for his 
aſſent is void. 1 Re. 661. J. 40. 


(F. 4.) Who ſhall not be a Diſſciſor. 


So the king or qucen cannot be a diſſeiſor. 

So a feme covert ſhall not be a diſſeiſoreſs by the act of her hul- 
band, or a ſtranger. 1 Re. 660. J. 5. 10, 

Though ſhe agrees to it during the coverture; for her agree- 
ment is void. 1 Kol. 660. J. 15. 20. 

So an infant cannot be a diſſeiſor by the act of a ſtranger, 
though he agrees to it during his nonage. 1 KC. 660. J. 25. 35. 

Though the feme covert or infant be preſent, when the huſ⸗ 
band or ſtranger enters, without more. 1 Rel. 660. J. 37. 661, 
J. 12. 

So a feme covert by actual entry cannot make a diſſciſin to 
the uſe of her huſband, or a ſtranger. 1 Rol. 660. J. 50. 

So a corporation cannot make a diſſeiſin in their corporate ca- 
pacity; for the perſon who docs the act is the diſſeiſor in lus na- 
tural capacity. 1 Rel. 661. J. 5. | 

So if a man commands A. to enter into land, when he has no 
right, and A. enters accordingly, A. alone will be the diſſeiſor, 
and not he who gave the command. 1 Kal. 663. J. 10. 15. 

If a man lafes the land of another for years off the land, 
and the leſſte enters, the leſſee alone will be the diſicitor, 
1 Rol. 663. I. 27. , 

But if a lefiee at will or by ſufferance makes a leaſe for years, 
the Jefior only will be the diſſeiſor. R. 1 Rol. 663. J. 30. 40. 

He who enters under a void leaſe, is not a diſleiſor, but 
tenant at will. 1/7 170.* 

Vide more concerning Sein in Pleader, (C. 33,—E. 22.) 


Primier Seilen. 
Vide Frerogative, (D. 59.) 
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Vide Copyhold, (H. 7.— K. 20, 21. 25.)—Preregative, (D. 68.) 


—— of Arms. 
Vide Fuftices of the Peace, (B. 12.) 


—— of Felons Goods, 
Vide Forfeiture, (B. 4. 7. 8.)— Fufticer, (Z.)—Pleader, (2 S. 18.) 


— of forfeited Goods, 
Vide Trade, (C. 6.) 


of Temporaltieg. 
Vide Prerogative, (D. 23, &c.) 


S EE MM IN A.M 
Vide Popery, (B. 6.) 


SEQUESTRATSTSER 
Vide Chancery, (D. 7.) 


SE LE WE 


(A) Uhen an Dath ſhall be required. 
O oath can be required, unleſs it be eſtabliſhed by a& of 


parliament, or by common law. 2 1nft. 479. 

The oaths of judges, counſellors, ſheriffs, under-ſheriffs, eſ- 
cheators, attornies, mayors, and bailiffs, are eſtabliſhed by act 
of parliament. Bid. 

"px the oath of allegiance ſhall be required, vide Allegiance, 

* 1, &c.) 


*(A.2.) How an Oath ſhall be taken.“ 


On the principles of the common law, no particular form of 
cath is eſſential to be taken by a witneſs. Cowp. 389.“ 

Therefore Jews, before their expulſion in the 18th of Ed. 1. 
vere permitted at common law, and are ſtill permitted to be ſworn 
on the Old Teſtament. Id. 1bid.* 

* Turks may be ſworn on the Alcoran. Id. Tb:d.* 
And Gentoo, according to the ceremonies of their own re- 
gion, Vid. 1 Ath. 25. et ſeq.* 
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8 E R E ME N T. 


The teſtimony of a 1 who refuſed to kiſs the book, but 
whoſe form of ſwearing was by opening the book, and lifting up 
his right hand, has been admitted in a civil ation, 2 Sid, 6,* 


(B) When not, 


UTa new oath, not eſtabliſhed by the common law or authority 
of parliament, cannot be impoſed upon a judge, commiſſioner, 
or other ſubject. 2 1nft. 479. 

Though allowed by the king's patent. Semb. per Cocke, 
1 Rol. 5. 

But T addition to an oath, which is for the public good and 
due execution of his office, may be made by order of the king 
and the ſtate without parliament. Semb. Cro. Car. 26. 

And therefore, by the common law, juramentum calumniæ in 
caufis ecelgſigſticis could not be required of laymen, except in cauſ; 
matrimonial et teſtament. 2 Int. 657. 

Though allowed by the conſtitution of Ortho, 21 H. 3. A. 1236, 
for a canon contrary to a ſtatute or the cuſtom of the realm has 
no force. 2 Ji. 658. 

Though it ſeems to be warranted by the . 2 H. 4. 15. for 
that was repealed by the ,. 25 H. 8. 14. and 1 Ed. 6. 12. and 
though revived by the /. 1 & 2 Ph. & M.6. was afterwards re- 
pealed by the ,. 1 El. 1. and continues repealed 2 Juſt. 658. 

But it might be demanded of the clergy. 2 Ine. 657. 

And of a layman in a matrimonial or teſtamentary cauſe, for 
in theſe caſes the tranſaction is often in private. 2 If. 657, 

So no perſon, eccleſiaſtical or temporal, ſhall be examined upon 
oath in an eccleſiaſtical court of his thoughts. 2 Inf. 658. Vide 
Prohibition, (G. 13.) 

By the ff. 13 Car. 2. 12. no eccleſiaſtical judge may tender an 
oath ex officio, or any oath whereby any perſon may be charged to 
accuſe, purge himſelf of, or confeſs any criminal matter, that 
may ſubject him to cenſure or puniſhment. 

And therefore no one can be bound by the ſpiritual court to 
take an oath to preſent or accuſe himſelf. Hard. 364. 

Nor to make oath, that he will preſent upon ſuch articles inter 
alia. Ibid. 

Nor to take an oath, except in a matter proper for the jutiſ- 
diction of the ſpiritual court, as in cara matrimonial” vel tg 
mentar. Hard. 364. 2 Inſt. 657. 1 Rel. 220. 2 Bul. 182. 
Vide Prohibition, (G. 4.) 

Nor to anſwer upon a matter within their juriſdiction upon 
oath before it be preſented by two at leaſt. R. Cro. El. 262. 

Nor to anſwer upon a matter which ſubjects him to a penal law, 
though the juriſdiction of the ſpiritual court be ſaved ; as if he 
takes uſury, hears maſs, c. 2 Ii. 657. 2 Rol. 305. J. 15. 25. 
2 Cro. 388. 1 Kol. 220. 2 Bul. 183. 

Nor to give an account of his faith, 2 Rel. 305. J. 35. 

Nor to anſwer to an accuſation of incontinency, &c. K. Cre. 
Zl. 201. 


Or 


Or 


S EREAM EET 


Or of covin or fraud in a leaſe for years. R. Hab. 84. 

Nor to anſwer to a matter, which, being proved, will be a for- 
feiture of his freehold. R. Sal. 550. 

Or a forfeiture of his bond. R. 1 Rel. 110. 

[The ſuppletory oath may be tendered to the party by the judge 
in the eccleſiaſtical courts, on a ſemiplena probatio in cauſa matri- 
mania. Williams v. Oſborne, Detegates, 1717. Str. 80.] 

[The exerciſe of it lics in arbitrio judicis. Ibid.) 

So an oath eſtabliſhed by a canon to make no alteration in the 
goverument of the church by archbiſhops, biſhops, deans, arch- 
deacons, &cais not legal. 3 Ruſh. 1186. 1205. 

Nor an oath eſtabliſhed by a bye-law of the dean and chapter, 
who have power to make bye-laws, before an archdeacon ſhall be 
admitted to his office. R. 2 Mod. Ca. 27. 

So the ſecondary of the king's bench cannot examine upon oath, 
but the examination ſhall be in the crown-oftice, 2 Rel. 499. 

[An aſfidavit cannot be taken by a commiſſioner who is the 
party's attorney, or his menial ſervant, or his agent in that cauſe; 
but if only agent in another, he may. Cockſedge v. Rickwood, C. B. P. 
20 G. 2. Barnes, 45.] 


(C) When required of a Peer, 


80 all lords of parliament in the trial of cauſes before them ſhall 

not take any oath. Seid. wo. 3. p. 2. 1533. 

So by the antient law, when they anſwer as defendants in any 
court, the anſwer ſhall be, upon proteſtation of their honour, 
without oath. Cont. per juft, but it was R. acc. in parliament, 2 Car. 
Jon. 154. Per Harcourt, Sal. 513. Seld.-3 vo. p. 2. 1335- 

Though the anſwer be to a charge againſt him; as in the Star- 
chamber, &c. R. cont. Hut. 87. 

But a peer made chancellor, treaſurer, juſtice of the peace, or 
other officer, ſhall take the uſual oath of office. R. Fon. 152. 

So he ſhall take the oath of homage. Fon. 152. | 
So if he wage his law, it ſhall be upon oath. Jon. 153. 

So if he be a witneſs. For. 153. Sal. 5 13. Semb. cont. Seld. 
3 vo. p. 2. 1535. K. acc. 2 Mod. 99. Acc. Dy. 314.6. in Marg. 

Or make an affidavit. Sal. 513. 

Or be examined- upon interrogatories. R. per Harcourt, 
Sal. 5 13. 

And when ſworn, a peer puts his hand upon the goſpels, as 
as others do. Dy. 314. b. in Marg. 


Perjury, how puniſhed. Vide in Fuſtices of Peace, (B. 104, &c.) 


SERJEANT AT ARMS. 
Vide Chancery, (D. 6.) 


SERFEANT AE HW 
Vide Ley, (D. 2, 3.) 
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e. 
"Vide Homage, (F.) 


S/BREVANT S. 
Vide Fuftices of the Peace, (B. 58, &c.) 


n. 


S to the ſervices or tenures whereby lands are held, vid: 
Homage, (A. B. &c.) 
How a ſeigniory ſhall be created by reſervation of ſervices, vid: 
Seigniory, (A.)— Honour. 
Vide more concerning Services in Copyhold, ad 8.—M. 4.) 


Pleader, (3 K. 15.)—Suſpenſon, (A.) 


The king's Service, 
Vide War, (B. 1, &c.) 


Knight's Service. 
Vide Homage, (G. 1, &c.) 


Writ of Services, 
Vide Droit, (G.) 


in. 
Vide Aſſiſe, (B. 23.) — Juſtices of the Peace, (D. 1, &c.) 


Seſſions of Parliament. 
| Vide Parliament, (Q.) 


SETTLEMENT. 


Marriage Settlement. 
Vide Chancery, (3 M. 3. 5.) — (3 Z. 1, &c.) 


Uoluntary Settlement. 3 
Vide Chancery, (3 M. 5.—4 H. 9.—4 O. 7.) 


Settlement of the Poor, 
Vide Tuftices of the Peace, (B. 71, &c.) 


6 


SETTLED WSRE 
Vide Uſes, (K. 5.) 


ST R A . 
Vide Aſſiſe, (B. 10.)—Copybeld, (Q. 4.)—Eftates, (K. 5.) 


——of Tithes. 
Vide Diſines, (I. 1, 2.) 


8 E WER & 
(A) Commiſſion of Sewers. 


Y the common law the king might make a commiſſion for the 
| 2 ſurvey and repair of the banks, walls, and other fences 
againſt the ſea, before any ſtatute of ſewers. 10 Co. 141. 
F. N. B. 113. 

But by the /f. 6 H. 6. 5. it was firſt enacted, that commiſſions 
of ſewers be granted; and it preſcribes their form. 

And now by the ff. 23 H. 8. 5. commiſſions of ſewers ſhall be 
lireQed in all parts in the realm, when and where need 
require, according to the tenor there enſuing. : 


(B) To whom granted. 


Y the „. 23 H. 8. 5. the commiſſion of ſewers ſhall be di- 
rected to ſuch ſubſtantial and indifferent perſons as ſhall be 
named by the lord chancellor, lord treaſurer, and two chief 
juſtices, or any three of them, whereof the chancellor to be one. 
And by the ſame ſtatute, every perſon named a commiſſioner 
ſhall attend the execution of the ſaid commiſhon. 

And before he acts ſhall take an oath before the lord chancel- 
lor, or ſuch, to whom a dedimus poteflatem is by him directed to 
take the ſame, or before the juſtices of peace at the quarter 
ſeſſions for the ſame county, truly to execute the authority, &c. 

And if any one fits as a commiſſioner before he is ſworn, he 
forfeits 4o/. for every time; a moiety to the king, a moiety to 
him that ſhall ſue, &c, 

And by the ft. 25 H. 8. 10. any commiſſioner refuſing to be 
ſworn, the refuſal being returned into Chancery on the king's writ, 
ſhall forfeit five marks for every ſuch contempt, unleſs he ſhew 
reaſonable cauſe to the chancellor for ſuch reſuſal. 

Put by the /. 23 H. 8. 5. none ſhall fit as a commiſſioner, not 
ha ing lands, tenements, or hereditaments in fee, in tail, or for 
te, of forty marks per annum, above all charges, to his own ule, 

except 


= 
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except he be reſiant in and free of ſome city, borough, and toy 
corporate, and have moveable ſubſtance of 100/. value, or be an 
utter barriſter at law, on pain of 4o/. a moiety to the king, , 
moiety to the informer, R 

By the /. 25 H. 8. 10. none ſhall be bound to act in the 
commiſſion, unleſs he be dwelling in the ſame county. 

By the ff. 13 El. g. no farmer for years of lands within the 
limits of the commithon ſhall intermeddle in the execution of the 
commiſſion, unleſs he have 4o/. per annum freehold, and then 
only as to ſuch lands which he holds not as farmer. 

And therefore, if a man be entitled to a reverſion, or re. 
mainder after an eſtate for life, of the annual value of forty 
marks, he cannot be a commiiſioner, for he has not an eſtate in 
preſenti, Cal. 194. 

50 if he be ſeiſed of franchiſes or liberties, if they are not de- 
miſed for the annual. rent of forty marks, for though they are 
hereditaments, they are not of an annual value. bd. 

Or if he be ſeiſed of caſual ſervices; as homage, heriot, te- 
lief, Sc. Did. | 

Or if he be ſeiſed of an advowſon, for it is of no value. 14. 

So jointenants, or tenants in common, or parceners of lands 
of forty marks per annum, cannot be commiſſioners, for though 
they are ſeiſed per my & per tout, yet each has only a moiety, 
Cal. 195. 

80 — ſeiſed inright of his wife cannot be a commiſſioner. id 

Nor a man ſeiſed in truſt for another. Bid. 

Nor a dean and chapter, mayor and commonalty, or other cor- 
poration aggregate ſeiſed jure incorporations. Ibid. 

So an alien cannot be a commiſhoner. Cal. 196. 

Nor a leſſee for years of a farm, unleſs he has alſo a freehold 
of 40l. per annum. Cal. 197. 

So a diſſeiſee before entry cannot be a commiſſioner. Cal. 198, 

Nor a bargainee of lands before inrolment, though the deed be 
afterwards inrolled. Bid. 

So a freeman of a corporation cannot be a commiſſioner, unlels 
he be alſo reſiant within the borough, and have 100/. perſona! 
eſtate. Cal, 191, 192. 

If he be not actually admitted to his freedom. Cal. 190. 

And reſiancy in law is not ſufficient, unleſs he be actually re- 
fident within the borough. Cal. 191 

Though he inhabit within the walls, if he be not alſo within 
the precinct and liberty of the borough. Cal, 192. 

So if a freeman has no perſonal eſtate in poſſeſſion, it 1s not 
ſufficient, though he has debts upon ſtatute, judgment, bond, or 
contract, to the value of 100/. id. 

So if he has it not in his own right, though he is poſſeſſed of 
it in right of his church, or as a member of a corporation, &c. 
Cal. 193. 

Or as leſſee for years upon a demiſe. Cal. 196. 

Yet an utter barriſter may be a commiſſioner though he has not 
any lands. Cal. 198. _ 
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So a man may be a commiſſioner having forty marks per 
aunum, though he be a villein. Cal. 196. 

Or be an infant. Cal. 202. 

So a woman may. Bid. 

So a man who has lands in reſpect of his office; as, the war- 
den of the Fleet, c. ſeiſed for life of an office, to which forty 
marks per annum belong. Cal. 196. 

So a biſhop, parſon, &c. ſeiſed in right of his church. 
Cal. 196. 

So 1 7 ſuſficient if he have lands of forty marks, when he acts 
23 a commiſſioner, though he had not when the commiſſion was 
granted. Cal. 198. | 

Or though he afterwards ſell them. Hid. 

So if a freeman has 100/. perſonal eltate, it is ſuſſicient in 
whatever place it lies. Cal. 193. 

Or by whatever means he obtained it. Cal. 193, &c. 

But if a perſon not qualified act as a commithoner, he will be 
ſubject to the penalty, but his acts and decrees remain good. 
Cal. 203. 


(C) Authority of the Commiſſioners. 
(C. 1.) 'To what Things it extends. 
BY the ft. 23 H. 8. 5. commiſſions of ſewers ſhall be directed 


in all parts within this realm, Cc. 

And therefore all the Engliſb ſea, being infra regnum Anglie, 
may be within the juriſdiction and extent of the commiſſion of 
ſewers. Cal. 18. 

So the Iſle of Man, the Iſle of Might, Wales, and other antient 
or new iſlands within the kingdom of England. Cal. 20. 

So lands deſerted by the ſea. Cal. 22. 

The ſhores and coaſts of the ſea. Cal. 30. 32. 

The arms of the ſea, creeks, havens, and ports. Cal. 33. 

But the authority of the commiſſioners does not extend beyond 
the limits of their particular commiſſion. Cal. 36. 

So land deſerted by or gained from the ſea after the commiſhon 
granted cannot be within the juriſdiction of the ſame commiſſion. 
Cal. 38, 

So the ſea, or creeks and bays of the fea, are not within the 
management of the commiſſion. Cal. 38. 

So lands deſerted, before they are got to be profitable, are not 
within the defence of the commiſſion. Cal. 38. 

And therefore the commiſhoners may build a wall, bank, Sc. 
for the advantage of the other country, but not for the defence 
of the lands deſerted, till they are profitable. Cal. 38. 

The commiſſion of ſewers extends only to navigable ſtreams, 
unleſs within two miles of London, Vide fl. 3 Fac. 1. c. 14. & 
2 Bl. Rep. 717.5 

*Yet if the ſewer communicate with a navigable ſtream, or 
with the ſea above the point where the tide ebbs and flows, if » 
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be uſeful for navigation, and if the place over which the fc. 
diction is exerciſed, be likely to be benefited, or be ſo in ſaci, 
the commillioners have juriſdiction. 2 Term Rep. 35 8.“ 


(C. 2.) What Defences they may mend. 


By a commithon founded upon the ff. 23 H. 8. 5. it is recited, 
that foraſmuch as the walls, banks, gutters, ſewers, gates, calcyes, 
bridges, ſtreams and other defences by the ſea-coaft and marſh ground 
within the limits of A,. &C. or the confines of the ſame, by the rage 
the ſea, or by means of trenches of freſh water, having courſe 15 th; 
fea, be ſo lacerate, &c. ꝛue therefore have aſſigned you or ſix of 155 
( three quorum ) to ſurvey the ſaid walls, &c. and the ſame cauſe 1% l. 
made, corrected, repaired, amended, put down, or reformed, as the ca; 
Hall require, &c. 10 Co. 143. a. 

And therefore the commiſſioners have authority for repairing 
the walls and banks of the ſea. Cal. 37, 38. 

And alſo the banks and walls of navigable and other rivers 
which have a courſe to the ſea. Cal. 52. * 

So they may reform ſuch walls and banks, if neceſſary, 
Cal. 51, Sc. 

So the commiſſioners have power of rivers, gutrers, ditches, 
ponds, pools, ſewers, and ſtreams. Cal. 57, &c. 

So if a navigable river becomes dry, they may, for the beneſi 
of the navigation, ſupply it with water from another river, which 
has a ſuperſluity. Cal. 62. | 

Though the navigation be only for private boats for carriage of 
the goods of others, for that is a common benefit. Cal. 62. 

So the commiffioners have power of all bridges which ſtand 
upon lands ſurrounded. Cal. 63. 

So the commiſſioners may make de novo the antient walls, river: 
&'c. where they are decayed or totally periſhed. 10 Co. 141, 2. 

So when they make a new wall, &c. they may make any little 
alteration for the good of the public; as if a wall, &c. muſl of re- 
ceſſity be rebuilt, they may make it in a place more commodious 
for the level, for it is not a new invention, but an improvement 
of the antient means for preſervation of the level. 10 Co. 142.6. 

But banks, walls, &c. for fences of private grounds, are not 
within the power of the commiſſioners. Cal. 54. 

Though they are made to ditches, gutters, or ſtreams for wa- 
tering or draining their private ſoil. Cal. 54. 

Or for inning and ſecuring of private marſhes. Did. 

So conduits, c. for private uſe or convenience, are not within 
their power. Cal. 60. | 

So if the town of B. be deſtitute of water for cattle, &. and 
the town of C. abounds, the commiſſioners cannot make an order 
for the relief of B. Cal. 61. 

So they cannot make an order for conveying a river or other 
ſtream (as the cut from Mare to London, Wc.) to any town or ciij 
for houſehold affairs, for they have no power but for draining 
and navigation. Cal. 62, 

| Nor 


8 EBV I 


Nor for navigation of private boats for a man's private uſe. 
lead. 

So it is not within the power of the commiſſioners to make new 
works, where there was nothing of that nature before; as to 
make a new cut from one part of an old river for feven miles to 
another. R. 10 Co. 141, 2. 

Nor new drains, banks, or ſluices. R. Mo. 825. 

So they ought not to make am dntient wall, &c. de nous; if by 
a reparation the peril can be avoided. 10 Co. 142. 6. 


(C. 3-) What Annoyances they may reform. 


So by commiſhon founded upon the 23 H. 8. 5. the com- 
miſſioners have authority not only 7 ſurvey walls, &c. but becauſe 


the common paſſages of ſhips, boats, &c. in rivers, &c. by means of 


ſetting up and making ſtreams, mills, mill-dams, bridges, ponds, ji 
garths, locks, wears, flood-gates, and other like annoyances, be inter- 
rupted, Oc. the commiſſioners may cauſe the ſame to be made, corrected, 
amended, put down, or refermed, as the caſe ſhall require, after their 
diſcretions. 10 Co. 143. a. 

And therefore commiſſioners of ſewers may throw down or re- 
ſorm all annoyances of late times erected to the prejudice of the 
public good. Cal. 54. 

But the commiſſioners cannot pull down or reform any impe- 
diments, Sc. but according to power to them given by ſome 
ſtatute. R. 10 Co. 138. 

And therefore they cannot remove, Sc. any mill, cawſey, ec. 
erected before the time of Ed. 1. if it be not afterwards enlarged, 
Ibid, 

Or if it be afterwards enlarged, they cannot throw it down, 
but only reform the enlargement. R. 10 Co. 138. b. 


(C. 4.) What they may do by a Survey. 


By commiſſion upon the 23 H. 8. 5. the commiſſioners may 
ſurvey walls, flreams, ditches, banks, gutters, calcyes, ſewers, bridges, 
mills, &fc. and other impediments and annoyances aforeſaid. 

And by ſuch ſurvey they may inform themſelves what defences 
want repair, or not. Cal. 81. 

What annoyances there are. Cal. 82. 

In what particular the defect conſiſts. Cal. 8 1. 
, on materials or money ought to be provided for ſuch defects. 

. 81. 

So by a ſurvey they may determine, whether a new ſluice, 
lewer, or other defence is neceſſary, and in what place. Cal. 83. 
So they may direct the repair of a defence, which by ſurvey 
appears neceſſary. Cal. 82. 
Or the removal of a thing which upon a ſurvey appears to be 
a annoyance. Vid. 
(C. 5.) 


2870 


N |] — 
Sa — VUdDUñ—ę .—̃ ̃ — —. a — : - 
$2 — 4 — . . 


288 


(C. 6.) 
Jury, how 
tummoned, 
&c, 


SEWER % 


(C. 5.) What by Jury. 


So by commiſſion upon the /. 23 H. 8. 5. commiſſioner; arg 
aſſigned to ſurvey, &c. and alſo to inquire by the oaths of lawful nen 
of the ſhire or place, where ſuch defaults or annoyances be, through 
whoſe default the ſame have happened, who holds any lands, tenement, 
common, &c. or may have hurt, Sc. by the ſaid walls, ditch, 
ſewers, &c. 

And therefore the commiſſioners ought to inquire by a jury, by 
whom any annoyances are erected, and they cannot determine by 
ſurvey, or otherwiſe, without inqueſt. Cal. 82. 

By whoſe default a wall, bank, &c. or other defence, is defec. 
tive. Cal. 83. ; 

Who are liable to repair by preſcription, tenure, &c. Cal 83, 

What lands lie within danger, Oc. and who is the owner, 
Did. | 
By commiſſion the commiſſioners are authoriſed to make and di 
rect all writs, precepts, warrants, &c. to all ſheriffs, bailiffs, officers 
and other perſons within liberties, or without, &c. 

And the ſheriff is commanded to cauſe to come before them, Ec. at the 
days and places they appoint, as many honeſt men of the bailiwick, &. 
to inquire of the premiſes. 


(D) Commiſſioners Have a Court ok Record, 
In what Caſes they have Juriſdiction. 


(COMMISSIONERS of ſewers are juſtices, and have a court of 
record. Cal. 128. 

By the ,. 23 H. 8. 5. the commiſſioners may hear and deter- 
mine all matters within their commiſſion, at the ſuit of the king, 
or of any other complaining before them, after the laws and 
cuſtoms of Romney Marſh, and after their diſcretions. Pi 

10 
wil therefore any perſon may prefer his bill of complaint be- 
fore commiſſioners of ſewers for a matter within the authority oi 
the commiſſion. Cal. 129. 173. 

So if the goods of B. are taken upon a diſtreſs againſt 4. 
though it be tortious, and without authority of the commiſſon, 
yet B. may have redreſs and his damages upon complaint beſore 
the commiſſioners. Cal. 173. 

So if an officer for a diſtreſs takes more than he ought, the 
commiſſioners will oblige him to return the overplus. Cal. 174- 

Or if the diſtreſs upon a town be levied upon one perſon, they 
ſhall make the others contributory. Did. 

If an officer buys timber, &c. for the repair of a wall, Es. 


the vendor ſhall have a remedy before the commiſſioncts. 


Cal. 175. ; 
Or it he makes a trench, Oc. by order of the commiſſionets 
upon the land of another, /1bid, & 


tion to the commilhoners. Cal. 111. 


E 


go labourers, &c. may here recover their wages, Sec. Lid. 

But for a collateral matter they have not authority; as if A. be 
Jileiſed of lands within the level, chargcable to the repair, &c. 
the commilhoners cannot give relief, Cal. 1 74• 

Or if a wall, which A. ought to repair, be thrown down, 
whereby the lands of B. are ſurrounded, the commiſſioners can- 
not give B. damages for it. Eid. 


(E) When Commiſſioners man make a Tax, 
(E. 1.) For what Cauſes. 
BY commiſſion, the commillioners may reform, repair, ” 
qvalls, ditches, gutters, ſe wert, Sc. in all ; places nee ful, and if 
need be, mate ne W, « "and —_— Wc, the e e few , ce and 
amend, proſtrate, Wc. all mi, ts, fireams, ee and other e 
tr, And hear the accounts of collectors, Sc. for receipt and lay: ran 
et maney le v. ed and pe aid in or about making gy Fepairing, reforining 
A Ait'f Sy Se. and. other anngyan Cie 
And ' alf? 2 take as 1. any N Per 7 5 Sr. ond os man Fonds nien, 
Sc. as for ſuch reparations, Oc. #6 Ball ju e, pay: ug for the fame cauibe- 
le; t TWAIGES) wary, G7 
Aud all; take as ma wy ter, TUO als, tint 'be * Sc. a. er T. be ſei TERS, 
E.. ſoall 6 ve ht; Acient at a reaſonable pri „ Fee 
80 by the . 234 H. 5.5 5. the commillioners may every one have 
4s. per len, or every day they take pains in the cxerution of the 
commithon, and one clerk 24. per hw, out of the rates, taacs 
aſſeſſed by authority of the ſaid mmi Ton, 
And they may athgn of the ſame rates, taxes, £7. to the clerk 


1 ae wo ll 3 
for writing beoks and Proc 13 NL THC Pren Mes, 4a t collectors, Ca 


9 ag Ca 


* Y [ . . * . 
penditors, and others, who fho!l take pains in execution of the 
commilhon, as they ſhall think reaſonavie, 


(E. 2.) How aſſeffed. 


Dy commiſſion upon the „J. 23 H. 8. 5. the commiſſioners are 
authoriſed 70 inquire, Sc. And all theſe (viz. T have or mey have 
h; hurt or loft, Sc. ) ot HIMNS "fj 5 ch, ge, D Os after the 72 lic of "their 
lands, tenemenits, rents by the number of acres, Fe. Her the rate of 


every man's portion, Pr. yt 2 . by fac b A0 ay 4 and wean Wc. as 2 77 


Jer 751 94 CONT enent far Var: s of the premiſe Of. 


And upon this the regular cou ri is, that the jur y preſent the 
particular quantity of land, or other Profit, that cvery one, Dy 0 
nay have benefit by the repair, or pre judice by the non- re epair, h 
v. thin the level, and thereupon the commiſſioners make a decrce 
for the aſſeſſment of every perſon in proportion. Cal. 82. 

10 Co. 143. 0. 

And it is ſufficient to charge the viſitle owner or occupier ; ſor 
if he is not liable for the whole „he may Ws remcdicd by applica- 
So alſo the afleſiment may be charged in general upon ſuc} 


1 a 
town, who may aſterwards apportion it ang themielves. 
Cal. 96, 97. 


Vor. VI. U | | Or 
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Ser. 1127. ] 


n 


Or the commiſſioners may afterwards make a decree for appor. 
tioning it. Cal. 96, 97. 

[An order to levy nine-pence per acre to be paid to the clerk, 
to be applied towards defraying charges in and about the execution 
of the commiiſon, is god. Level of HulPs cafe, H. 13 G. 2. 


But an aſſefment upon a town in general, if it be not after. 
wards apportioned, is not good. R. 10 Co. 143. 4. R. 2 Cro. 336, 
2 Bul. 197. R. Mo. 825. 

Nor an aſſeſſment upon all the lands between ſuch a place and 
ſuch a place; for it muſt be upon each part in ſeveral, 
R. Eq. Ca. 94. 17 

So an aſſeſlment upon one only within the level, where others 
are in equal danger, or have equal benefit, is bad. K. 5 Co. 100. 
Adm. 10 Co. 143. 1 

Or an afleflment upon a level, with direction to levy it upon 
one perſon. R. 2 Cro. 336. 

If an aſſeſſment be irregular, equity does not aid it. R. Ez. 


Ca. 94, 5. 
(E. 3. ) When the Charge fhall be upon the Owner, 


If a man be bound by tenure to the repair of a wall, ſewer, &. 
he ſhall be charged alone. Cal. 112. 10 Co. 139. b. 140. 

And every one will be bound to whom ſuch land comes. 
Cal. 90. 

If A. and all his anceſtors have time out of mind repaired, it is 
evidence of a tenure to repair. Cal. 89, 

So a corporation may be bound by cuſtom to repair without 
ſhewing any lands by reaſon of which, &c. Cal. 88. 

So if A. and others drain a level, and are allowed a third part 
of the level, and thereupon agree to repair the banks of the 
whole, they will be charged to do it ; though thoſe, who demand 
it, are not parties or privies to the agreement. R. Hard. 169. 

So a man may be bound by his covenant to repair. Cal. go. 

And if the covenant be for him and his heirs, and aſſets de- 
ſcend, the heir will be bound. Cal. go. 

| So if no one be chargeable by tenure, preſcription, or cuſtom 
to repair, the owner of the wall, bank, or other defence, may be 
charged for it. Cal. 88. 91. 

Or he who has lands adjoining ; for a bank, wall, &c. againſt 
the ſea belongs to him, who has land adjoining. Cal. 8. 

So a man who has the uſe or profit of the wall, Ge. or other 
defence, may be charged to it; as if a man has ſecurity by ſuck 
defence, in his ferry, crane, piſchary, Sc. Cal. 91, 92. 

But a man cannot be bound by preſcription to the repair, &% 
unleſs it be ſhewn that he has land ratione cujus, &c. Cal. 88. 

Though he has always repaired, and alſo his anceſtors ; for it 
is only evidence that their land is liable. Cal. 88. 

So a man cannot be charged as owner, or having the uſe, &. 
except where all others who have the uſe or profit, &'c. are allo 


charged in proportion. Cal. 92, Vide ante, (E. 2.)—P:f, (U. 5. 
(1 


k a” 1. 


en 


(E. 4.) When upon the Level. 


But where no one appears to be chargeable by tenure, preſcrip- 
tion, cuſtom, or covenant, the charge ſhall be impoſed upon the 
lerel. Cal. 113. 

Or if land liable by tenure, preſcription, cuſtom, Ec. be ſur- 
rounded, or loit. Col. 113. 

Or if land liable by tenure, &c. eſcheat. Cal. 113. 

So if land liable by tenure, cuſtom, Sc. is not ſuihcient, the 
cefiglue ſhall be charged upon the level. Cal. 114, 115. 10 Co. 
129. b. 

65 the hazard is manifeſt, whereby if a remedy be not imme- 
diately applied beyond what the land liable can ſupply, the whole 
country, &c. will be ſurrounded. Cal. 114. 10 Co. 139. 6. 

So if damage happens by inevitable accident without the fault 
of the owner of the land liable, c. the charge ſhall be upon the 
level; as if it be by an extraordinary tide or flood. Cal. 114. 
R. 10 Ca. 139. 

So the charge of a new wall, ſewer, or other work, ſhall be 
upon the level, Cc. Cal. 115. 

Aud alſo the maintenance of it afterwards. Cal. 115. 


(E. 5.) Who liable within the Level. 


All perſons who have lands and tenements within the level, or 
profit apprendre, are liable to the tax aſſeſſed upon the level; if 
they may have benefit by the repair, or prejudice by the non- 
repair, 

— if they have land, meadow, marſh, mill, wood, Cc. 

Though it be his glebe. Cal. 100. 

Though it be copyhold. Cal. 101. 

So land of the king, in eccleſiaſtical perſon, Sc. Cal. 100. 

So none can be exempt by cuſtom or preſcription. Cal. 177. 

So a man who has a common, rent, &c. or other profit ap- 
prendre out of land, may be charged to the tax upon the level. 
Cal. 105. 107. 

The lord of a manor for his quit rents, rents of aſſize, Sc. 
Cal. 108. 

do a man who has common of turbary, piſchary, Sc. Cal. 105. 

So any who has a ferry. Cal. 105. 

Or a liberty of free paſſage by cuſtom, or preſcription. 
Cal. 106. 

A park or warren within the level. Cal. 106. 

So to extraordinary repairs, which tend to the benefit of the 
inheritance, a leſſor, or reverſioner, or remainder-man after an 
eltate for life, or years, may be aſſeſſed. Cal. 10g, 110, 

Or for a new wall, ſluice, ſewer, Sc. Cal. 110. 

90 to repairs for the benefit of the country in general, a charge 
may be aſſeſſed upon land not liable to be ſurrounded; as for 
repair of a public port, &c. Cal. 115. 
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(E. 6.) 
Dy diſtreſs. 


. 


So by ſpecial cuſtom which warrants a perpetual charge, a de- 
cree may bc made for impoſing a perpetual charge upon land for 
repair, Tc. Cat. 158, 

But tithes not in i the hands of a layman, which ariſe upon land 


within the comm OY on, cannot be charę ed. Cal, 100. 
50 the lord of a manor cannot be char ged for the freehold of 


1 


his copyholds. Cal. 10g 

Nor a cemmoner aſter the corn ſevered ; for it is but of ſmall 
value. Cal. 10c 

A reve * or rem ainder expectant t after an <ſlate-tajl. Cal. 108. 

Inge an annuity + . it does not iſluc out of land, but charges 

„ perfon only. Cal. 105. 

4 hough the annvity be paid bya corporation, which cannot be 
bound, but in zeſpeck of their poſſeſlions. Cal. 105. 

Nor Proxies, Tynodals, 0 Sc. Cal. 107. 

Nor a man who has o aly a caſual profit z as a fair, market, C.. 
Cal. 106. 

Or an ofhce, as town cle rk, clerk of a market, Cc. though 
they are confined to a place within the level. (C. 107. 

Nor a man who has omy 7 of entry, or action. Cal. 107. 

Nor a mortgapor for luis title to redemption. Cul. 107. 

Or a bargaince, before inroln zent. Cal. 107. 

Nor a patron, founder, Sc. in reſpect of his advowſon, Ec. 
Cal. 107. 

So no one can be charged for reporation, &c. but where he 
has a pre judice by the nuſance, Orc. or a bencfit by the reformation, 
&. 10 . 143. 

So to annual, or ordinary charges aſſeſſed upon a level, a te- 
vorſion or remainder aitcr an eſtate for life or years ſhall not be 
Cl nar: 4 ed. Cat, 110. 

So mountainous or h igh lands which cannot be ſurrounded hall 
not be ent Cat 104. 176. 

50 the commiſſion-rs canner impoſe a perpetual chorge __ 
Jand for repair, unless it be warranted by a ſpecial cuſton 
Cat. 158. 

Jo every perſon o17ht to be charged according to the quantity 
of his land, and in proportion to his proſit, Cc. 10 Co. 143. 


Viale ante, (E. - 3 


(E. 6.) Remedy for Aſſeſſment. 


By commiſſion oo” on the fl. 23 H. 8. 5. the commiſeoners 
my a, d rain, puniſh, c. as awe tl within the Iimits ac lane, 
or otherav; Je, er elſexuhcre within the realm of England. 

: may difframn for arrearages of every ſuch collection, tax, and 

, 08 of? as ſhall be expedient. 

wh 7 there fore where an aſſeſſment is made upon lands by au- 
thority of the ſewers, the oſſicer by warrant n the commilio n- 
ers to him may make diſtreſs upon the goo.!s of the party for the 


A1iT climent, Cal 141. 
80 
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go the collector or officer may diſtrain without an expreſs war- 
rant. Cal. 141. 

$9 if an aſſeſſment be made upon land, liable to the repair, Sc. 
for the repair of auy wall, ſewer, or other defence, the cattle of 
a ſtranger, /evant and couchant upon the fame land, may be Gif- 
trained for ſuch aſſeſſment. Cal. 145. 

So a diſtreſs may be taken upon the goods of any one charged 
to the aſſeſſment at any place within the limits of tlie commiſlion, 
though it be not upon the land aſleſſed. Cel. 143. 

50 at any xy within the kingdom. Cal. 144. 

So by the /. 7 Aun. 10. the commiſſioners, or any fix of them, 
by warrant under hand and ſeal, may give auth YTity to any per- 

0 1 to levy money by them aſſefled on lands chargeable with fuch 

„ by diſtreſs and fale of the goods of the perſon not paying, 

— the overplus, after the charges of diſtreſs and ſale, thall be 
returned to the owner, 

So before that ſtatute, by expreſs warrant upon an ordinance 
made by the commiilioners for the ſale of them. Cal. 149. 

R. Al. 92. 

But the goods of a ſtranger cannot be ſold for an aſſeſſment 
upon A. though letaut and couchant upon his land. Cal. 
145. 151. 

So the goods of a ſtranger cannot be diſtrained for an amer- 
ciament upon A. {or non-payment of a tax charged upon his land, 
liable to the repair of a wall, Sc. for default of repair, though 
levant and couchant, upon the ſame land. Cal. 145. 

f a man, atleſſed by the authority of a commiſſion, n-g- (E. 7. 
ſets to pay at the time limited, he may be amerced for it. Py fines, 
Cel. . : ' = i — 

50 if a collector, expenditor, or other oſũcer, neglect lis duty, | 
he may be fined for it. Cal. 134. 

50 by the /. 23 ll. 8. 5. it any aſſeſſed, Sc. for any lands (r. g 
within the commilſion, do not pay, Wc. according to the ordi- By file of 
nance of the commiſſoners, the fad commitioners may decree — * 
the lands from the owner and his heirs to any perſon in ice, in ey be lola. 
tail, for lite or years, for payment of ſuch lot. 

And therefore, for non-payment of a ſets charged upon the 
land within the commiſſion, the commiſſioners may tell the land. 

Cal. 161. 

So if a man be bound by tenure to pay ſo much per annum for 
repair of the ſewers, and the commithoners make a decree that 
he pay it at ſuch a day, for non-payment they may fell the land. 

Cel. 162. 

So if an aſſeſſment be aſſeſſed upon a wi//, Sc. in genera), an 
afterwards by decrce diſtributed among the owners of the 3 
within the /, for non-payment they may be fold. Cal. 1. 

So all lands, tenements, and hereditaments, within he: com- 
miſſion, chargeable to the ſeſs, may be fold for non-payment. 

Cal. 162, 163. 
And now by the /. 7 Ann, 10. the commiſſioners may decrce 
a ſale of copyhold lands in the ſame manner as freehold tor non— 
U 3 payment 
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payment of the lot aſſeſſed on them, for ſuch eſtate as the owner 
had in them, or any claiming in remainder under him. 

Provided he to whom the ſale is made, before entry or percep- 
tion of the profits, agrees with the lord for his fine, who ſhall 
thereon admit him tenant. | 

(E.g.) But the commiſſioners cannot ſell land for other cauſe, except 
Whea not for non-payment of the aſſeſſment; as for not repairing of a 

wall, Sc. which he ought to repair by tenure, preſcription, &-, 
al. 161. 

90 if A. be bound by tenure, &c. to pay 205. per annum for 
repair, &c. they cannot fell the land for non-payment. 
Cal. 161. | 

Nor for non-payment of a fine, or amerciament, impoſed by 
the commiſſioners. Cal. 162. 5 

So they cannot ſell land which is not ſpecially charged; as 
where the aſſeſſment is impoſed upon a town, &c. no land within 
the town can be fold. Cal. 162. 

Nor when an aſſeſſment is impoſed upon the land without 
naming the owner; for ſome perſon ought to be aſſeſſed for ſuch 
land. Cal. 162. 

Nor when the land does not lie within the commiſſion, though 
it be charged by tenure or preſcription, &c. to the repair of a wall, 
or other work which lies within the commiſſion. Cal. 163. 

So they cannot ſell in fee, for an aſſeſſment which may be ſa- 
tished by a ſale for years, &c. Cal. 168. 

E. 10.) By the /. 23 H. 8. f. a decree by the commiſſioners for the 
Who bound . di 
by a fale, Tale of land on non-payment of the ſeſs, made and ingroſſed in 

parchment, and certified under their ſeals into Chancery, with 
the king's royal aſſent to the ſame, ſhall bind all perſons who, at 

the making of the decree, had intereſt in ſuch lands in poſſeſſion, 
reverſion, or remainder, their heirs and feoffees, and not to be 
reformed but by authority of parliament, 

And the ſame decrees ſhall bind the lands of the king, as well 
as of any other perſon, and their heirs, for ſuch their intereſt, or 


any caſual profit whatſoever. 0 
And by this /at. the iſſue in tail will be bound by a ſale of the | 
land of his anceſtor in tail. Cal. 166. 
So by ſuch a decree a feme covert, infant, and nen compot, Will 
be bound. Cal. 167. a 
So by the ff. 13 El. g. decrees being written in parchment, 0 
indented under ſeal of the commiſſioners, though not certified 
into Chancery, or having the royal aſſent, ſhall continue in force, d 
though the commiſſion be ſuperſeded or determined, till altered 
by ſubſequent commiſſioners. I 


But by a fale of the land of a parſon, vicar, dean, biſhop, Ec. 
ſeiſed in right of his church, his ſucceſſor is not bound; for by 


the f. 1 & 13 El. they are reſtrained from an alienation that I 
binds the ſucceſſor. Cal. 166. f 
So for non-payment of a joint-tenant, or tenant in common, 1 


of his part of an aſſeſſment, only his moiety of the land ſhall be 
ſold. Cal. 167, 168. 7 l 
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(F) Account of Officers, 


Y commiſſion upon the /. 23 H. 8. 5. the commiſſioners may af- 
ſign faithful keepers, 6ailiffs, ſurveyors, collectors, expenditors, and 
other officers, for the conſervation, reformation, or making the pre- 
miſes ; and may hear the accounts of all collectors and other miniſters 
for laying out money, Sc. for repairing, reforming walls, ditches, 
bers, Cc. 

And every commiſſioner ſhall have 4s. per day while be labours in 
execution of the esmmiſſron ; and one clerk to be aſſigned 28. per day 
of the rates, Sc. aſſeſſed and the commiſſioners have poser, out of the 
faid rates, Sc. to afjign to the clerk reaſonable ſums for writing books, 
proceſs, Oc. and to collectors, expenditors, Wc. as they or any fix think 
reaſonable, 


(G) Traverſe of a Preſentment, 


Ir any be aggrieved by a preſentment before commiſſioners of 
ſewers, he may traverſe the preſentment. Cal. 169. 171: 
But a thing done by the commithoners by their ſurvey is not 

traverſable; for they do that as juſtices, and it is the act of the 

court. Cal. 172. 

So if they fine any for a contempt in court, it cannot be tra- 

verſed, Cal, 172. 

So the traverſe ought to be taken before decree of the commiſ- 

ſioners, Cal. 172. 


(H) Decrees of the Commiſſſoners. 
(H. 1.) What good, - 


BY commiſſion upon the . 23 H. 8. 5. the commiſſioners may 

make flatutes, ordinances, and proviſione, for the ſafeguard, re- 
dreſs, Sc. of the premiſes, &c. after the laws and cuſtoms of Romney 
Marſh, Sc. after their own wiſdoms and diſcretions. 

And by the /. 23 H. 8. 5. they may make laws, ordinances, 
and decrees, and do every thing mentioned in their commiſſion, 
according to the true meaning of the ſame; and the ſame laws, 
Ec. to reform, repeal, and amend, as the caſe ſhall require. 

And therefore the commiſſioners may make rules, orders, and 
decrees, in all caſes within their authority and commillion. 

In what caſes they have juriſdiction, vide ante, (Co 1 Ke. 
D. E. 1, &c.) 

And the orders and proceedings of the commiſſioners, as well 
— commiſſion itſelf, ſhall be in Eugliſß, and not in Latin. 
I Sid. 78. 

_ does not require ſo- ſtrict a form as an indictment. 
I Sid. 78. 

If it charges A. to the repair, it need not ſay, what eſtate he 
las. K. 1 Sid. 145. 

| = UT (H. 2.) 
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(H. 2.) What not. 


But a decree by commiſſioners will be void, unleſs it be 30. 
cording to law and juſtice; for, acc to their diſcretion, im- 
ports that. R. 10 Cz. 140. a. 

50 they cannot purſue laws and cuſtoms of Romney Marſb, 
not warranted by the general laws of ſewers, except in ſuch 
places where ſuch cuſtoms by uſage have been allowed. 
KR. 10 Co. 140. 4. 


(H. 3.) Execution of Orders. 


By commiſſion upon the %. 23 H. 8. 5. the commiſſioners are 
authorized 20 compel by diſtreſs, fines, amerciaments, and other puniſh. 
ments, aways, or means, Wc. all they find negligent or rebelling in 
the works, reparations, &c. or negligent in the due execution of the 
commiſſion. 


(1) Remedp for Ocfault of the Commiſſioners. 


(I. 1.) By Certiorari. 


1 the commiſſioners make an order in a matter out of their ju- 
riſdiction, the order may be removed by certizrari into B. K. 
and quaſhed. R. 2 Cor. 336. R. 1 Vent. 67. 

And if the commiſlioners proceed aſter a certiarari allowed, an 
attachment ſhall go againſt them, and they ſhall be fined for their 
contempt. 1 Lev. 288, 1 Vent. 67. 1 Mad. 44. Ray. 186. 

Though by the /. 13 LJ. g. the commiſſioners ſhall not be com- 
pelled to return any of their ordinances, laws; or doings, or ſuſſer 
in their body, lands, or goods ſcr that cauſe; for this does not 
relate to returns to be made upon cer/izrari, but to the return cf 
their decrees in Chancery. R. 1 Lev. 288. I Vent. 67. 

$0 if the contempt be outrageous, they may be impriſoned, 
1 Vent. 66. R. 2 Cro. 336. 

Or indicted for a premunire. Per 
R. 2 Cro. 330. | 

So a certiorari hes to remove an order for appointing or removing 
a clerk, Sc. 2 Mod. Ca. 331. 

And if the certiorari; be quaſhed, another may be granted. 
2 Mod. Ca. 331. | 

But where an order is made for repair upon an inquiſition, 
finding that he ought to repair, the court will not grant a new 
trial, or quaſh the order, except where the party conſents to the 
repair in the mean time, and if found that he ought not, he ſhall 
be reimburied. 1 Sid. 78. 

So if an order be good in pt, it ſhall be confirmed for fo 
much, though it be quaſhed for the reſidue. 1 Sid. 145. 

So a certiorari cannot be d:manded of right, but ſhall be in the 
diſcretion of the court upon proper cauſe. 2 Mad. Ca. 3 2 

| [ 111ues 


7. 


wwiſd. 1 Mod. 44. 


Nonne 


[ues ſet by a judgment of the commiſſioners may be diſcharged 
on motion, though a certiorari would not he originally to remove 
their order. Rex v. Biſbop, in Sc. P. 1720. Bunb. 61. 

[If orders are removed by certiorari, and commiſſioners offer 
to try any iſſue defendant will take, which he refuſes, the court 
will not thereupon grant procedends but they will not file the 
orders, till the objections are firſt debated, that they may have 
it in their power to ſend them back. Rex v. Cann, H. 20 G. 2. 
Str, 1263. 


(I. 2.) By Action. 
So an action lies againſt the commiſſioners, or thoſe who act 
by their precept, if they do any thing out of their authority, 
Cant. Mo. 825. 


SHESP ELEAFORTAEM 
Vide Tuſlices, (S. 1c.) | 


r 
Vide Viſcount. 


Sheriff's Court. 
Vide County, (C. 1, &c.)—Czurts, (O. 4.) 


Sherik's Torn. 
Vide Leet, (A. B.) 


8 II 1 F 
Maſter of — 
Vid: Merchant, (E. 5, o.) Navigation, (I. 4.) 


Navigation of —— 
Vide Navigation, (I. 1, &c.) 


„J 1 So 
Vide County. 


635 &-V F130 
Vide Juſtices of the Peace, (B. 43.)—Leet, (L. 14.) 


eo 1 Wop 
Vide Patent, (C. 6.) 


SO NIFIICATER 
Vide Excommengement, (B. 2, &c.) 
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SIGN MANUA 
Vide Patent, (C. 7.) 


SILVER MINES, 
Fide Waife, (H. 1.) 
., 
Vide Eſglife, (N. 3.) 


SENGLE BIL L 
Vide Obligation, (C.) 


6 1 I HD 2 Ke 


of a common Perſon. 
Vide Action upon the Caſe for Defamation, (D. 1, &c.) 


of a Peer. 
Vide Aion upon the Cafe for Defamation, (B. 1, &c.)—Libel, (C. 4.) 


of a Title. 
Vide Action upon the Caſe for Defamation, (C. 1, &c.) 


9 BB & A GE 
Vide Guardian, (B. 1, &c.) Homage, (H.) 


a nnn 
Lide Prerogative, (C. 2.)—Uſes, (N. 2.) 


departing without Licence, 
Vide Juſtices, (S. 8.) 


r o. 
Vide Attorney, (B. 1, &c.) 


SOLVIT AD.DIEN. 
Vide Pleader, (2 W. 29.) 


EE = * We W 
Vide Fuſtices, (S. 13.) 


SS TD L-4£4 
Cure of 
I ide Eccleſiaſtical Perſons, (C. 15.) 


K 
Tide Parliament, (E. 5.— C. 14.) 


SPECIAL DAMAGE. 
Vide Action on the Caſe for Defamation, (D. 30.—G. 11.) 


SPECIAL PLEM 
Vide Pleader, (E. 15, &c.) 


SPECIAL TH 
Vide Dett, (A. 4.)—Temps, (G. 15.) 


TP ERS CC: 
Vide Parliament, (G. 7, 8, 9.) 


SPIRITUAL LORKRD& 
Vide Parliament, (D. 2.— G. 10.) 


SPIRITUAL OFFICES, 


Admiſſion to 
Vide Prohibition, (G. 4.) 


SPIRITUAL PERSONS. 
Vide Diſmes, (C. 2.—E, 2. 8,.)——Pleader, (2 8. 22.) 


SPIRITUALTIES, 


Guardian of 
Vide Præregative, (D. 26, 27.) 


8 PFO LIAT ION, 
Vide Diſmes, (M. 1.) 


SPORTS UNLAWFUL, 
Vide Fuſlices of the Peace, (B. 42.) 


SPRINGING USE. 
Vide Uſes, (K. 7.) 
S 2 A I = 3 Wm 
Vide Fuſtices, (M. 14.) 


S 2A & A © 
Vide Market, (F. 2.) 


STANDING MUTE. 
Vide Juſtices, (X. 2.) 


8 TAN DING SEISED. 
Fide Covenant, (G. 1, &c.) 


by 


Co 
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S PAN NW ARI E S. 
Vid: Courts, (L. 1, &c.) — Waife, (H. 2.) 


SIAR CHAMBER 
Vide Courts, (K.) 


STATE OFFICERS. 
Vide Officer, (E.) 


EAR DU T4 


Vide Aion upon Sbatute.— Capybold, (N. O.)—Feorfeiture, (C.\— 
Fuſtices, (S. 1, &c.)—Parliament, (G. 10, &c.—R. 1, &c,)— 
Pleuder, (C. 76.—2 S. 1, &c.)—Praſcriptian, (F. 3.) — Proi. 
bition, (F. 8.) 


Expoſition of Statutes, 
Vide Parliament, (R. 10, &c.) | 


Recital of a Statute. : 
Vide Aclian upon Statute, (G. H. I.) — Pleader, (2 S. 3.) a 
» Repeal of a Statute. d 

Vide Parliament, (R. g.) 
n 
Statute of Diſtcib::tions, : 

Vide Chancery, (3 D. 1.) 
| a I 

Statute againſt Gaming. 

Vide Pleader, (2 W. 26.) 7 


Statute of Limitations, 
Vide Chancery, (I. 1.—4 W. 17.)—Temps, (G. 1, &c.) 


Statute of Uſeg. 
Vide Uſes, (B. 1, 2.) | 


STATUTE MERCHANT. 
Vide Statute Staple. 


STATUTE-STAFLK 


(A) Statinte-Perchant and Staple; how bound by it. 


27 the V. 11 Ed. 1. de Acton Burnell, a merchant may cauſe 
> his debtor to come before the mayor of the faple, &c. and 
— th recognizance of his debt, which ſhall be entered on the 
roll, with tne ſeal of the debtor and the king, in cuſtody of the 
ma) wy Wo 
ly the f. de Merc. 13 Ed. 1. he ſhail come before the mayor, 
S vr other ſufficient men ſworn thereto, if the mayor, Sc. can- 
not attend, and acknowledge his debt and day of payment; and 
the recognizance ſhall be inrolled, and the roll double, one part 
to remain with the mayor, Ec. the other with the clerk thereto 
named; and the clerk ſhall make an obligation, to which the 
ſeal of the debtor ſhall be put with the king's ſeal, Sc. of which 


the one part ſhall remain with the mayor, Sc. the other with the 


clerx. 

y which flatutes the mayor, with the conſtables of the faple, 
may take recognizances of merchants of the able for mer- 
chandize only of the lame flaple, and not of others. Vide the ff. 
23 H. 8 Oo 6. 

The clerk of the /aple ſhall be named by the king, who may 
diſcharge him, and name another at his pleaſure. V. N. B. 165. 

Or the king, ex gratia, may iſſue a writ out of — — to the 
mayor, bailitls, &c. to diſcharge him, and chooſe another, where 
he does not dwell in the town, or cannot attend his office. 
F. N. B. 164. E. 

Or if he has not lands ſufficient to anſwer for miſconduct. 
Ibid, - 

If the ſtatute be not made purſuant to the ſtatutes in any ma- 
terial part, it will be * as if there be not two parts ſealed, 
Jen. 52. R. Cro. El. 233. 355. Bride. 19. 

Or with the ſeal of the” king and the party. Win. $4. 
R. Me. 405. 

If it be not before the mayor of the town appointed to be the 
able. Dal. 73» Br ids. 19. 

Though he alleges a pre! cription to take it, though this be 
eridence Gia it was appointed by the king to be of the „apl. 
R. Dal. 7 

If it bs before the attorney or deputy of the mayor. Per Fon. 
in. 83. 

Or beſore one bailiff, where there are two; for both make 
but one officer. Win. 83, 84. 

If it be not inrolled. Jin. 84. 

80 by the /t. 23 H. 8. 6. no mayor, &c, of Haple ſt: all take any 
recognizance, unleſs between merchants of the fame /aple for mere 
chandize of the ſame /aple, lawſully bought ar nd fold between 
them, on pain of 401. 

But the o niſſion of a circumſtancę not material does not vi- 
Lite ; as if it does rot particulariſe an” day of Da ment; ſor then 

iT 
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nenn 
Vide Courts, (L. 1, &c.) - Waife, (H. 2.) 


TEX. 
Vide Courts, (K.) 


STATE OFFICERS. 
Vide Officer, (E.) 


. 


Vide Adtion upon Statute.— Copybold, (N. O.) — Forfeiture, (C. — 
Fuftices, (S. 1, &c.) Parliament, (G. 10, &c.— R. 1, &c,)— 
Pleuder, (C. 76.— 2 S. 1, &c.)—Præſcriptian, (F. 3.) — Probi. 
bition, (F. 8.) 


Expoſition of Statutes. 
Vide Parliament, (R. 10, &c.) 


Recital of a Statute. 
Vide Aim upon Statute, (G. H. I.) — Pleader, (2 S. 3.) 


»* Repeal ol a Statute. 
Vide Parliament, (R. g.) 


Statute of Dilfcib::tions, 
FP ide Chancery, (3 D. 1.) 


Statute againſt Gaming. 
Vide Pleader, (2 W. 26.) 


Statute of Limitations, 
Vide Chancery, (I. 1.—4 W. 175.)—Temps, (G. 1, ccc.) 


Statute of Uſeg. 
Vide Uſes, (B. 1, 2.) 


STATUTE MERCHANT. 
Vide Statute Staple. 


S TATUTE-S TAPETEN 


(4) Statute⸗Jerthant and Staple; How bound by it. 


the /. 11 Ed. 1. de An Burnell, a merchant may cauſe 
I his debtor to come before the mayor of the flaple, Sc. and 
make recognizance of his debt, which ſhall be entered on the 
roll, with tne ſeal of the debtor and the king, in cuſtody of the 
mayors Wc 
By the ,. de Merc. 13 Ed. 1. he ſhall come before the mayor, 
S or other ſufficient men ſworn thereto, if the mayor, Sc. can- 
not attend, and acknowledge his debt and day of payment; and 
the recognizance ſhall be inrolled, and the roll double, one part 
to remain with the mayor, Sc. the other with the clerk thereto 
named; and the clerk ſhall make an obligation, to which the 
ſeal of the debtor ſhall be put with the king's ſeal, c. of which 


the one part thall remain with the mayor, &ec. the other with the 


clerk. 

By which flatutes the mayor, with the conſtables of the faple, 
may take recognizances of merchants of the ale for mer- 
chandize 8 of the lame ſlaple, and not of others. Vide the ft. 

23 H.8 0. 6 

The clerk of the /laple ſhall be named by the king, who may 
diſcharge him, and name another at his pleaſure. J. N. B. 165. 

Or the king, ex gratia, may iſſue a writ out of Chancery to the 
mayor, bailifls, &c. to diſcharge him, and chooſe another, where 
he does not dwell in the town, or cannot attend his office. 
F. N. B. 104. E. 

Or if he has not lands ſufficient to anſwer for miſconduct. 
Ibid, 1 

the ſtatute be not made purſuant to the ſtatutes in any ma- 
terial pant, it will be void; as if there be not two parts ſealed. 
Jen. 5 2. R. Cro. Til. 233. 355. Bridg. 19. 

Or with the ſeal of the king and tlie party. Win. 84. 
R. Mo. 405. 

If it be not before the mayor of the town appointed to be the 

rape, Dal. 73. Bride. 19. 

Though he alleges a preſc ription to take 
eridence that it was appointed by the 
R. Dal. 73. | 

If it be before the attorney or deputy of the mayor. Per Jen. 
in. 83. 

Or beſore one bailiff, where there are two; for both make 
but one officer. Win. 83, 84. 

If it be not inrolled. In. $.4. 

Do by the ff. 23 H. 8. 6. no mayor, Sc. of Paple hall take any 
recognizance, unleſs between merchants of the fame /aple for mere 
chandize of the ſame flaple, lawſuily bought an d fold between 
them, on pain of 40/7. 

But the o niſſion of a circumſtance: not material does not vis 


tate; as if it does rot particulariſe an day of pry ment; for then 


it, though this be 
0 be ft the flaple. 
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it ſhall be paid preſently. R. cont. Jen. 1. R. acc. per; 7, 
Fon. 52. Win. 83. 1 Ch. R. 28. Bridg. 19. 

If it be inrolled, though not by the hand of the cle, 
Win. 83. | 

If the party be not a merchant. Bid. 

So the conuſee may ſay, that the conuſor came before the mayor 
of L. without ſaying any thing of the ſtatute of Adden Burne!, 
R. Dal. 73. 

So a ſtatute does not need a delivery ; for it is matter of record, 
Cro. El. 494. 

If a ſtatute be void, a /uper/edeas of the extent may iſſue, 


Don. 1. 


Or the party may be relieved by audita querela. Fon. 52. 
R. Cro. El. 233. 355. Vide Audita Querela, (A.) 

So if a ſtatute, for want of a ſeal, c. be void as a ſtatute, it may 
be ſued as an obligation. R. Cro. El. 355. 494. 544+ M.. go;, 
Gould. pl. 137. | 


(B) Ketogniz ante. 


Y the /. 23 H. 8. 6. the chief juſtice of B. R. or C. B. and 
out of term the mayor of the faple at Weſtminſter, and the 
recorder of London, may take recognizances under the ſeal of the 
party acknowledging, and the ſeal which the king ſhall appoint, 
and the ſeal and name of the chief juſtice, &c. before whon 
acknowledged. 

The king ſhall aſſign one in the city of London, who, by him- 
ſelf or deputy, ſhall write and inrol the recognizance in two rolls 
indented, one to remain with the juſtice who took it, the other 
with the writer, . 

And at the requeſt of the creditor, his executor or adminiſtra- 
tor ſhall certify the recognizance under his ſeal into Chancery, on 
which the conuſee, &c. ſhall have like proceſs, execution, and ad- 
vantage, as on a ſtatute-ſtaple. Vide, for this, Lut. 430. 

But it is ſuſſicient, if it be found by verdict, that B. recognovit /: 
debere 2001, without ſaying by obligation, or under ſeal, or ſecundun 
formam flatuti ; for it ſhall be intended in a verdict of lay. gens 
R. 4 Co. 65. b. | 

As to other recognizances, vide in Obligation, (K.) 


(C) Jn what Panner a Statute or Recognizance biuds, 


A Statute or recognizance is a preſent duty. 

If a ſtatute, recognizance, or elegit, be extended, a reverſion 
is left in the conuſor. Co. L. 22. b. 

So if one ſtatute, &c. ſubſequent to another, be extended, the 
conuſee has an intereſt in the nature of a reverſion. Sems. per 


Ventris, 2 Vent. 326. Vide paſt, (Z. F.) 


And if both the ſtatutes are extended and aſſigned to the ſame 


perſon, the prior intereſt will be merged, 2 Vent. 327. Vie 


Surrender, (F.) 


S TAT UT E-STAP LE. 


(d) Exctution upon a Statute or Recognizance; in 
what Panner ſued. 


(D. 1.) Before the Mayor, &c. 


Y the ft. de AF. Burn. 11 Ed. 1. de Merc. 13 Ed. 1. if the 
B debtor does not pay, &c. the creditor ſhall bring his obligatiou 
to the mayor, &c. who ſhall incontinent cauſe the moveables of 
the debtor, to the amount of the debt, to be ſold and delivercd to 
the creditor by the praiſement of honeſt men, and the king's ſeal 
ſhall be put to the ſale, We. 

And if the mayor find no buyers, he ſhall deliver the ſaid 
moveables to the creditor at a reaſonable price, c. 

And the mayor may cauſe the body of the debtor (if lay) to be 
committed to the priſon of the town till he agree the debt. 

And therefore the mayor may make execution, where the co- 
nuſee lives, and has lands and goods within his juriſdiction. 


T. NM. B. 131. D. 
(D. 2.) Out of Chancery. 


By the ft. Act. Burn. 11 Ed. 1. & Merc. 13 Ed. 1. if the (5. 2) 


debtor have no moveables, of which the debt may be levied, or 
cannot be found within the juriſdiction of the mayor, he thall 


Chancellor ſhall direct a writ to the ſheriff to ſeize. the moveables, 
or the body of the debtor (if lay) and make him agree the debt in 
the fame manner as the mayor, if he had been in his power. 

So by the ff. de Merc. 13 Ed. 1. if the debtor agree not the 
debt in a quarter of a year, by ſale of his goods and lands, all 
his lands and goods ſhall be delivered to the merchant by reaſon- 
able extent, to hold till the debt be levied, 

By the /. 27 Ed. 3. g. the quarter of a year is ouſted z but exe- 
cution ſhall be on a ſtatute- ſtaple as on a ſtatute-merchant, 

And therefore, upon a ſtatute-{taple or merchant, if execution 
cannot be made within the e, the recognizance ſhall be certi- 
ied by the mayor into Chancery, under his ſeal, F. N. B. 130. C. 

And upon a ſtatute-merchant a capzas ſhall iſſue out of Chan. 
ry, returnable in B. R. or C B. 2 Vent. 326. F. N. B. 130.G. 
Cr;, Car. 45 1. 

Though a capias upon a ſtatute-ſtaple ſhall be returnable in 
Chancery only. F. N. B. 131. D. Cro. Car. 451. 8 

So a certificate ought to be made under the ſeal of the deputy 
for ſealing obligations of ſtatutes. F. N. B. 130. F. 

If the firſt certificate omits part of the obligation, whereby the 
conuſee cannot have execution, upon idavit a writ ſhall go to 
the mayor to make another certificate. #. N. B. 132. B. 

So it the Chancellor die, cr be removed before the obligation 
upon the firſt certificate be delivered into court, if the name of 
u. Chan;elicr be mentioned, F. N. B. 132, B. 5 
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If the mayor, Cc. refuſe to certify, the conuſee may have 4 
writ to him to make the certificate. F. N. B. 130: C. 131. D. 

And if he ſtill refuſe, he ſhall have an alias, pluries, and +. 
tachment. F. N. B. 130. D. 244. E. | 

So a recognizance upon the /. 23 H. 8. 6. ſhall be certified in 
the ſame manner by the clerk of the inrolment, as a ſtatute. 
ſtaple by the mayor. Lut. 430. 

But if a recognizance was certified before, it ought not to be 
certified again, without a ſpecial writ for that purpoſe, upon an 
afidovit that execution never was ſued. V. N. B. 130. D. 

8o execution in other manner than the ſtatute directs will be 
void; as if a capias iſſues out of C. B. without a certificate into 
Chancery, &c. 2 Vent. 326. 

So if the conuſee in a ſtatute-merchant dies after a certificate 
and a capins, upon which the conuſor is returned un invent:;, 
the executor of the conuſee ſha!] not have an extend; facias, but 
muſt have a new certificate and capinc. Cro. Car. 451. 

So aſter an extent ſued upon a ſtatute-ſtaple, if the conuſce, 
Sc. die, the executor mult begin de novo. Fer 3 J. Cre. cnt, 
Cro, Car. 451. 


(D. 3.) Execution out of Chancery, 


After the recognizance certified into Chancery, if the recog- 
niſor be an eccleſiaſtical perſon, a /evari facias ſhall be awarded 
to levy the debt of his moveable goods; for his bod y ſhall not be 
taken. F. N. B. 131. D. Keg. 298. 6. 300. F. N. B. 265. D. 
266. A. | 

If part of the debt be levied by levari facias, an alias levari facias 
may iſſue for the reſidue. Reg. 299. b V. N. B. 265. H. 

A tevari factas againit a clerk may be directed to the ſheriff, if 
he has a lay-ſce; otherwiſe it ſhall be to the biſhop of the dio- 
ceſe, where his benefice lies. F. N. B. 266. A. B. 

Or if he has beneſices in ſeveral dioceſes, there may be a writ 
for part to one biſhop, and another for the reſidue to the other 
biſhop. J. N. B. 266. A. 

And when the biſhop's power was taken away, his tithes might 
be taken by the ſheriff upon an eit. Hard. 65. 

So by the common law, upon a recognizance in Chancery, 2 
levari facias lies within à year againſt the recogniſor, though lay, 
for the money mentioned in the recognizance de terris et catallis 
levand'. F. N. B. 265. D. Reg. 298. 6. 

But after a year he muſt have debt upon a recognizance at 
the common law; and now by the ff. V. 2. 45. a ſcire facias. 
Reg. 298. b. | | : 

And in lieu of a levari facias, by the ff. IF, 2. 18. he ſhall have 
an elegit, Reg. 299. 4. 

If the ſheriff does not execute or return the /evari facias, there 
ſhall be an alias, pluriec, and upon that an attachment againſt 
the ſnerifl. F. N. B. 265. F. i 


STATUTE-STAPLE. 


If the recogniſor be a layman, a capias ſi laicus ſhall be awarded (b. 4. 


againſt him out of Chancery ; which, upon a ſtatute-ſtaple, ſhall 
be returned in Chancery only. F. N. B. 131. D. 

The capias upon a itatute-merchant may be returned in B. R. 
or C. B. F. N. B. 130. H. - 

So a capias upon a recognizance before a chief juſtice, &c. by 
the ff. 23 H. 8. ſhall be returned in Chancery. Lut. 430. 

If a man be in priſon upon a ſtatute-merchant, he ſhall have 
ſuſtenance with bread and water out of his goods. F. N. B. 
133. C. 

Fad if the mayor or ſheriff refuſe it, a writ ſhall be directed to 
him for that purpoſe. id. 


Upon a ſtatute-ſtaple, the capias ſi laicus alſo commands the (D. 3.) 


ſheriff quod omnia terras et catalla, &c. per ſacramentum, Cc. juxta 
verum valorem extendi et appreciari faciat, et prædicto (the conuſee) 
literari, Ec. F. N. B. 131. D. 

Upon a ſtatute-merchant, after the capias / laicus returned, an 
alias capias iſſues, reciting the firſt writ and return, which alſo 
commands quod corpus, &c. in priſona cuſtodirt faciat, ita quod per 
unum quarterium anni vivat de ſuo, et habeat omnia bona et terras de- 
literat” ut per ſe et ſuos de debito ſatisfaciat, et fi non, &c. tunc omnia 
lena, terras et tenementa (to the conuſee) liberari per rationabile pre- 
tum et extent” tenend”, c. Reg. Jud. 8. 

And afterwards a pluries capias 8 ſame effect. Reg. 

ud. 9. 

If ** the firſt capias / laicus, the ſheriff commands the bailiff 
of a liberty, who arreſts the conuſor, an alias capias goes, only 
to take the goods and lands. Reg. Jud. 68. a. 

And if all the goods and lands are not taken upon the firſt writ, 
there may be another writ for the other goods and lands, reciting 
the firſt, Reg. Jud. 68, ö. 

[After an extent on a ſtatute into one county, and a I berate 
returned and filed, the conuſee may have an extent into another 
county, if the prayer for the ſecond extent was entered at the 
time the firſt extent was taken out; otherwiſe not. Oates v. Ro- 
binſn, T. 7 G. Str. 461. Fort. 373.] 

[And the Chancellor will give leave to enter the prayer nunc 
pro tunc. bid.) 

If he has no lands but in a county palatine, the ſtatute ſhall 
be tranſmitted thither out of Chancery, to have execution. 
F. N. B. 132. A. | 

If he purchaſe lands after the acknowledgment of the ſtatute, 
they alſo ſhall be extended. Vin. 83. 

After a writ of extent, the ſheriff ſhall take the conuſor, ſhall 
extend and appraiſe his lands and goods, and ſhall make return of 
the extent and appraiſement to the Chancery. F. N. B. 131. D. 
Vide Execution, (C. 14.) 

So he ſhall extend a rent- charge, or other rent, though the ſta- 
tute ſpeaks only of goods and lands. R. Mo. 32. 

N may ſeiſe to be appraiſed, beſore inquihtion found. 

As. 563. : 
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The inquiſition ought to find the certainty of the conuſor'; 
eſtate ; for if it ſays, gued fuit ſeiſitus vel poſſeſſionatus, it will be 
inſuſhcient. Dy. 299. a. in Marg. 

So if it finds, that the conuſor is dead, et tempore recognition 
wit ſeiſitus de manerio de B., without ſaying of what eſtate ; for 
if he was ſeiſed for life, or in tail, the land was not extendible 
after his death. Dy. 299. a. 

If it finds, that he was poſſeſſed of a term of ſuch a date, Qs. 
which is miſtaken, it will be bad. R. Cro. El. 584. 

Or for a term dizerſorum annorum adhuc ventur”, without ſhewing 
the commencement or time of the term. KX. 4 Co. 74. 

If it finds, that he was ſeiſed of a tenement, it is bad, without 
ſhewing how many houſes, lands, Sc. Mo. 8. 

But an inquiſition need not find a certainty, of which it cannot 
be informed; and therefore, if it finds the poſſeſſion of a term 
adhuc ventur”, it 1s ſufficient, though it does not ſay when it com- 
menced, or for how many years. R. Cro. El. 584. Acc. upon a 
fieri facias, but cont. in an extent. 4 Co. 74. 

After an extent returned, a /:berate ſhall go to the ſheriff, re- 
citing the extend: facias and return, and commanding, that he de- 
liver the goods and lands to the conuſee, / per extentum et pretium 
illa habere volucrit. F. N. B. 131. D. Lut. 432. 

Till a /berate the land is not veſted in the conuſee. Dy. 67. . 
Jen. go. 

But after a /iberate awarded, the conuſee may enter, without 
delivery of the poſſeſſion by the ſheriff, Per 3 J. Ganwdy cont, 
Cro. El. 403. 

And the execution will be good, though the /berate be not re. 
turned. Semb. 1 Leo. 280. 2 Leo, 13. Dub. Godb. 82. Acc. 
1 Rel. 737. I. 55. K. 4 Co. 67. a. 

And if it be returned, the conuſee ſhall be eſtopped to ſay, he 
had not poſſeſſion. R. Sal. 563. 

But a conuſee, upon a ſtatute-ſtaple or merchant, may pray 
that the extendors thall take the land at the value extended. 
Co. L. 290. a. 1 

So a conuſee upon a recognizance by the ff. 23 H. 8. 6. 
Co. L. 290. a. | 

But not tenant by «/egit upon a judgment or recognizance in 
court. Co. L. 290. a. | 

Nor in execution upon a recognizance by bail. 2 Cre. 13. 

Nor in execution by elegit upon a recognizance in Chancery. 
R. cont. 2 Cro. 13. 

The conuſee may pray, that the extendors ſhall take the land 
at the value: extended, any time before his acceptance of the land. 
Tel. 55. 

Ar * day of the return of the writ. R. 2 Cre. 13. 
Mo. 753. FAY 

* hough the conuſor dies before the return, and his heir is n 
ward to the king. R. Tel. 55. | 

But after agreeing to the extent, the prayer is too hte 
15 H. 7.15.6. 4 
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As to an extent upon an elegit, vide in Execution, (C. 14.) 

As to the ſuit of the king, vide in Execution, (B. 3, &c.) 

By the ff. 32 H. 8. 5. if lands delivered in execution on a judg- 
ment, ſtatute, or recognizance, ſhall be evicted without fraud or 
default of the tenant, who holds them in execution, before the 
debt and damages are wholly levied, the recoveror or conuſee may 
have a ſcire facias againſt the perſon on whom the execution was 
firſt ſued, his heirs, executors, or aſſigns, of lands then liable, 
returnable in the ſame court forty days after the %,; and if the 
defendant makes default, or ſhews not cauſe, the chancellor, or 
juſtices of the court where the ſcire facias is returned, ſhall make 
2 new writ of the like nature of the former execution for levying 
the reſidue of the debt. | 

So if the conuſee after a /iberate enters, as he may, for that is 
tantamount to a delivery in execution. Co. L. 290. a. 

If a diſſeiſor enfeoffs the king, who grants to A. and afterwards 
grants the ſeigniory to B. who acknowledges a ſtatute upon which 
the ſeigniory is extended, and the land eſcheats, and then the 
diſſeiſee recovers, the conuſee ſhall have a re- extent, though the 
land was not delivered in execution, but the ſeigniory. Co. 
IL. 290. a. 

os conuſee of a recognizance by the /f. 23 H. 8. 6. if he be 
evicted, ſhall have a re- extent. Hid. 

So the executor or adminiſtrator of a recoveror, or conuſee, 
ſhall have a re-extent upon eviction. Bid. 

If the judgment be removed into B. R. by error, and affirmed 
there, he ſhall have a ſcire facias out of that court. Did. 

So if the firſt extent or inquiſition be inſuſſicient, he may have 
anew extent. Co. L. 290. a. Dy. 299. a. 

But if by the eviction the party is not totally ouſted of his re- 
medy for sf reſidue of his debt, there ſhall not be a re- extent; 
as if a part only be evicted. Co. I. 289. b. 2 Cr. 338. 

If all but one acre be evicted ; for if he has a remedy in preſents 
vel futuro for the whole or part of the debt, he ſhall not have a 
je- extent. Co. L. 289. b. 4 Co. 66. a. 

So if he, who extends, be ouſted by a ſubſequent extent upon 
a prior ſtatute, he ſhall not have a re-extent ; for after the former 
extent ſatisſied, he who extended firſt hall have it again. Co. 
I. 289. b. R. 4 Co. 66. a. Fulwod. 

Or if he be ouſted by a woman who claims dower, Co. 
L. 289. b. R. 4 Co. 66. a. 

Or by a leſſee for life or years upon a leaſe made by the conuſor 
before the ſtatute. Co. L. 289. b. 

Yet by the /f. 8 Geo. 25. if before or after filing the /iberate, it 
be made appear to the Chancery, that ſufficient has not been ex- 
tended or levied, Cc. or any lands, Oc. be evicted, the court 
may award a re- extent, one or more, and a /iberate thereon. 

90 after full ſatisfaction upon an extent returned and filed upon 
record, there ſhall not be a re-extent. Ce. L. 290. a. 

50 after an extent filed, there ſhall not be a re-extent, thougli 
kyeral lands are omitted. 1 - 356. : 
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So in no caſe ſhall there be a re- extent, except where the ſuſt. 
extent was void, 1 Sal. 39. 


(E) What Intereſt the Conuſee Hall Have, 
Y the ff. de Marc. 13 Ed. 1. the conuſee ſhall have ſeiſin of 


all the lands, Sc. 

And by the /. 27 Ed. 3. he ſhall have an eſtate of free. 
hold, Sc 

And therefore he has quaſi the frechold, of which he may main. 
tain an aſſiſe. 2 Vent. 327. 

50 the conuſee may have gugſ a reverſion, and if there was 2 
prior leaſe, may diſtrain or have debt for the rent. 2 Vent. 328, 
R. 2 Cro. 424. 477. Vide ante, (C.) 

And a conuſee muſt attorn to a grant of the reverſion, as a. 
tenant for life or years. 2 Vent. 328. 

50 if a rent be extended, he may avow a diſtreſs for rent. 
Dy. 105.b. Dal. 34. 

But a conuſee, in debt for rent, muſt ſhew the extent and in- 
quiſition returned upon it, and it is not ſufficient to ſay, that it 
was delivered to him by extent. R. 2 Cro. 569. 

50 a conuſee ſhall hold by virtue of his firſt extent till the debt 
be ſatisfied, though part Le evicted for life or years, or by a 
former extent, after ſuch eſtate ſo evicted is determincd, 
R. 4 Co. 66. b. 

Till the debt with coſts be ſatisfied. 15 H. 7. 15.6. 

So a conuſee may aſſign his intereſt. 4 Co. 66. Skin. 263. 


Vide Aſſignment, (A.) 


(F) Yow His Jutereſt ſhall be determined. 


BU the intereſt of the conuſee in the land determines by his 
releaſe of the debt. 2 Vent. 327. 

So a releaſe to him, by him in the reverſion, merges his intereſt. 
2 Vent. 327. 

So if the conuſce purchaſes part of the inheritance, all his in- 
tereſt is merged. 2 Vent. 327. 1 And. 266. 

Or takes a leaſe for years of the reverſion after an eſtate for 
years. R. Pal. 272. 

And thereby his intereſt is ſuſpended during the years. 
R. 2 Gro. 477. 

50 he may ſurrender to him in the reverſion. Vide Sur- 
render, (F.) | 

Or forfeit his eſtate by a feoffment, &c, 2 Veni. 328. Vide 
Forfeiture, (A.) 

So if a fine be levied of land after a ſtatute extended, and hve 
years paſſed, the intereſt of the conuſee will be barred by ſuch fine 
and non-claim. 2 Vent. 329. 332. Vide Fine, (I. 2, 3.) 

If a conuſee purchaſes or takes a leaſe, Sc. of part cf the eſ⸗ 


. tate extendible, his intereſt, by reaſon of the ſtatute, is extin- 


guiſhed fo entirely in the land purchaſed or demiſed, that his 
extent 
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extent of it is void, and a ſecond conuſee may extend. 
N. Pal. 272. 

So the intereſt of the conuſee ſhall be determined by ſatisfac- 
tion acknowledged upon record of the ſtatute. 2 Yent. 336. 

So by ſatisfaction from the profits according to the extended 
value. 2 Vent. 325. 

Or by accidental profits. 

But an extent ſhall not be determined as to goods or land by 
eſcape of the conuſor. R. 1 And. 266. 

Nor by purchaſe of parcel of the lands, which the conuſor had 
at the time of the recognizance or ſtatute acknowledged. 


R. 2 And. 171. 


(G) Kemedp if the Conuſee be ſatisfied. 


F the conuſee be ſatisfied his debt, by any accidental profit, or 

by perception of the profits, the conuſor ſhall have a ſcire fa- 
cias againſt him ad computandum. 4 Co. 66. b. 2 Vent. 338. 

And upon ſuch ſcire facias the conuſee ſhall account according 
to thè extended value, and not according to the real value, 

And if by the extended value the conuſee be fatished, the co- 
nuſor ſhall have judgment. 

Or if the conuſor pay all that remains due upon the account, 
with damages. 2 Vent. 338. 

So if the conuſee be ſatisfied by perception of the profits, thoug 
not by the extended value, the conuſor ſhall be aided in equity 
but ſhall pay the coſts and damages which the conuſee ſuſtained, 
though they exceed the penalty of the original debt. 2 Vent. 338. 
R. Hard. 136. 

And by a bill in equity the conuſor ſhall compel the conuſee to 
account according to the real valus by him received. 2 Vent. 338. 
Hard. 136. i 

But the conuſor cannot enter without a ſcire facias, though by 
effluxion of time the debt and damages may be intended to be 
ſatisfied according to the value of the lands; for the conuſce thall 
hold, till not only the debt and damages, but alſo his colts, la- 
bour, and expences are ſatisfied, which ought to be aſcertained 
by the court. R. 4 Co. 67. b. 

So no one ſhall have a ſcire facias but the conuſor; and there- 
fore if the conuſor, after the recognizance, grants a rent-charge, 
and the conuſee be ſatisfied, the grantee may diſtrain, and in re- 
plevin it may be tried, whether fatisfied or not. K. Fen. 456 
Cv. Car. 598. 

Vide more concerning Statute Staple in Dett, (A. 3.) — Eu- 
fant, (B. 4.) 
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Lord High Steward. 
Vide Officer, (E. 4.) 


Steward of the King's Houlchold. 


5 Vide Courts, (H.) 
l | F 
? Stile of a Court. 


Vide Copyheld, (R. 8.) - Courts, (P. 6.) 


King's Stile. 
Vide Roy, (B.) 


E. 
Vide Fine, (I. 2.) 


Att of a Stranger. | 
Vide Abatement, (H. 54.) — Condition, (L. 14.) 


. Un 


Vide Parliament, (L. 11.) — Preregative, (C. 1, &c.— D. 34, 35. 
— Trade, (A. 5, &c.)— War, (B. 6, 7.) x55 


SUBMISSION TO AWARD, 
Vide Arbitrament, (D. 1, &c.) 


SUBORNATION. 
Vide Fuſtices of the Peace, (B. 103. 105.) 


l „ 
; Vide Chancery, (D. 1.) 


] T2” 81D :x. : 
7 Vide Parliament, (H. 13.) 

| SUBSTRACTION OF TITHES. . 
: ' Vide Probibition, (G. 7.) 

Lo re 
t SUCCESSION. e 
[ Vide Biens, (D. 1.)—Franchiſes, (F. 16.) be 
f GT V 
. SUGGESTION. 

1 Vide Grant, (G. 9. Patent, (F. 2. — Prohibition, (H. 2.) 
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Privilege of — 
Vide Attorney, (B. 17.)—Dett, (G. 11.)—London, (L. 3. —Præro- 
gative, (D. 8 5.— Privilege, (C. I, 2.) 


Continuante of Suit. 
Vide Pleader, (V. 1.) 


Former Suit depending. 
Vide Chancery, (I. 1.) 


Surtealing of Suit. 
Vide Aion upon the Caſe upon Aſſumpſit, (B. 1.) 


SUIT OF COW 
Vide Cepyhold, (K. 13. 16, 17.) 


Avowry for Suit. 
Vide Temps, (G. 14.) 
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Vide Juſtices of the Peace, (C. 2.— D. 3.)—Parliament, (C.)—Pro- 
ceſs, (D. 1. 9.—E. 1.) — Servers, (C. G.) 


Summons and Severance. 
Vide Aſſiſe, (B. 10.) 


& UV ND 4's 
Vide Temps, (B. 3.) 


SUPERSEDEAS. 


, E a priſoner be not charged within the times allowed by the 
rules of the court, he may have a writ of ſuperſedeas.* 

And when he is once ſuperſedeable, he always continues ſo, 
while he remains in the ſame cuſtody and under the ſame proceſs. 
1 Term Rep. 591.“ 

But if a priſoner on me/re proceſs be ſuperſedeable for any ir- 
regularity, he cannot take advantage of that after he is charged in 
execution, if he had any opportunity of applying on that ground 
before he was charged in execution. Id. Bid.“ 


Vide Audita Querela, (E. 5.) —Certiorari, (E,—F,—H. 1, 2.)—— 
Chancery, (4 Q.) Forceable Entry, (D. 28.) Pleader, 
(3 B. 12.) 
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SUPERSTITION 
Vide Fuftices of the Peace, (B. 15.) 


SUPERSTITIOUS USES. 
Vide Uſes, (M.) | 


SU EE ICAYILT. 
Vide Chancery, (4 R.)—Forceable Entry, D. 16, 17.) 


[. . 
Vide Parliament, (H. g, &c.— 17.) 


S UPPOS AL. 
Vide Pleader, (G. 13.) 


SUPPRESSION OF RIOTS, &c. 
Vide Ferceable Entry, (D. 8.) Fuſtices of Peace, (B. 9.) 


SUPREMACY. 
Vide Prærogative, (D. 17.) 


dS UR CONCEGSSTTYT. 
Vide Fine, (E. 14.) 


SUR CONUSANCE DE DROIT COME CEO, &. 


Vide Fine, (E. .) 


SUR CONUSANCE DE DROIT TANTUM. 
Vide Fine, (E. 12.) 


. 
Fide Bail, (E.) — Chancery, (4 D. 6. 15.) 


—— of the Peace, 


Vide Forceable Entry, (D. 16, &c.) — Fuftices of Peace, (B. 5, 6, 7+) 


—— of good Behaviour. 
Vide Justice of Peace, (B. 5. 8.) 


S HS IT 9:© 
Vide Phyſicians, (D.) 


S UR GRANT AND RENDER, 
Vide Fine, (E. 13.) 


1 
SURPLUSAGE. 
Vide Pleader, (C. 28, 29.— E. 12.—8. 28. 29.) 


— . / T1 


SURPRIZE. 
Vide Chancery, (4 D. 22.) 


SURRENDER, 
(A) Surrender, what ſhall be, in Fag. 


Surrender is the reſignation of a particular eſtate for life, 
or for years to him in the immediate reverſion or remainder. 
Co. L. 337. 6. 

A ſurrender ſhall be by expreſs words, or by operation of law. 
Co. L. 338. à. 

An expreſs ſurrender does not require the word ſurrender, for 
any words tantamount are ſufficient. 2 Rol. 497. J. 55. 

As if a leſſee grants ti:at the leſſor ſhall have his land, or grants 
his land to him. 2 Rol. 498. J. 2. 

Or grants to him totum flatum ſuum. 2 Rel. 497. J. 35. 

Or leaſes to him for his life. 2 Rol. 497. J. 15. 

Or ſays to him, Tagree you ſhall enter into the land. 1 Les. 280. 

Or, I am content you ſhall have it. R. Cro. El. 488. 

So a ſurrender will be good in the abſence of him to whom 
made, for his aſſent ſhall be preſumed, if it does not appear to 
the contrary. Cont. per 3 J. Vent. acc. and the judgment of the 
3 J. was athrmed in B. &. but afterwards reverſed in parliament. 
2 Vent, 199, &c. Sho. 297. 3 Med. 297. 3 Lev. 284. Ca. 
Parl. 151. 

If a leaſe come into the hands of the original leſſor, by an 
agreement between him and the aſſignee of the original leaſe, 
« that the leſſor ſhall have the premiſes as mentioned in the leaſe, 
« and ſhall pay a particular ſum, over and above the rent, an- 
« nually, towards the good-will already paid by ſuch aſſignee;“ 
this agreement will operate as a ſurrender of the whole term; 
and the ſum mentioned in the agreement will be conſidered as a 
ſum to be paid annually in groſs, not as rent. 1 Term 
Rep. 441.* © 

What ſhall be a ſurrender in law, vide pot, (I. I, 2.) 


(B) When without Deed. 


A Surrender of an eſtate for life in land, by the common law, 
might be made without deed or livery, for nothing operates 

but the reſtoration of the particular eſtate to him in reverſion or 

remainder, Co. L. 338. a. 2 Rol. 498. J. 23. 40. 

Though it was originally created by deed. Co. L. 338. a. 

So A. tenant for life, reverſion to B. for life, they might join 

in a ſurrender without deed ; for it will be firſt the ſurrender 

of 4. and afterwards of B. 2 Rol. 498. J. 20. R. 2 Rel. 20. 


Cro, El, 269. 
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SURRENDER, 


So a jointenant might ſurrender to his companion (admittin 
that he may ſurrender) without deed. 2 Rel. 498. J. 43. Vide 
pot (E.) : , 

So a leſſee for years might ſurrender by parol. R. 1 Vow, 
242. 272. 

[Leaſe by deed, for any number of years, may be ſurrendereq 
without deed, by note in writing, without ſ{tamp-dutys Farm 
v. Rogers, T. 28 & 29 G. 2, 2 Will, 26.] 


(C) UWhen not, 


UT by the common law, an eſtate, which lay in grant, and 

could not be created without deed, could not be ſurrendered 
without deed. Co. L. 338. a. 

As, a corody, rent, &c. 2 Rel. 498. J. zo. 

An ofhce. 1 Vent. 297. 

So if there be a feoffment to A. for life, remainder to B. for 
life, remainder in fee to C. though the remainder to B. com- 
menced without deed, it cannot be ſurrendered without deed, 
Co. L. 338. a. K. per 3 J. 2 Rol. 20. 

So a leſſee for years of a manor could not ſurrender without 
deed. R. 2. Rol. 498. J. 35. 

So a corporation aggregate cannot make a ſurrender of their 
lands without deed. 10 Co. 67. 6. 

And now by the f. 29 Car. 2. 3. no leaſe, eſtate, or intereſt of 
freehold, or term of years, or any uncertain intereſt, not being 
copyhold, in or out of any manors, lands, &c. ſhall be ſurrer- 
dered, &c. unleſs by deed or ncte in writing, ſigned by the party 
ſo ſurrendering, or his agent thereunto authorized in writing, or 
by act and operation of law. 


(D) That Cate map be ſurrendered, 


Surrender regularly ought to be of a particular eſtate; as of 
an eſtate for life or for years. 2 Rel. 494. /. 27. 

So tenant by ſtatute-ſtaple, merchant, or egit, may ſurrender. 
2 Rel. 494. J. 44. 

So a deviſee for ſo many years, till he receives ſo much mo- 
ney, though he has only a chattel and no eſtate in the land. 
2 Rol. 494. J. 40. 

So if a leſſee demiſes to his leſſor for a leſs term rendering rent, 
he may ſurrender his reverſion to his leſſor, whereby the rent wil 
be extinguiſhed. 2 Rol. 494. J. 55. 

So if there be a leſſee of a term to commence after the death 
of A. and a grantee of the inheritance makes a leaſe for 21 years, 
and then the leflec of the future intereſt aſſigns to the grantee 0! 
the inheritance, his intereſt will be merged. R. 2 Cre. 619. 
So a grant of the next avoidance will be ſurrendered by an at- 
ceptance of a grant of the next avoidance de novo. Sem. 


Bul. 33. ; 
I Baul. 33 = 90 
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SURRENDER. 


So tenant in dower, or by curteſy, may ſurrender, though their 
eſtate is created by law. Co. L. 338. a. 

So an eftate of a thing, which lies in grant, may be ſurrendered 
to the terretenant, though it be an eſtate in fee; as tenant in fee 
of a common, rent, &c. may ſurrender his intereſt to the terre- 
tenant. Perk. ſ. 585. 

So the tenant in a precipe, or other real action, though he be 
ſeiſed in fee, may ſurrender his eſtate to the demandant without 
livery. 2 Kel. 494. J. 30. 

So the tenant in a cefſuvit. Qu. Perk. ſ. 585. 


(E) What not. 


RY: regularly a tenant in fee cannot ſurrender his eſtate ; 
and therefore the very tenant cannot make a ſurrender to his 
lord. 2 Rel. 494. J. 23. 

Though he be the very tenant of the king. 2 Rol. 494. J. 25. 

So the diſcontinuee of tenant' in tail cannot ſurrender to the 
iſſue in tail. 2 Rol. 494. J. 29. 

So a jointenant cannot ſurrender to his companion. 2 Rol. 
494. J. 10. 

So a tenant at will cannot ſurrender properly, 1 Les. 177, 8. 

So a right cannot be ſurrendered: and therefore a tenant for 
life being diſſeiſed, cannot make a ſurrender before entry. 
2 Rol. 494. J. 49. Co. L. 338. a. 

Nor a leſſee for years being ouſted. 

Yet if the leſſor waives his poſſeffion, the leſſee, before entry, 
may ſurrender to him. Perk. /. 603. 

So if the leſſee enters and aſſigns to B. the aſſignee may ſur- 
render before entry, for the aſſignment gives him actual poſſeſſion 
before entry. R. 2 Rl. 495. J. 15. 


(F) To whom it map be made. 


A Surrender ought to be to him who has the immediate rever- 
ſion or remainder. Co. L. 337. 6. | 

And to him who has the immediate reverſion or remainder, a 
ſurrender may be, whether he has it in fee or in tail. 

So if he has it only for life. 2 Rol. 494. J. 12. 

So a leſſee for years may ſurrender to him, who has the rever- 
ion only for years. R. Cro. El. 302. Adm. 2 Vent. 327. 
Though the leſſee be for ſeveral years, and the reverſioner has 
it only for one year, or a leſs term, Per Poph. and Fenner, 
Cre. El. 302, 

So if a ſtatute be extended, and afterwards there is another 
extent upon a later ſtatute, the conuſee of the former ſtatute 
may ſurrender to him who has the intereſt in the laſt extent; 
for he has graft a reverſional intereſt. Per Vent. 2 Vent. 327. 
And if the intereſt in both ſtatutes comes to the ſame perſon, 
« amounts to a ſurrender of the former. Skin. 263. 1 
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SURRENDER, 


If a leſſee demiſes part of his eſtate to the leſſor, he may fur. 
render the other part; for the reverſion of that remains in the 
lefſor. 2 Rol. 494. J. 54. 

So if a leſſee for thirty years demiſes for ten years, both the 
leſſees joining in a ſurrender, it will be good; for it thall be con. 
ſtrued the ſurrender of the leſſee for thirty years firſt, and then of 
the leſſee for ten years. PJ. Com. 541. a. 

So a ſurrender to an infant will be good; for his aſſent ſhall be 
preſumed till a diſagreement appears. R. 2 Vent. 208. Ca, 
Parl. 151. 


(G) To whom not, 


BU a ſurrender to him, who has not any reverſion in him, is 


void; as if a reverſion be granted to B. a ſurrender to him 
by a leſſee before attornrient (when the reverſion does not veſt 
till attornment) is void. Adm. Cro. El. 803. 

So if a leſſee for years to commence at Michaelmas ſurrenders 
before Michaclmas by deed, it is void; for till Michaelmas the 
leffor had not any reverſion, in which it could merge. Co. I. 
338. a Vide poſt, (I. 1.) 

So a ſurrender cannot be made, if the reverſion or remainder 
be not immediate; as if a leſſee for thirty years leaſes to B, for 
ten years, B. cannot ſurrender to the firſt leſſor, Pl. Com. 541. a. 

If a ſtatute be acknowledged to A. and another to B. and a 
fine levied by him in the reverſion to A. his eſtate is not merged; 
for the me/ne intereft of B. prevents the ſurrender of merger of 
his eſtate, Skin. 263. | 

So a ſurrender to a leſſor, who diſagrees to it, will be void, 
Mar. pl. 10, 2 Fent, 207. 


(H) What will not be a Surrender, 


80 if a leſſee, &c. reſerves to him any part of the eſtate, it is 
not a good ſurrender; as if he grants all his term to the leſſor, 
except the laſt year, month, or day. RX. 2 Rol. 497. J. 30. 498. 
J. 5. 3 Bul. 203, 4. 

Or leaſes to his leſſor for his life; for he has a poſſibility to 
have it again. 2 Rel. 497. J. 5. 10. 

Zo if the leſſee agrees with the leſſor by parol, that he ſhall have 
it rendering ſo much rent, it is not a ſurrender; for it appears 
that rent was intended to be reſerved, which cannot be by par 
upon a ſurrender, and therefore it will be only a leaſe at will 
R. Dy. 251. b. 2 Rol. 497. l. 45. 1 Leo. 177. 

So if the leſſee demiſes to the leſſor and the heirs of his body, 
it will not be a ſurrender; for a ſpecial occupant is appointed. 
2 Rol. 497. J. 37. 

So if the leſſee ſurrenders to the leſſor to the uſe of another, 
the uſe cannot ariſe upon the eſtate extinguiſhed by the ſurrender. 
R. Pal. 359. 80 


SURRENDER 


80 if the leflee permits the leſſor of a manor to hold a court 
there, and ſays generally in his preſence, I have nothing to ds here, 
it is no ſurrender. Semb. 1 Leo. 280. 2 Les. 49. 

Or if the leſſor ſays I will have ſuch a chamber, and the leſſee 
agrees, and the leſſor puts his goods there, it is no ſurrender of 
that part, but only a permiſhon to put his goods there. 3 Les. 
224. Vide poſt, (I. 2.) 

So if the leſſee delivers his leaſe to A. to deliver with all his 
eſtate to the leſſor, and A. does accordingly ; for he cannot make 
a ſurrender by attorney. R. Cro. El. 488. 

So if a leſſee for years leaſes to B. for a leſs term, who regrants 
or releaſes to the firſt leſſee, it is no ſurrender; but the firit 
leſſee ſhall have it for all the years. Adm. Cro. El. 302. R. Cre. 
El. 173. 

80 if a leaſe be to A. for ten years, remainder to B. for twen- 
ty years, and B. releaſes all his right and eſtate: to A. he ſhall 
have it for thirty years. Co. L. 273. 6, 


/ | (J) Surrender in Law. 
(I. 1.) What ſhall be, 


80 it ſhall be a ſurrender by operation of law, if a leſſee for 
life enfeoffs him in the reverſion in fee; for his eſtate will be 
merged. 2 Rol. 496. J. 42. 

So if he grants to him zotum fatum ſuum. 2 Rol. 497. J. 35. 

So if he enfeoffs huſband and wife, ſciſed of the reverſion in right 
of the wife. 2 Rol. 496. J. 49. 

So if leſſee and leſſor join in a feoffment, it will be the ſurrender 
of the leſſee and the feoffment of the leſſor. Pl. Com. 140. 6. 

So a feoffment by a leflee for life to him in the reverſion is a 
ſurrender z though the reverſioner be an infant. 2 R.. 496. J. 42. 

So if leſſee for life demiſes to him in the reverſion for the life 
of the leſſee, it will be a ſurrender z though there be a poſſibility 
of an occupant. 2 Rol. 497. /. 15. 

Or for the lives of the leſſor and leſſee; for it can never revert 
to the leflee. R. 2 Rol. 497. J. 17. 

So if a leſſee for life or for years accepts a feoffment from him in 
the reverſion or remainder, that amounts to a ſurrender of his 
eltate, 2 Rol. 495. J. 25. 

So if there be a feoffment to A. to the uſe of himſelf for life, 
and afterwards to A. and his heirs, and A. by pare, without deed, 
but upon an agreement that the feoffor ſhall have it again, makes 
livery to him upon the land, this amounts to a ſurrender of his 
eltate, and alſo to a feoffment. R. Dy. 358. a. 

So if leſſee for life accepts a leaſe from the leſſor, it will be a 
lurender. Al. 59. 

ough the new leaſe be only for years. Did. 

So if leflce for years accepts a new leaſe from his leſſor, it will 
de a furrender in law, for this affirms him able to make a leaſe. 
R. Pl, Com. 106. 4. 107. ö. 
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SURRENDER, 


If a leflee demiſes part of his eſtate to the leſſor, he may fur. 
render the other part; for the reverſion of that remains in the 
lefſor. 2 Rol. 494. J. 54. 

So if a leſſee for thirty years demiſes for ten years, both the 
leſſees joining in a ſurrender, it will be good; for it thall be con- 
ſtrued the ſurrender of the leſſee for thirty years firſt, and then of 
the leſſee for ten years. PI. Com. 541. a. 

50 a ſurrender to an infant will be good; for his aſſent ſhall be 
preſumed till a diſagreement appears. R. 2 Vent. 208. Ca, 
Harl. 151. 


(G) To whom not, 


BU a ſurrender to him, who has not any reverſion in him, is 

void; as if a reverſion be granted to B. a ſurrender to him 
by a leſſee before attornrient (when the reverſion does not veſt 
till attornment) is void. Adm. Cro. El. 803. 

So if a leſſee for years to commence at Michaelmas ſurrenders 
before Michaelmas by deed, it is void; for till Michaelmas the 
leffor had not any reverſion, in which it could merge. Co. I. 
338. a Vide poſt, (I. 1.) 

So a ſurrender cannot be made, if the reverſion or remainder 
be not immediate; as if a leſſee for thirty years leaſes to B. for 
ten years, B. cannot ſurrender to the firſt leſſor, Pl. Com. 541. a. 

If a ſtatute be acknowledged to A. and another to B. and a 
fine levied by him in the reverſion to A. his eſtate is not merged; 
for the meſne intereſt of B. prevents the ſurrender of merger of 
his eſtate, Skin. 263. | 

So a ſurrender to a leſſor, who diſagrees to it, will be void. 
Mar. pl. 10. 2 Fent, 207. 


(H) What will not be a Surrender, 


O if a leſſee, Sc. reſerves to him any part of the eſtate, it is 

not a good ſurrender; as if he grants all his term to the leſſar, 

except the laſt year, month, or day. R. 2 Rel. 497. J. 30. 498. 
J. 5. 3 Bul. 203, 4. | 

Or leaſes to his leſſor for his life; for he has a poſſibility to 
have it again. 2 Rol. 497. J. 5. 10. 

Zo if the leſſee agrees with the leſſor by parol, that he ſhall have 
it rendering ſo much rent, it is not a ſurrender; for it appears 
that rent was intended to be reſerved, which cannot be by pars 
upon a ſurrender, and therefore it will be only a leaſe at will, 
R. Dy. 251. 6. 2 Rol. 497. J. 45. 1 Leo. 177. 

So if the leſſee demiſes to the leſſor and the heirs of his body, 


it will not be a ſurrender; for a ſpecial occupant is appointed. 


2 Rol. 497. . 37. 

So if the leflee ſurrenders to the leſſor to the uſe of another, 
the uſe cannot ariſe upon the eſtate extinguiſhed by the ſurrender. 
R, Pal. 359. $ 


SURRENDER, 


80 if the leſſee permits the leſſor of a manor to hold a court 
there, and ſays generally in his preſence, I have nothing to ds here, 
it is no ſurrender. Semb, 1 Leo. 280. 2 Les. 49. 

Or if the leſſor ſays I will have ſuch a chamber, and the leſſee 
agrees, and the leſſor puts his goods there, it is no ſurrender of 
that part, but only a permiſſion to put his goods there. 3 Les. 
224. Vide poſt, (I. 2.) 

So if the leſſee delivers his leaſe to A. to deliver with all his 
eſtate to tae leſſor, and A. does accordingly; for he cannot make 
a ſurrender by attorney. R. Cro. El. 488. 

So if a leſſee for years leaſes to B. for a leſs term, who regrants 
or releaſes to the firſt leſſee, it is no ſurrender; but the firit 
leſſee ſhall have it for all the years. Adm. Cro. El. 302. R. Cre. 
El. 173. 

So ? a leaſe be to A. for ten years, remainder to B. for twen- 
ty years, and B. releaſes all his right and eſtate to A. he ſhall 
have it for thirty years. Co. L. 273. 6. 


4 (1) Surrender in Law. 


(I. 1.) What ſhall be. 


80 it ſhall be a ſurrender by operation of law, if a leſſee for 
life enfeoffs him in the reverſion in fee; for his eſtate will be 
merged. 2 Rol. 496. /. 42. 
So if he grants to him zotum fatum ſuum. 2 Rol. 497. J. 35. 
So if he enfeoffs huſband and wife, ſciſed of the reverſion in right 
of the wife. 2 Rol. 496. J. 49. 


So if leſſee and leſſor join in a feoffment, it will be the ſurrender 


of the leſſee and the feoffment of the leflor. PI. Com. 140. 6. 

So a feoffment by a leſſee for life to him in the reverſion is a 
ſurrender ; though the reverſioner be an infant. 2 Rl. 496. J. 42. 

So if leſſee for life demiſes to him in the reverſion for the life 
of the leſſee, it will be a ſurrender; though there be a poſſibility 
of an occupant. 2 Rol. 497. J. 15. 

Or for the lives of the leſſor and leſſee; for it can never revert 
to the lefſee. R. 2 Rol. 497. J. 17. 

So if a leſſee for life or for years accepts a feoffment from him in 
the reverſion or remainder, that amounts to a ſurrender of his 
eltate, 2 Rol. 495. J. 25. 

So if there be a feoffment to A. to the uſe of himſelf for life, 
and afterwards to A. and his heirs, and A. by parol, without deed, 
but upon an agreement that the feoffor ſhall have it again, makes 
livery to him upon the land, this amounts to a ſurrender of his 
eltate, and alſo to a feoffment. R. Dy. 358. a. 

So if leſſee for life accepts a leaſe from the leſſor, it will be 2 
lurrender. Al. 59. 

hough the new leaſe be only for years. Did. 
So if leflce for years accepts a new leaſe from his leſſor, it will 
2 furrender in law, for this affirms him able to make a leaſe. 


R. Pl. Com. 106. a. 107. b. 
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SURRENDER, 


Though the new leaſe be for a leſs term. R. Dy. 146, J. 
2 Rol. 495. I. 53. 2 Cro. 84. 

Or by pare/, when the firſt leaſe was by indenture, Dy. 140. l. 
2 Rol. 496. J. 3. | 

Though the new leaſe commence at a future day, it will be 
a ſurrender immediately. R. 5 Co. 11. 5. Cro. El. 522, R. 
2 Rol. 496. l. 5. R. Mo. 636. 2 Cro. 84. Per 3 J. Poph. by 

Though the new leafe be defeazable. 2 Rol. 495. J. 40. 

Or upon condition to be void, upon ſuch an act, which is af. 
terwards done. PI. Com. 107. 6. | 

So if he accepts a leaſe at will. Mo. 637. 

So if a leſſee for years, to commence at Michaelmas, beſore 
Michaelmas accepts a new leaſe to commence immediately, it will 
be a ſurrender of the former leafe, though it was only a future in- 
— ER£623$;4.- - 

So if before Michaclinas he accepts a new leaſe to commence 
alſo at a future day. Co. I. 338 a. D. cont. 2 Rol. 496. J. 10. 
D. cont. Dy. 58. a. Per Moile and Davers cont. but Prifot acc, 
37 H. 6.18. a. Bro. Surrender, 21. Acc. 10 Co. 53. a, 67. b. 
Acc. Cro. Car. 502. 1 Rol. 728. J. 40. R. Cro. El. 5 22. 60g. 

So if a lefize accepts a new leaſe de veſlura terre, it will be a 
ſurrender. 2 Rol. 496. J. 20. 

So if he accepts a grant of common, or rent out of the ſame 
land, to commence at a certain day within the term. R. 2 Rs. 
496. J. 20. 25. | | 

Or a leſſee for life accepts a grant of a rent, common, c. out 
of the ſame land for life. R. 2 Cro. 177. 

Or a leſſce accepts a grant of the cuſtody of the ſame land. 
2 Cro. 177. | 

So if a woman, leſſee, takes huſband, acceptance of a new leaſe 
by the huſband will be a ſurrender. 2 Rel. 495. /. 50. 

So acceptance of a new leaſe by fare by a corporation aggre- 

are, which has a former leaſe, will be a ſurrender, though they 
cannot ſurrender without deed. 10 Co. 67. b. 

50 if a leſſee for years accepts a new leaſe from the guardian 
in /ocage. Semb. 1 Leo. 322. 

So if the grantee of an office accepts a new grant of the ſame 
office, it will be a ſurrender. Semb. 1 Vent. 297. 

So if a corporation ſole leaſes to B. who is afterwards made 
head of the corporation, as a biſhop, maſter of an hoſpital, C. 
his term is merged ; for he cannot have the term in his own right, 
and the freehold in another right. Co. L. 338. b. 

So if a woman, leſſor, takes to huſband the leflee for years. 
Co. J. 338. 6. Semb. cont. 2 Cro. 275. 


(I. 2.) What not. 


But if leſſee for life enfeoffs him in the remainder in tail, it 
will not be a ſurrender; for by th2 feoffment the remainder 15 
diveſted. 2 Rol. 496. J. 45. 

Or 


yy 
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Or joins in a fine with him in the reverſion, or remainder, for 
each gives that which he lawfully may. Sem. Cro. El. 688. 

So if a leſſee reſerves any intereſt in himſelf, it is no ſurrender, 
Vide ante, (H.) 

So if the leſſor or reverſioner enfeofts the leſſee for years, ſince 
the f. 27 H. 8. to the uſe of another, his term is not ſurrendered 
or extinguiſhed z for by the ſtatute, the intereſt of feoffees is 
ſaved. R. 7 Co. 39. a. 

Or by leaſe and releaſe conveys to the leſſee and another, to the 
ule of B. Dub. 2 Lev. 127. 

So if the leſſee accepts a new leaſe, in truſt for another. Seb. 
1 Sid. 75. 

80 if * new leaſe be void, acceptance by the leſſee is no ſur- 
render. R. 2 Rol. 495. J. 45. Jen. 405. 

So if the new leaſe commences after the death of B. it is no 
ſurrender till B. dies; for he may ſurvive the firſt term. 
R. 4 Leo. 30. 

So if a leſſee accepts a grant of a thing conſiſtent with the leaſe 
of the land, it is no ſurrender; as if the leſſee of a manor accepts 
the grant of a bailiwick, or to be ſteward of the ſame manor; 
for it is collateral. R. 2 Rol. 496. J. 30. Q. Mo. 637. K. 
2 Cro, 84. 176. Hard. 47. 

Or the leſſee of a park accepts the grant of parker. R. 2 Rl. 
496. J. 36. 2 Cro. 177. 

Ore contra. Cont. per 2 F. 1 Rol. 83. 

If the leſſee of an houſe accepts a grant of the cuſtody of the 
ſame houſe. Hard. 47. 

50 if the leſſor grants a rent, common, Ec, out of the land to 
his leſſee, without ſaying at what time it ſhall commence, it is no 
ſurrender; but it ſhall be intended after his term. R. 2 Rel. 496. 
1 16. 2 Co. 177. 

Or leaſes to him all his lands in A. where the lands in the 
former leaſe are; for it ſhall be intended of all his other lands. 
2 Rl. 496. J. 13. 2 Cro. 177. 

Or agrees that the lefſee ſhall have part of the former lands 
and other lands for a leſs term, and that it ſhall not be a ſur- 
render. R. 1 Leo. 303. Cro. El. 173. 

So an agreement between the leſſor and a ſtranger, that the 
lellce ſhall have a new leaſe, is no ſurrender. Cro. El. 173. 

So if the leſſee gives licence to the leflor to make livery, it is 
no ſurrender. R. 2 Rol. 495. J. 35. 

Or to make a feoffment. Per Fizzh. Dy. 33. b. 

Or agrees that he ſhall make a feoffment. Dub. Dy. 33. 6. 
2 Rol. 495. J. 27. Mo. 11. 

* attorney to make livery for him. 2 Ral. 495. J. 37. 

Ho. II. 

So if the king grants an office by patent, acceptance of a new 
fone of the ſame office is no ſurrender of the firſt. R. Cre. 

ar, 197. 

So if the king makes a demiſe for years, acceptance of a new 
leaſe without recital of the former will be void, and is no ſur- 
tender, Cro. Car. 198. 8 
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So if huſband and wife, ſeiſed for the life of the wife, accept 
a feoffment from the reverſioner, it will be a ſurrender on] 
during the coyerture ; for the wife, after the death of her huſband, 
may waive it. Vide Baron and Feme, (R.) 

So if a woman leſſee for years takes an huſband, who accepts x 
new leaſe, and the wife ſurvives. R. Mo. 637. 

50 if a new leaſe be made to an infant, it is no ſurrender, if 
he does not agree to it at full age, Cro. Car. 502, 

So if an idiot or on-compos, makes a ſurrender, it will be void. 
R. Comb. 438. 468. 

So if a leſſee ſurrenders part of the eſtate, it will be a ſurrender 
only for that part 2 RS. 498. J. 51. 

If he accepts a new leaſe of part. R. 2 Rol. 498. M. 

If a leflor leaſes de novo to his leſſee and another, it will be a 
ſurrender only for a moiety. Dub. 2 Lev. 127. | 

If the leſſee of a corporation aggregate be made the head of the 
ſame corporation, it is no ſurrender. Co. L. 338. 6. 

So if the leſſor takes in marriage a woman, leflee ; for he may 
have the freehold in his own right and the term in the right of 
another. Co. L. 338. 6. R. Pl. Com. 418. b. 

Or if the leflee makes the leſſor his executor, Co, L. 338. 6, 


(K) In what Danner a Surrender map be, 


A Leſſee may ſurrender upon condition, and if the condition be 
broken the particular eſtate ſhall be reveſted. Co. L. 218. b. 

So upon a ſurrender, reſerving rent, though the rent is not good 
by way of reſervation, yet it ſhall be ſo by way of contract. 
R. 2 Lev. 80. 1 Vent. 242. 272. 

Though the ſurrender be by aſſignment, &c, by parol. R. 2 Lev. 
80. 1 Vent. 242. 272. 

So if tenant for liſe joins in a feoſfment or ſine with him in 
the reverſion, rendering rent to the leflee for life; the rent will 
be good. Cro. El. 688. 

So a ſurrender may be made of land in the county of B. at a 
place out of the county, 2 Rel. 495. J. 5. 


(L) The Cfea of a Surrender, 
(L. 1.) The Eſtate is abſolutely determined between the Parties. 


F an eſtate be ſurrendered, the whole eſtate is determined 

without other ceremony. 

And as to the parties themſelves, it will be determined to all 
intents. Co. L. 338. 6. 

And therefore, if an huſband, ſeiſed in right of his wiſe, leaſes 
for the life of B. which is a diſcontinuance, and afterwards 5. 
ſurrenders his eſtate to the huſband, the diſcontinuance is deter- 
mined. Co. L. 338. 

If A. mortgages his reverſion in fee to the leſſee for years, 
whereby his term is ſurrendered, and afterwards pays the money 
purſuant to the condition, yet his term ſhall be extinguiſhed, and 
not revive. R. 3 Leo. 6, 4 2 
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(L. 2.) Or for the Beneſit of a Stranger. 


So by a ſurrender the eſtate will be abſolutely merged for the 
beneſit of a ſtranger. Co. I. 338. b. 

As if a biſhop has a rent-charge in fee, and the terre-tenant 
enfeoſts him, whereupon the lord enters for mo! {main, he ſhall 
have it diſcharged of the rent. Did. 

If a reverſioner makes a leaſe, grants a rent-charge, De. and 
afterwards the leſſee of the particular eſtate ſurrenders, the leaſe, 
or grant of the reverſioner takes effect immediately, Hid. 

If A. makes a leaſe to B. for lite, rendering rent to him and his 
heirs, remainder to C., the reverſion to himſelf, and airerwards 
grants the reverſion to C. to whom B. attorns, yet C. thall not 
have the rent, but the heir of J. Co. L. 338. 6. 

So by a ſurrender the eſtate will be merged, though it be to the 
diſadvantage of him who aſſents; as if the reverſioner grants a 
reverſion for life to which the leflee attorns, and a! terwards re- 
leaſes to the grantee and his heirs, though the leſſee ſhall be now 
puniſhed for waſte, where he was Gitp uniſhable u pon the grant of 
the reverſion for life; yet becauſe he has attorned to the grant, 
the eſtate of the grantee for life thall not have continuance. 
C6. L. 338. b. 


(L. 2.) But not to his Prejudice. 


But the eſtate ſhall have continuance notwithſtanding the ſur- 
render, to avoid a prejudice to a ſtranger. Co. L. 338. 6. 

As if a reverſion upon the life of B. be granted with war- 
ranty, and afterwards B. furrenders, the grantee {hall not have 
execution in value againſt the grantor, who is a itranger, during 
the liſe of B. Ce. Z. z 338. b. 

If tenant for life or years grants a rent-charge, common, &c, 
and afterwards furrenders ; ; yet the rent, Oc. continues. 


0. L. 338. 6. 


(Md) When a Charge revives by the voiding of 
Duürrender. 


80 a charge made before the ſurrender revives, it the ſur- 
4 ” ler be avoided, againſt him, who claims aſh eu the 
lurrender; as if leſſee for life grants a rent-charge and aiterwards 

nicofts the grantee, and the leſſor enters for the forfeiture, the 
rent revives; for the leſſor claims paramount tlie feoſfment. 
G. I. 338. b. 

So it grantee for life of a rent accepts o * of the land from 
im in the reverſion, and afterwards the !caſe is ſurrendered, the 
rent revives, er 3 J. Bramſtou cent, De Car. 101. 
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(N) Surrender, how pleaded, 


IF a ſurrender be by acceptance of a new leaſe, it is not good to 
ſay, that the leſſee, being poſſeſſed by a former leaſe, the leſſor 
demiſed to him, but that the leſſee ſurrendered, and then the 
leflor demiſed, or that the leſſor entered and demiſed. Sem, per 
Dy. Pl. Com. 194. b. 
So regularly he ouglit to plead, that he ſurrendered the eſtate 


and land. Cro. Car. 101. 

So regularly he ought to ſhew, that the leſſor aſſented to it, 
where the other party pleads or brings an action in diſaſſirmance 
of the ſurrender. 2 Vent. 207. 

But the omiſſion will be aided after verdiCt. | 

And it is not of neceſſity. Semb. 2 Vent. 207. | 

But if the party pleads a ſurrender of the demiſe aforeſaid, it is 
ſuſhcient. R. Cro. Car. 101. 

So he need not ſhew that the leſſor entered after agreement to 


the ſurrender. Ibid. 
Vide more concerning Surrender in Bail, (Q. 2, &c.—R. 3.)— 
Fine, (E. 11. —Franchiſe, (G. 2.) Officer, (K. g.)—Patent, (G.) 


Surrender of a Copphold. 
Vide Capybold, (F. 1, &c.) 
SURREBUTTER. 
Vide Pleader, (L.) 


SURREJOINDER. 
Vide Pleader, (I.) 


SURVEYOR OF HIGHWAYS». 
Vide Chimin, (C. 1, &c.) 


SUSPENSION. 
(A) Suſpenſion; what ſholl be, 


F a ſeigniory, rent, or other profit apprendre out of lands, comes 

to him who has poſſeſſion of the ſame land for a time, ſuch 

unity of poſſeſſion creates a ſuſpenſion of the ſeigniory, rent, Cc 
ſor the time. Co. L. 313. a. 

As if A. be tenant for life, remainder to B. in fee, and the lord 

grants his ſervices to A, in fee; they are ſuſpended durmg the 

life of 4. Lit. /. 560. 80 
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So if there be lord and tenant, and the tenant grants his 
tenancy to A. for life, and then the lord grants his ſeigniory to 
A. in fee, the ſeigniory will be ſuſpended during the life of A. 
Lit. ſ. 562. | 

So if A. diſſeiſes the tenant, or the tenant grants to A. in fee 
upon condition, and then the lord grants to 4. in fee, and af- 
terwards the diſſeiſee enters, or the tenant enters for the condition 
broken, the ſervices revive, and are not extinguiſhed, though A. 
had a fee, for he had not ſo perdurable an eſtate in the tenancy 
as in the ſeigniory. Co. L. 313. b. 

So if the tenant leaſes to the lord for life, or for years, or eu- 
feoffs him upon condition, the ſeigniory is ſuſpended. Co. 
I. 314. a. 

Gr if the lord diſſeiſes his tenant, the ſeigniory will be ſuſpended 
till the entry of the diſſeiſee. Co. L. 314. 4. 

So if the tenant marries a woman who has the ſeigniory, it 
will be ſuſpended during the coverture. Sav. 21. 

If A. ſeiſed of lands held of the manor of B. be attainted for 
high treaſon, and the king grants his lands to D., the rent payable 
to the manor of B., though ſuſpended by the attainder, thall be 
revived and paid by the patentee. R. Ley. I. 


(B) What ſhall be an Ertinguiſhment, 
BY if a man has as high and perdurable an eſtate in the 


ſcigniory, rent, common, or other profit apprendre, as in the 
land, ſuch profit apprendre will be extinguiſhed, Cz. L. 313. a. 
Lit. ſ. 561. | 

As if he who has a ſeigniory, rent, common, c. releaſes lus 
eſtate or intereſt to the terre-tenant, vide Releaſe, (B. 6.) 

Or the lands out of which a rent, &c. iſſues, come to the lord 
by purchaſe, deſcent, or other lawful means. R. Jon. 234. 

If a manor, to which common for the lord and his copyholders 
belong, in the waſte of the king and others, comes to the king by 
the ſtatute of diſſolutions, &c. the common of the lord in the waſte 
of the king is extinguiſhed ; but not the common of the copy- 
holders, nor the common which the lord himſelf has in the watte 
of others. R. Fon. 349. 

99 if the land, out of which a rent, Cc. is granted, be evicted 
by an elder title, the rent will be extinct. Co. L. 147. as 

So every cuſtomary payment or privilege for the profit of 
the lord will be extinguiſhed by unity of poſſoſſion in fee; as 
if the lord purchaſes the land held of him, all the ſervices are 


extinct. 


So an heriot, ſine, &c. due by cuſtom upon dcath, aliena- 
tion, Ce. 

A cuſtom to be beadle to the lord, collector of his rents, Ec. 
Bro, Exting. 14. 

So an eaſement, as a way. R. Cre. Zl. 300. R. 1 Rol. 935. 


. 45, 
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Uſage to repair fences between ſuch and ſuch cloſes. R, 
1 Vent.g7. Ray. 192. K. Pal. 446. 

50 a liberty of placing pipes for water, if the pipes are taken 
away during the unity. Pal. 446. 

But things of neceſſity, and collateral, are not extinguiſhed; 
as a way of necellity, gutter, water-courſe, &c. R. Pal. 446, 
Fon. 145, 6 

So extinguiſhment or ſuſpenſion by law may be prevented in 
equity. Vide Chancery, (4N.6. 8.) 


(C). When by Extinguiſhment of Part, the Whole will 
be extinguiſhed. 


FF a man has a profit apprendre out of land againſt common riglt, 

and he purchaſes part of the land, out of which, Sc. the whole 
will be extinct ; as if the grantee of a rent-charge purchaſes parcel 
of the land; for the rent is intire, and iſſues out of every part of 
the land. Co. L. 147. 6. 

8o if a commoner of common appurtenant purchaſes part of the 
land out of which. Fide Common, (L.) 

So if a grantee of a rent-charge recovers part of the land by 
ſcigned title; for he claims under the grantor. Co. L. 148. 6, 

So if the conuſee of a ſtatute purchaſes part of the land of the 
conuſor, the whole ſhall be extinct, Sav. 69, R. Fen. 445. 

Or if he difleifes-the conuſor of part, he cannot take execution 
of the reſidue, till the diſſeiſin purged. Fon. 445, 6. 

So if a thing be due by common right, by the act of him to 


whom due, the whole may be extinguithed ; as if a tenure be by in- 


tire ſervicc, annual or caſual, if the lord himſelf purchaſes part, 
the whole will be extinct. 6 Co. 1. 6. K. 8 Co. 105, ö. Ce. 
L. 149. 6. 

If the lord releaſes his ſciguiory to part, the whole ſeigniory 
will be extint. 6 Co. 1. 5. 

So if the lord comes to part, partly by his own act, and partly 
by default of the party; as if he recovers in a cgſavit. K. 
6 Co. 2. . 

So if the lord comes to part by act of law, where another wili 
have prejudice as if the lord by deſcent comes to the part of a 
joint-tenant, who holds by ſuit of court, the whole will be ex- 
tinct; for by the /. Marlb. the otlier joint-tenants ſhall have con- 
tribution. X. 6 Co. 2. a. | 

Otherwiſe, if the ſervice due be not for the ſole benefit of him 
to whom due, but alſo for the public good; as a thing for the de- 
ſence of the realm, advancement of juſtice, charity, &c. 6 Cz. 2.4. 
Vide poſt, (F.) 

zut if the king purchaſes part of the lands ſubject to his debt, 
he ſhall have execution upon the reſidue. R. Sav. 69. 
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(D) Or by Suſpenſion of Patt, the Whole will be 
ſuſpended. 


CO if a tenant makes a gift in tail, or a leaſe for life, or for 
vears, of part of his land to his lord, the whole rent will 
be ſuſpended ; for rent- ſervice cannot be ſuſpended for part 
by the act of the party, and in ee for the other part. Co. 
L. 148. b. 

80 if the leſſor enters upon the leflee for life, or for years, and 
ouſts him of part of the land, the whole rent will be ſuſpended, 
Lid. 

So if there be a leaſe of a warren in three vills, rendering rent, 
and the leſſor grants the reverſion of the warren in one vill, the 
whole rent will be ſuſpended; for rent due by contract ſhall not 
be apportioned 3 but perhaps the leſſor will have a remedy upon 
his contract. X. 3 Leo. 1. 1 And. 26. 


(E) UUWhen there ſhall be an Apportiounente, 


BU a thing of common right ſhall be apportioned ; as if a 
man who has a rent-ſervice purchaſes part of the land, the 
rent, if it be not an entire thing, ſhall be apportioned. Lit. 
222. 

4 And this was by the common law, and not by conſtruction 
upon the ſtatute quia emptores terrarum. Co. L. 148. 4. Cont, 
Dy. 4. 6. 

The rent-ſervice ſhall be apportioned, if the leſſee for life or for 
years ſurrenders part of the land to the leſſor. Co. L. 148. a. 

So if the leſſor grants or deviſes part of the reverſion to another. 
Ce. L. 148. a. R. Cro. El. 771. 

Or enters into part for a forfeiture. C9. L. 148. a. Dy. 5. a. 

Or recovers part of the land in waſte. Co. L. 148. a. 

So if part of the land out of which the rent iſſues is evicted. 
JSemb, 2 Cro. 160, 

So if a man, who has common, appendant, purchaſes parcel 
of the land, the common ſhall be apportioned. Vide Com- 
nun, (L.) 

So if A. ſeiſed of one acre in fee, of another in tail, leaſes 
tor life or years, or makes a gift in tail, reſerving rent, and dies, 
whereon the iſſue in tail enters, the rent ſhall be apportioned, 
Go. L. 148. ö. a 

So a thing againſt common right ſometimes may be appor- 
tioned z as if a rent-charge in fee be granted by deviſe or fine, a 
moiety to A. in fee, a moiety to B. in fee, and no attornment is 
neceſſary. R. 2 Lev. 240. 

If rent be apportioned in an action for the rent, the defendant 
may ſhew the value of the land, and at what rate the appor- 


tionment ſhall be made. K. i Vent. 276. Semb. Cro. El. 771. 
2 Co. 160, 
Y 3 Or 
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Or upon mi debet, it may be apportioned by the jury, 
1 Vent. 276. 

So rent may be apportioned in equity, when it ſhall not by law. 
Vide Chancery, (2 E. — 4 N. 5.) | 


(F) Or a Suſpenſion only for Part. 
80 by act of law a thing may be ſuſpended in part, and in gt 


for part; as if the lord in chivalry, as guardian, enters upon 
the land of his tenant within age, whereby the rent is ſuſpended 
during the minority; yet if the wife recovers dower, ſhe ſhall 
pay a third part of the rent. Co. L. 148. 6. 

So if the tenant makes a gift in tail to the father of the lord 
of part of his land, which deſcends to the lord, the ſeigniory 
ſhall be ſuſpended for part, and in ee for part. Co. L. 148. 6, 

So if the terre-tenant makes a gift to the father of the grantee 
of a rent-charge of part of the land charged. Co. L. 148. b. 

So by the act of a ſtranger; as if one joint-tenant or parcener 
diſleiſes the tenant, the other may diſtrain for his moiety of the 
rent. Co. L. 148. 6. 

So if one joint-tenant of a ſeigniory purchaſes the tenancy, one 
moiety is extinct, and the other moiety ſhall be held of the other 
joint-tenant. Sav. 21, 


(6) Then all the Services, &c. remain, and are not 
apportioned or extinguiſhed. 


80 if A. be ſeiſed of one acre in fee, and another in tail, and 
grant a rent out of both in fee, in tail, for life or years, and 
die, whereby the acre in tail is diſcharged, the whole rent remains 
upon the other acre; for he ſhall not take advantage of the im- 
becility of his eſtate to defeat his grant. Co. L. 148. 6. 

So if a tenant holds by entire ſervices, he ſhall not make an ap- 
portionment by his own act; but the ſervices are multiplied ; as 
if tenant of three acres by homage, fealty, ſuit, Oc. enfcoſts A. of 
one acre, A. ſhall do the tame ſervices entirely, and alſo the feoffor 
for the reſidue. R. 6 Co. 1.a. N. 8 Co. 105. b. 

Or by ſervice of a hawk annually ; for an entire annual ſervice 
ſhall be multiplied, as well as caſual. R.6 Co. 1. a. 

So, though the entire annual ſervice be a matter of profit, as 
an horſe, ox, Oc. as well as where it is a hawk, dog, or other 
matter of pleaſure, R. 8 Co. 105. 6. 

So if the tenant holds by a perſonal ſervice to be done by the 
perſon of a man, as the ſervice of chivalry, to be ſewer, butler, 
Oc. if the tenant aliens parcel, the ſervice ſhall be multiplied, 
where it can be done without prejudice to the lord; as in ſervice 
of chivalry, if it cannot be multiplied without his prejudice z a5 to 
be butler, Sc. the ſervice remains, but ſhall not be multiplied, 
R. 8 Co. 105. b. 

So in ſervices ſor the public gaod ; as for defence of the realm, 


advancement of religion, jultice, charity, &c. though they are eu- 
tire, 
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tire, the act of the lord himſelf ſhall not make an extinguiſhment, 
but they remain; as if the lord purchaſes part of the land held by 
chivalry, eſcuage, caſtle-guard, cornage, &c. for the ſervice is for 
defence of the realm. 6 Co. 2. a, 

Or by the ſervice of making a bridge, beacon, repairing an 
highway, Se. 6 Co. 2. 4. 

Or by the ſervice of finding a preacher in ſuch a church, mar- 
riage for a poor virgin, Sc. annually, 6 C9. 2. 6. | 

Or by ſervice to aid the ſheriff, to be high conſtable, keep the 
king's records, Sc. 6 Co. 2. a. 

So a thing collateral to the land ſhall not be extinct by unity 
of poſſeſſion; as if an abbot, Sc. was ſeiſed in fee of lands, out 
of which tithes are payable, and of the rectory to which; for 
when the union ceaſes, the tithes revive. Vide Diſines, (E. q.) 

If A., having a warren in the land of B., purchaſes the land, 
the warren is not extinct ; but when he aliens the land, it re- 
yvives. Bro. Exiting. 5. 

So ſhack common, or by reaſon of vicinage. R. 1 Rel. 935. 
. 36. 

So the privilege of a manor within the purlien of a chaſe, to 
hunt within the chaſe, is not lolt, if the manor and chaſe come 
to the king, who afterwards aliens the manor, Dy. 327. as 
1 Rol. 935. I. 40. 

So if A., having a portion of tithes out of the rectory of B., 
purchaſes the rectory, the portion is not extinct. R. 2 Rel. 161. 

So a matter of neceſſity will not be extinct by unity of poſ- 
ſeſſion z as a way of neceſſity. 1 Rol. 936. J. 2. Vide Chimin, 
D. 4.) 
| So if, by cuſtom in London, the owner of a tenement has a 
gutter in a tenement adjoining, and afterwards purchaſes the te- 
nement in which, and after that aliens again, the alienee cannot 
ſtop the gutter; for it was as neceſſary afterwards as before. 
Bro, Exting. 60, Per Cur. 11 H. 7. 2 85 6. 

If the cloſe of A. ought to repair the fence of B. who purchaſes 
the cloſe of 4. in fee and dies, whereby the cloſes are divided 
between the daughters, the preſcription continues. Dub, 
Dy. 295. 6. 

So a thing which runs with the land will not be extinct by 
unity of poſſeſſion; as if the lord purchaſes land of the nature 
of gavelkind or borough Engliſh, the cuſtom remains, 11 H. 7. 
25. b. 
The cuſtom of free-bench. Bro. Exting. 14. 

So if the lord purchaſes part of the land, where by cuſtom an 
heriot is due upon the death of every tenant, the heriot ſhall not 
be extint, Co. L. 149. b. 8 Co. 106. ö. 

So where a leſſor has land by contract from an under-lefſee, no 
rent ſhall be ſuſpended contrary to the agreement of the parties; 
as if A. leaſes to B. for 21 years, rendering 20/. per annum, and 
B. leaſes to C. rendering no rent for 10 years, and C. aſſigus his 
term to A., the rent of B. ſhall not be ſuſpended or apportioned, 
but he ſhall pay 20 /. per annum as before, R. 2 Lev. 143. 
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SWANIMOTE COURT. 
Vide Chaſe, (R. 2.) 
SWEARING. 
Vide Fuftices cf Peace, (B. 23.) 


SYNONIMOUS WORDS 
Vide Covenant, (D. 2.) 


& A I L. 


Vide Ej/ates, (B. 1, &c.) ond the ſeveral titles referred to under 
Tenent in Tail. 


. 
Vide Antient Demeſne, (F. 3.) - Parliament, (H. 9, &c.) 


0 
Vide Retorn, (D. 1.) 


«5 7 TS We 
Vide Chancery, (4 T.) — Parliament, (H. 9, &c.)—Scetland, (D. 8.) 
— Sewers, (E. 1, &c.) 


TEMPORAL COURTS. 
Vide Diſmes, (M. 5.) 


TEMPORAL JURISDICTION, 
Vide Hereſy, (B. 4.)—Prerogative, (D. 28, &c.) 


TEMPORAL LORDS. 
Vide Parliament, (D. 3.— G. 10.) 


. 


(A) Time; how computed ; incluſive or excluſive. 
He the year, month, day, ſhall be computed, vide Ann. 


When by the calendar or lunar month, wide Ann, 

If a thing be limited to be done within ſuch a time after ſuch 
a fact, the day of the fact ſhall be taken incluſive ; as where the 
. 27 Eliz, 18. requires an action againſt the hundred within a 
year after the robbery, the day of the robbery ſhall be included 
within the year. Per 2 J. I cont. Hob. 139. 2 Rol. 520. J. 47. 
* Vid. Dong. 465. (448.)* Vide Hundred, (C. 4.) * Vid. 3 Term 

Rep. 623. acc. = 
0 


MW 


ä 


go when the law requires that a month's notice of an action 
all be given, the month begins with the day on which the notice 
ig ſerved. 3 Term Rep. 023.* 

But where it is limited within ſuch a time after the date of a 
dced, Sc. the day of the date ſhall be taken excluſive; as a pro- 
tection ſhall be for a year, excluſive of the day of the date. 
Hab. 139. 

By the ft. 27 H. 8. 16. it is ſufficient, if a deed be inrolled 
within ſix months, excluſive of the day of the date. Hob. 139. 
Vide Bargain and Sale, (B. 8.) 

In temporal caſes, time is computed by lunar months; in ec- 
cleſaſtical, by folar. 1 B/. Rep. 450. Therefore a month's time 
to plead, is a lunar month. Id. ibid. Doug. 463. (446.)* 

When the commencement of a leaſe is excluſive of the date or 


not, vide Eftates, (G. 8.) 


(B) Of what Times the Law takes Notice. 
(B. 1.) Of a Year and a Day, 
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HE law takes notice of the commencement and courſe or the N Az, 


year, and all times which depend upon the calendar. Vide 
poſt, (B. 2.) 
So of the commencement and end of the term. 1 Sid. 304. 
And therefore, if there be a promiſe upon forbearance till Zafter 
term; it is ſufficient to ſay, that he forbore accordingly, without 
ſaying what day that was. R. 2 Cre. 548. 


(B. 2.) Of the Calendar. 


So the judges may take notice of the calendar; as if an inferior 
court be held 16 Feb. the court may take notice by the almanact, 
that it was upon a Sunday, without trial by the country. R. Cre. 
El. 227. 1 Leo. 328. 

So of moveable feaſts as well as immoveable, and the courſe of 
the moon, upon which they depend, the court will take notice 
by the almanack; for, without that, they do not know the one or 
the other. Mad. Ca. 160. 196. 

So the calculation of Eaſter. Mod. Ca. 196. | 

So if a court be alleged die Mercur* 3 die M. where the 3 dies M. 
was dies Lung, it is error. R. 1 H. 7. 12.6. 

Or die * ſuper feſtum S. Andre, where that feaſt was die Ve- 
neris.” 1 H. 7. 12. 6. 

But where a time is mentioned, not fixed by the calendar, it 
ought to be ſpecially averred; for otherwiſe the court does not 
take notice of it; as if a lect be alleged 18 April, though that be 
within a month after Eafter, yet the court need not take notice 
of a moveable feaſt. Fon. 301. 

If a breach of covenant be alleged 20 June, they need not take 
notice, whether it be within Trimty term; for the end and com- 
mencement of Trinity and Haſter terms not being ſixed by the 
calendar, the court need not take notice of them. Semb, 1 Sid. 308. 
&. per 3 J. Cre. El. 210. 

6 | If 
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If a writ of enquiry be returnable die Lune pot 15 Hillar, and 
executed 27 January, the court need not examine whether it be 
before or after the return. R. Cro. Car. 53. 

So though it has relation to a time known by the calendar; 25 
if a man promiſe payment at Whitſuntide fair, in afſumpſit after 
Whiuſuntide, it muſt be averred that Whitfuntide fair is paſſed, 
otherwiſe it is error; for the court does not take notice of it 
R. 1 Rol. 29. I. 45. 

So where the calendar ſhews the time, the court, after execy. 
tion done, need not. conſult it to avoid the debt, though they 
will examine it before execution. 2 Jou. 228. 

Yet they may take notice, if it be mentioned ore tenus, as weil 
as if it was aſſigned upon the record. Mod. Ca. 196. 

[By /. 24 G. 2. c. 23. the calendar is corrected, and new ſtile ef. 
tabliſhed. The year 1752 to begin 1ſt Fanuary 1752, and the day 
aſter the 2d September 1752 to be accounted the 14th September.] 


(B. 3.) De Die Dominico. 


The award of any judicial proceſs upon a Sunday is void. 
Tor. 156. 

So the entry of any judgment upon record. Did. 

So if judgment be given upon a Sunday in an inferior court, it 
will be void. R. Cro. El. 227. I Leo. 328. 

So the return of a writ by a ſheriff, R. Mad. Ca. 148. 
159. 196, 

FA writ of inquiry executed on a Sunday is naught, andad- 
vantage may be taken of it on writ of error, though not aſſigned 
for error. Ld. Cormuallis v. Hoyle, M. 6 G. Fort. 373.) 

If the vouchee die on the return day of the writ of ſummon 
falling on a Sunday, the recovery will not be good. 1 U. 
Rep. 5 26.“ 

80 now by the /. 29 Car. 2. 7. if any ſerve or execute proceſs, 
varrant, order, judgment, or decree, (except for treafon, felony, 
or breach of the peace, ) it ſhall be void to all intents, as if done 
without proceſs, warrant, O&c, 

And therefore falfe impriſonment lies for it. 1 Sal, 78. 
5 Mad. 95. 

And prohibition to the ſpiritual court, if the proceeding be 
upon proceſs iſſuing from thence. Semb. 5 Mod. 449. 

But before the f. 29 Car. 2. 7. all miniſterial acts upon 2 
Sunday were lawful, though not judicial; as an arreſt by an of- 
ficer upon proceſs. R. 9 Cs. 66. 0. 2 Cro. 280. Gadb. 280. 
2 Bul. 72. 

So by the ff, 29 Car, 2. 7. execution of proceſs, warrant, &. 
in caſes of treaſon, felony, or breach of the peace, is allowed. 

And execution of a warrant of juſtices of peace for good be- 
haviour is lawful within this exception. R. Ray. 250. Beſore 
the ſtatute, it was held cont. Cro. Car. 602, 

So an information may be exhibited on a Sunday upon a ſpecial 
law. R. Fon. 156. 

So if a defendant arreſted on a Saturday eſcapes, he may 


be retaken upon the Sunday, for that is not an execution of 
| procels 


C 


proceſs, but a continuance of the former impriſonment, Mod. 
Ca. 231. 

So bail may ſeize ir principal on a Sunday. Did. 

* But ſheriff's ba angot take the defendant on a Sunday, in 
order to ſurrender him. 2 l. Rep. 1273.* 

So a perſon may be taken upon an eſcape warrant on that day; 
for it is in the ire of a taking upon freſh ſuit. R. Med. 
Ca. 95. | 

[A perſon may os arreited on Sunday, on Lord Chancellor's 
warrant, on an order of commitment for contempt; for he is 
conſidered as in cuſtody from the time of making the order, and 
the warrant ie directed to the gaoler, and is in the nature of an 
eſcape-warrant. Seb. I, hitechurch's caſe, P. 1749. 1 At. 
kyns, 55+] ; 

[A perſon may ſurrender voluntarily on a Sunday. Tbid.] 

[Proceſs on an indictment, and attachment for a contempt, 
may be ſerved on a Sunday. Bid. 

[A man may be taken on attzchment, for non-performance of 
an award, on a Sunday. Lbid.] This is not law. 1 Term 
Rep. 266.* 

So a proclamation upon ſummons may be made on a Sunday, 
according to the ſtatute 31 2. 3. Semb. per Holt, 5 Med. 449. 

So a citation out of the ſpiritual court may be publiſhed at the 

door of the church on a S:»day, according to the uſage of the 


court, though it cannot be ſerved upon the perſon. Semb. per 


Holt, 5 Mod. 450. Carth. 504. 

So hue and cry may be made upon a Sunday. K. Godb. 280. 

And if the hundred 'refuſe to make it, they ſhall be puniſhed 
for the neglect. Per 3 J. Mont. cont. Godb. 280. 

*So parliament may fit on a Sunday, as it did Of. 26th, 1760, 
on the demiſe of the king. 1 /. Rep. 499.“ 

By the /. 1 Car. ch. 1. continued by the ff. 3 Car. 4. and 
16 Car. 4. if any aſſemble on the Lord's Day out of his pariſh 
for ſports, or in his pariſh uſe bear or bull-baiting, interludes, or 
unlawful paſtimes, if convicted by any juſtice of peace on view, 
by confeſſion, or one witneſs in a month, he ſhall forfeit 35s. 4. 
for every offence, to be levied by diſtrefs and ſale, Sc. and for 
want of diſtreſs, be ſet in the ſtocks three hours. 

By the /. 1 Fac. 22. ſhoemaker, &c. who ſhews for ſale any 
ſhoes, boots, &c. on Sunday, ſhall forfeit 35. 4d. for every pair, 
and the value to be recovered by action, Lc. 

By the /. 3 Car. ch. 1. continued by the %. 16 Cor. 4. if a 
butcher, or any for him by his privity, kill or ſell any victuals on 
the Lord's Day, and be convicted in {ix months, on view of a juts 
tice of peace, by confeſſion, or two witneſſes before any juſtice of 
peace, he ſhall forfeit 6s. 8 d. for every offence, to be levied by 
diſtreſs and ſale, &c. or by information, bill, Ec. in a court of re« 
cord of a corporation, or in ſeſſions, to the uſe cf the poor, 

[Selling meat on Sunday, no offence at common law; theres 
fore indictment mult be contra formani, ©, Rex v. Brotherton, 
P. 12 C. Str. 703. 
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By the /7. 3 Car. ch. I. a carrier, waggoner, carman, or droyer, 
or any for him, travelling with horſe, waggon, cart, or Cattle, on 
the Lord's-day, ſhall forfeit 205. to be levied ut ſupra. 

So by the /. 29 Car. 2. 7. a horſe-courſer. 


(C) Dies Juriditi. 
(C. 1.) What are. 


(C, 1.) TZS ;uridici are within the four terms only. Co. I. 1 38-8. 
The terms. The terms were ſettled before the Conqueſt in the time of 
Hilary \elP+ the Saxons. Per Dad. 2 Rol. 443. 

And comprehended all times of the year, except CYriſ nus, 
Leut, Whitſuntide, and harveſt. 2 Rol. 443. 

Hillary term antiently began, as it ſeems, of. Epiphar', which 
was the feait of &. Hillary, viz. 13th January, and continued til 
Septuageſima, which was the third Sunday before Lent. Dugd. 
Or. 7. go. 

BY aſterwards the beginning was enlarged till cc. Hu. and 
the continuance till Lent. 2 Rel. 443. 

And it was afterwards aſcertained and confined to the four re. 
turns ef. Hill. quinden Hill. cras. Pur. and of. Pur. which 
was the 97h Feb. and the guarto die poſt was the 12th Fe. which 

| is now the laſt day of the term. Vide ff. 51 H. 3. Dies Commu- 
| nes in B. et in Date. | 

(O. 2.) Eafter term antiently began cr. Paſche, and ended the day 
Tales term before the vigil of the Aſcenſion, as it ſeems. Dudg. Or. J. 91, 

But afterwards the beginning was deferred till quinden' Paſche, 
and the end till the Monday before Whitſuntide, ſo that five returns 
were contained init. Quind. pas tres ſept. Menſ. and 5 ſept. Paſche, 
and cras. Aſcent”. 2 Rol. 443. Vide the fl. 51 H. 3. Dies Commune. 


1. (o. 3.) Trinity term antiently began cras. Trin“ or of, Pentecg, and 

15 Trinity tom. continued till the gule of Augiſt, containing ſix returns. Cras. 
15 cc. quind. Trin. cres. oct. quind. oh. Bapt. 2 Rol. 443. St. 5 1 H. z. 
3 Dies Communes. 


But by the /. 32 H. 8. 21. Trinity term ſhall have but four 
returns only, cras, ef. quind. Trin. & tres ſept. Triu', and hail 
commence for ever on the Monday after Trinity for eſſoines, te- 

| turns, proferts, Sc. And full term ſhall begin on Friday next 
5 after Corpus Chrijit, as before it began on the Wedneſday. 

Þ And if the feait of 87. John the Baptiſt happens upon the Friday, 
yet the term now begins upon the fame day, and it ſhall be d 
Þ Juridicus. R. 2 Cro. 16. 1 Nol. 29. | 
F (e. 4.) So Michaclmias term began antiently ef. Mich”, and continued 
. 1 till Advent. 2 Rel. 443. Dudg. Or. J. 91. | 
3 5 And contained eight returns of. guind. tres ſept? mens Mich. 
\ eres. Animar', cras. Of, and quind Martini. St. 51 H. 3. Dies 
Communes. 
But by the /?. 16 Car. 1. 6. Michuclinas term ſhall be reſtrained 
to the fix laſt returns only, and ſhall commence on the g «1? 
9? tres ſept. Mieb', unleſs it be Sunday, and then on the morros 
[By ſat. 24 C. 2. c. 48. it contains only four returns, crac. Cu. 
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Anim. cras Mart. ccf. S. Mart. and quind. S. Mar. and begins 
on the fourth day of the morrow of All-Souls, (6 November). 5 

How the term may be adjourned by writ of adjournment, and 
the etleCt of it, vide Adjournment, (A. 1, &c.) 


(C. 5.) Dies non Juridici. 


But by the law of the church and the laws of Fizrard the 
elder, Laute, Edward the Confeſſor, and H. 1. judicia et juramenta 
were prohibited (whereby all proceedings in law are comprehended) 
ob advertu Domini uſque cd. Epiph', a Septuageſimd ad ed or quind, 
Paſche, ab Aſcenſicne Demini ad ef Penteesfff. Dudg.' or. J. 89. 
Iilk. TL. Angel. Sax. 197. 
And by the laws of Edward the Conſeſſor, the prohibition was 
extended diebus 4 temporum, omnibus Sabbathis ab hoard tertid 2 
meridiem tota die ſequente uſque diem Lune, vigiliis S. Mar, 
S. Mich', S. Fe” Bapt', Apoſtolor. omnium et Sancte, Dudg. Or. 
J. 90. IWilk. L. Angl. Sax. 197. 
And by the canon law, from Advent to the Utas Epiphar', a 
Setuageſumd ad Utas Paſche, in the days of the four times of the 
great /ctanies, of the rogations, the week of Peutecaſ, the time of 
cutting corn or vintage, which /a/ts from St. Margaret ( which was 
13th July) till quind. Mich. 2 Int. 264. 
And therefore now Dies Dominicus, though it be in term, is 
not dies puridicus. Co. L. 135. a. 
Nor in Hillary term, the day of the Purification of the Bleſſed 
Virgin Mary, in Eafter term, the feaſt of the Aſcenſion, in 
Trinity term, the feaſt of S. Jahn the Baptiſt, except when it falis 
on the firſt day of the term, in Michacimas term, All Saints and 
All Souls *, Co. L. 135. a. 2 Cro. 16. 2 Inſt. 265. "Y 
[On 29th May, reſtoration day, only one judge comes down, f. 24 Geo. . 
and buſineſs is not uſually done; but it may, and it being the laſt 88 
common paper- day in P. 7 G. 3. the one judge went through the ai: bin Riie 
paper, or the parties could not have had their judgment that chae/mas 
term. 4 B. M. 2089.] 4a 
But the Chancery is always open, 
50 the Exchequer may fit upon a Sunday, or out of term. 


Mad, 551. 


(C. 6.) What Things are lawful upon them. —_ 
Yet by the ft. IV. 1. 51. it is enacted, that aſſizes of novel 


afeifin, mortd*anceſior, and darrein preſentment, ſhall be taken in 
Advent, Septuagefima, or Lent, as other inqueſt. 

So where by cuſtom the court of a lord is to be held every 
Monday, if it falls upon Chri/#mas, or New Year's day, which are 
not juridici, yet the court may then adjourn. 

So if the county court happens upon ſuch a feaſt, they may 
elect knights for parliament. 

But an award of judicial proceſs, or entry of a judgment upon 


ſuch a day, is void. For. 156. Vide ante, (B. 3.) C. 7. 
(C. 7. 
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(C. 7.) The Term is only one Dav. 


5 The term regularly is eſteemed as one {y and therefore if 3 

In what e- deed be alleged to be inrolled in ſuch @ cern:, 1 (fe in nded 
_ the firſt day. R. 4 Co. 71. a. 

If judgment be given in full term, it relates the f:7  » of 


he term. R. 1 Bul. 35. 

And the firſt day is the M ne- day, for the quarts die /;/! I 
of grace. R. 1 Bul. 35. 

And therefore, inſpection of an infant may be upon the 
effeine-day, and judgment upon it. R. 1 Bul. 35. 

So a judgment relates to the firſt day, though a day be aſligne! 
for argument at a day ſubſequent. R. 1 Bul. 69. 

(c. 83) But where the day is material, it may be alleged, that the 
In what net. thing was done ſuch a day in the term. 4 Co. 71. 

As if there be an award 20% May, that all proceedings in an 
action ſhall ceaſe ; it may be alleged, that the party afterward: 
proceeded and had judgment, though the judgment relates to the 
firſt day of the term, which was before the award made. Per 
P3ph. Til. 35. 

So the quarte die p27 is the full term, and the day for ap- 
pearance of the parties. 1 Bul. 35 

And there ſhall be no judgment againſt a defendant upon his de- 
fault till the quarts die poſt. R. 1 Bul. 35. 

So proclamations upon a fine muſt be in full term ; for the 
pleas are to ceaſe, 1 Hul. 34. 

[If money is paid between the firſt day of term, and the day 
on which a /atitat is ſued out, plaintiff ſhall enter a ſpecial memo- 
randum, and it ſhall be as of the day of the return of the writ, 
Southouſe v. Allen, T. 8 G. 2. B. R. H. 141.) 

[Plaintiff may ſhew the rue commencement of an action, con- 
trary to the fiction of law, even in penal actions. Morris v. 
Pugh, M. 2 G. 3. 3 B. M. 1241.) 

[If there is no ſpecial memorandum, he may ſhew by the wrt, 
that the action was commenced after the time to which the bil 
relates. 161d,] 


(D) Reaſonable Time. 
W HA T ſhall be reaſonable time, the juſtices are to determine. 


(E) When Night is unſcaſonable. 


8 UMMONS in areal action ought not to be after the ſetting 
of the ſun. R. Cro. El, 42. 
Nor a demand of rent. 


(F) When not. 


BD an arbitrament made in the night is good. R. Cro. El. 42. 
So livery of ſeiſin upon a leottment. Cre. El. 43. 
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(G) Time of Limitation, 
(G. 1.) In Actions Real. 


PHE time to make title to an inheritance is de fempere cujuus ( 


contrar” memoria hominum non exiſtit, (of which, vide in Pre- 
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ſcription, (A. —E. 1.) or a time limited for ſuch particular actions. iy heal. 


Co. L. 115. a. 

Before the /. of Merton, in a writ of right, it was a tempore 
regis Henrici ſenioris, viz. the beginning of the reign of H. 1. 
which began x Auguſt 1 100. 2 Infl. a. 

By the ff. of Mert. 20 H. 3. 8. a writ of right is limited a fe- 
pre regis H. avi neftri, via. the coronation of H. 2. which was 
20 Oftober 1154. 2 Iiſt. 9.4. 

By the ff. W. 1. 3 Ed. 139. in a writ of right none ſhall count 
of the ſeiſin of his anceſtor of a longer ſeiſin than of the time of 
king Richard, uncle of ki: g Henry, father of the king that now is, 
viz, the reign of R. 1. which began 7 Fuly 1189, 2 Inft. 238. 

The limitation 4 tempore R. 1. imports the firſt day of his 
reign, Co. L. 115. a. 

And now by the //. 32 H. 8. 2. no perſon ſhall maintain any 
writ of right, or make any preſcription, title, or claim to any 
manors, lands, tenements, rents, annuities, commons, Sc. or other 
hereditaments of the poſſeſſion or ſeiſin of any, his anceſtor or 
predeceſſor, or allege any further ſeiſin or poſſeſſion of ſuch an- 
ceſtor or predeceſſor, than within ſixty years before the 2e of 
the ſame writ, or before the ſaid preſcription or title made. 

And if any ſue ſuch action, and cannot prove his anceſtor or 
predeceſſor in ſeiſin, or actual poſſeſſion within the years before 
limited, if the ſame be traverſed or denied, Sc. he and his heirs 
ſhall be barred for ever. 

And therefore in all actions, which are of the nature of a writ 
of right, in which the plaintiff or demandant muſt count of a 
ſeiſin, and recover any hereditament, he ſhall be barred, if his an- 
ceſtor had not ſeiſin within ſixty years. ( Vide Bro, upon the St. 
Lim. 16. &c. ) 

As in a nativo habendo ; for it is a writ of right in its nature, 
in which the villein ſhall be recovered. Bro. upon St. Lim. 17. 

In a writ of cuſtoms and ſervices, for the ſeigniory ſhall be 
recovered. Bro. upon the St. Lim. 16. 

A quod permittat for eſtovers. Bro. St. Lim. 23, 24. 

So if there be a plaint in a court baron, Cc. and the plaintiff 
makes proteſtation to ſue in the nature of a writ of riglit, he ſhall 
be barred, if there was not a ſeiſin within ſixty years. . St. 
Lim. 21. 

So if there be an action in a court of antient demeſus upon a 
writ of right cloſe. Bro. St. Lim. 22. 

So if a biſhop or other ſole corporation ſue upon a ſeiſin of his 
predeceſſor, he thall be barred; it the ſeiſin was not within ſixty 
years. Bro. St. Lim. 32. 
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So if a man claims a thing by preſcription, he muſt alles; 
ſeiſin of the ſame thing, where a ſeiſin is neceſſary, within the 
time of limitation. Bre. St. Lim. 34, 35. 

So where ꝙplees or ſeiſin ought to be alleged, the count ought 
to allege them within time of limitation. Bro. St. Lim. 13. 

And therefore, if they are alleged in the time of the king they 
dead, and part of his reign extend beyond the time of limitation, 
it ought to allege ſeiſin ſuch a year of ſuch a king. Bro. &. 
Lim. 13, 14. 

And ſeiſin in law is ſufficient without actual ſeiſin. R. 4 Co. 10. 

By the ff. Mert. 20 H. 3. 8. brevia mortis anteceſſoris, de natiuis 
et de ingreſſu non excedant ultimum reditum domint regis Fohannis d. 
Hibernid in Angliam, wiz. the twelfthy year of K. Jabn. 
2 Iiſt. 94. 

And by the ſame flat. brevia nove diſſeifine non excedant primam 
trensfretationem domini regis nunc in vaſconiam, viz, 5 II. 3. 
2 Liſt. 95. | ; 

By the fp V. 1. 39. writs of mortd ancgſtor, coſinage, aiel, entry 
and nativis, have term from the coronation of the ſame king 
Henry and not before, viz. 28 Of. 1 H. 3. 2 Inſt. 95. 238, 
Writs of novel difſejjen and nuper obiit have from the firſt paſſage 
of king Henry, viz. 5 H. 3. 2 Inſt. 95. 238. 

But now by the ff. 32 H. 8. 2. no perſon ſhall maintain aſſiſe 
of mortd anceſtor, cofinage, mel, writ of entry ſur difeiſn, or other 
poſſeſſory action of the poſleſhon of any of his anceſtors or prede- 
cefiors, for any manors, lands, &c. of any further ſeiſin, but 
within fifty years next before the ze/fe of the original. 

And by the ſame fat. ſcire facias on fines ſhall be ſued in fifty 
years after cauſe of action fallen, and not after, 

So by the /. 32 H. 8. 2. no perſon ſhall make any avowry or 
cogniſance for any rent, ſuit, or ſervice, or allege any ſeiſin or 
poſſeſnon thereof in any anceſtor, himſelf, or any other, above 
forty years next before ſuch avowry or cognizance. 

And therefore in an avowry or cogniſance for rent-ſervice, or 
ſeck, ſeiſin muſt be alleged within forty years. {ide Bro. &.. 
Lim. 6%, Sc} 

And if ſeiſin be alleged within time, the defendant may plead, 
that he was never ſciſed within forty years. 

And it will be a good plea, though the tenant make a feoffment 
at this day to hold by the fame ſervices whereby he himſelf holds; 
for it is not a rent created de novo in certain, but refers to the an- 
tient rent, Cro. Car. 215. 

So if a rent- ſervice be /aved by an act of parliament, the fat. 
of limitations will be a good plea ; for it is not a rent created by 
the ſtatute. Cont. per 3 F. but 2 J. acc. and it was R. in B. R. 
upon errer. Cro. Car. 81. 214. Fon. 233. 

But in an avowry for rent, the avowant need not allege ſeiſin 
within the time limited by the ſtatute, where ſeiſin need not have 
been alleged before; for it ſhall come by plea from the other 
party, if he was not ſeiſed. Mo. 31. 
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upon his own ſeiſin or poſſeſſion above thirty years before the 10e 


of the original. 


And therefore ſhall not maintain admeaſurement of dower of 


| his own endowment ; for he recovers the land. Bro. St. Lim. 1 5. 
So by the /. 32 H. 8. 2. all formedons in reverter, or remainder, 
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ſhall be ſued in fifty years after title or cauſe of action fallen, Ne 


and not after. 
And by the ,. 21 ac. 16. all formedons in diſcender, remainder, 


or reverter, ſhall be ſued in twenty years after title or cauſe of 


zction firſt fallen, and at no time after. 

And therefore a formedsn in diſcender muſt be ſued within twen- 
ty years after the cauſe'of aCtion fallen, 

Though it was not within the . 32 H. 8. 2. 4 Co. 11. a, 
Dy. 278. a. 

So by the /. 21 Fac. 16. no perſon ſhall make entry into any 
lands, &c. but in twenty years next after his title of entry, which 
ſhall firſt accrue, to the ſame; and in default thereof ſuch per- 
fon ſo not entering and his heirs ſhall be diſabled utterly from 
ſuch entry. 

And therefore, though ſince the /. 32 H. 8. 2. a man might 
have entered after fixty years, if his entry was congeable, and af- 
terwards have maintained any poſſeſſory action. XR. 4 Co. 12. a. 

Let he is at this day debarred of his entry, if it be not made 
within twenty years. 

[In ejectment for mines, plaintiff proving himſelf lord of the 
manor, and in poſſeſſion of it, does not avoid the ſtatute of li- 
mitations, if defendant has been in poſſeſſion of the mines twenty 
— for they are diſtinct poſſeſſions, and may be different in- 

eritances. Rich v. Fohnſon. M. 14 G. 2. Str. 1142.) 

And by the f. 4 Ann. 16. no entry or claim ſhall be ſuſſi- 
cient, unleſs an action be proſecuted within a year after. 

And the entry or claim muſt be made upon the land, unleſs it 
be prevented by a ſpecial cauſe, R. 1 Sal. 285, Med. Ca. 44. 

So a joint-tenant is not barred by non-entry in twenty years, 
it his companion was in poſſeſſion. R. Mad. Ca. 44. 

Nor one parcener, who has the whole by deviſe, where the 
other parcener takes the profits. H. 1 An. inter Reading and 
Raften, Sal. 423. 

So by the „. 10 & 11 V. 3. 14. no fine, common recovery, 
or judgment in action real or perſonal, ſhall be reverſed for an 
error or defect, unleſs error be commenced and proſecuted wit 
effect within twenty years after ſuch fine levied, recovery ſuifcred, 
or judgment ſigned or entered on record. 

[A reverſioner cannot have error after twenty years, though his 
title did not accrue till after the expiration of them, and though 
error is brought in leſs than twenty years after the commence- 
ment of his title. Lied Ve Vaughan, T. 19 G. 2. Str. 1257.] 
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2 6) So by the ff. 21 Fac. 16. all actions of treſpaſs, detinue, trover, 
ae „ replevin for goods and chattels, account, and upon the caſe, 
Vide Aion (other than ſuch accounts as concern trade of merchandiſe be- 
upen the Caſe tween merchant and merchant, their factors and ſervants,) all 
1 actions of debt without ſpecialty, or for rent, (other than treſpaſ; 
H. 6, 7.) for aſſault, menace, battery, wounding or impriſonment, and 

actions on the caſe for ſlander,) ſhall be brought in fix years next 


after the cauſe of ſuch actions, and not after. 


And therefore an action upon the caſe for trover muſt be 


brought within ſix years. R. 3 Cro. 246. 333. 
So debt for damage clere ; for it is not founded upon a record, 


K. Ray. 243 ä 
So account, after an account ſtated between merchants, Sem, 


Jon. 401. 

[The exception as to merchants accounts, is only meant to 
prevent dividing a running account, but extends not to accounts 
cloſed and concluded. Welford v. Liddel, T. 175 1. 2 Vezey, 400. 

So an account by an inland merchant againſt his factor, for the 
exception in the ſtatute does not extend to inland merchants, 
R. Ca. Ch. 152. EY 

So aſſumgſit or any action, except account, though it be for a 
merchant's account. R. 2 Mod. 312. I Med. 70. 

So inſimul computaſſet, or indebitatus afſumpſit, upon an account 
ſtated. R. per 3 7. I Lev. 287. 298. 2 Sand. 127. R. 4 Mad, 
105. 2 Med. 311. 

So afſumpſit by an attorney for fees. R. 3 Lev. 367. D. cent, 
2 Med. 213. K. acc. Carth. 144. 

So action upon the caſe for an eſcape, but not debt. 
1 Sid. 306. 

So aſſumpſit upon a bill of exchange, though it be between 
merchants; for it is tantamount to an account ſtated. &. 4 Mad. 
105. Sho. 341. 

So the ſtatute of limitations will be a bar, though part of the 
time elapſed during the rebellion, when there was an interruption 

of juſtice. R. 1 Lev. 31. 111. Sal. 420. 

Though the defendant had privilege of parliament. K. 1 Lev. 
111. Sho. 99. | 

Or was out of the kingdom. R. Sal 420. R. Sho. 99. 2 Ver. 
541. Hard. 502. But vide pſt, (G. 16.) : 

Though the plaintiff had obtained judgment or ſentence for it 
in France, or another kingdom ; for here it is to be conlidered 
only as a debt upon ſimple contract. R. 2 Ver. 540. 

So by the fl. 3 & 4 Ann. g. actions on promiſſory notes ſhall 
be brought within the time appointed for actions upon the caſe by 
rhe ff. 21 Fac. 16. : 

So by the ff. 4 Ann. 16. all ſuits inthe admiralty for ſeamens 
wages {hail be comenced in ſix years after the cauſe of . 


1 


80 they ought to have been before. Semb. Mod. Ca. 26. 
Sal. 424. Hard. 502. | : 
But the cauſe of action ariſes by the ſervice, not by the con- 
tract. Mod. Ca. 26. 
So where the cauſe of action commences by a requeſt, or upon 
any other condition precedent, the ſtatute cannot be pleaded, if the 
action be commenced within fix years after the requeſt, &c. 
though it be ten years after the promiſe or contract. R. Gods. 
437. Jon. 194. 329. 
So if an account be delivered between merchants, and one of 
them acknowledges ſo much due, the other inſiſts upon more, it 
is not an account ſtated. R. Jon. 401. 
So the ſtatute of limitations does not extend to ſuits in the ad- 
miralty or ſpiritual court. 
{It is not ſufficient that the writ bears zee before the expira- 
tion of the ſix years, it muſt be really and in fact taken out, for 
that is the commencement of the ſuit. And the true time ma 
be ayerred and ſhewn notwithſtanding the fe. Fohnſon v. Smith, 
P. 33 G. 2. 2 B. M. so.] 
[Acknowledgment of the debt, after action brought, takes it 
out of the ſtatute, Yea v. Fouraker, M. 1 G. 3. 2 B. M. 1099.] 
The ſtatute doth not begin to run F. a foreigner till he 
comes into England. Strithorſt v. Graeme, M. 11 G. 3. 
3 Wilſ. 145. ; 
So by the ff. 21 Fac. 16. all actions of treſpaſs for aſſault, bat- 3 7) 
4 . . 1011 hen to 
tery, wounding, or impriſonment, ſhall be brought within four four cat. 
years next after the cauſe of action. 
If treſpaſs or impriſonment be alleged, 32 Car. 2. u/que 1 Fac. 2. | 
the defendant may plead, as to all the treſpaſs or impriſon- 
ment, till 34 Car. 2. the ſtatute of limitations, and another plea 
to the reſidue of the time. R. Sal. 420. 
So by the ff. 21 Fac. 16. actions upon the caſe for words ſhall 3 8.) 
be within two years next after the words ſpoken. e. 
And if the words are actionable without a ſpecial damage, the 
ſtatute of limitations will be a bar. R. Ray. 61. 1 Sid. gs. 
So an action quia crimen felon impoſuit. Ray. 61. 1 Sid. 95. 
if it be not within fix years. Vide infra. | 
But an action for ſlander of a title is not within the Af. 21 Fac. 
R. Cro. Car. 141. 
Nor an action for words founded upon an indictment, or other 
record, 1 Sid. 9g. 
Nor an action quia crimen felon” impaſuit. 1 Sid. 95. Vide ſupra. 
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But the . 32 H. 8. 2. does not extend to caſes where the ſei- . — 


lin is caſual, and by poſhbility does not fall within ſixty years; not f. u 

as it does not extend to the ſervices of homage or tealty. 8 — 

R. 4 Cs. 10. b. Co. IL. 115.4. 2 Ii. 96. R. 3 Lev. 21. e. : 
Nor to the ſervice of covering the hall of the lord, or going 

with him to war. 4 Co. 10. b. 


2 2 | Nor 
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Nor to a writ of right of dower, for the plaintiff does nt 
count of her poſſeſſion, nor of the ſeiſin of any anceſtor, and 
therefore it is out of the ſtatute. Bro. 87. Lim. 23. 

So for the ſame reaſon, it was enacted by the ff. 1 Mar. g. 
that 32 H. 8. ſhall not extend to a writ of right of advowſon, 
quare impedit, darrein preſentment, jure patronatus, writ of right of 
_— raviſhment of ward of body or lands holden by knights 
ervice. 

But ſeiſin of homage muſt be alleged within the Af. de Mert. 8, 
or V. 1. 39. 2 Inft. 96. 

And ſeiſin in law is ſufficient fince the f. 32 H. 8. 2. R. 4 
Co. 10. 2 Infl. 96. Vide Seifin, (E.) | | 

\ (G. 10.) So the ff. 32 H. 8. does not extend to actions, in which ſeiſin 

— er need not be alleged; as waſt; for the land is not directly in de- 

traverfable, mand, and the plaintiff does not declare of any ſeiſim in it. Bu. 
St. Lim. 20, 21. | 

Annuity ; for the plaintiff does not declare upon a ſeiſin, but 
upon his grant. Bro. St. Lim. 26. 

Nor where ſeiſin, though it be alleged, is not traverſable ; 23 
in eſcheat, for the ſeiſin is not taverſable, but the tenure, 
4 Co. 11. a. | 

In a ceſſavit, or writ of reſcous. 4 Co. 11. a. Mo. 44. 

(G. 11. So the ff. 32 H. 8. 2. does not extend to actions, which go 
Actions for in diſcharge only, and not to recover any thing; as in a contrz 


3 formam feoffamenti, for the plaintiff only diſcharges himſelf. | 


Bro. St. Lim. 15. 
1 A monſtraverunt by tenants in antient demeſne. Bro. upon St. 
im. 17. ; 
A ne injuſte vexes upon an encroachment of ſervices by the lord. 
Bro. upon St. Lim. 18. | 
A writ of meſne upon a deed of acquittal. Bro. St. Lim. 18. 
A quo jure. Bro. St. Lim. 19. 
A warrantia charte. Ibid. 
Nor to error upon a judgment, Cc. till the f. 10 & 11 V. 
Bro. upon St. Lim. 16. Vade ante, (G. 5.) 
Nor to a writ of falſe judgment. Bro. upon St. Lim. 16. 
Nor to actions for contribution; as a contributione facienda ; for 
he recovers only damages for part of the charge of a ſuit. In. 
upon St. Lim. 15. 
Nor to an aſſiſe of nuſance; for nothing ſhall be recovered, but 
the nuſance removed. Bro. upon St. Lim. 20. 
Nor to a guid juris clamat, or per que ſervitia, for nothing ſhal 
be demanded but attornment. Bro. St. Lim. 20. 
A writof right of diſclaimer. Bro. St. Lim. 23. 
Nor to a ſcire facias to execute a judgment; for the 32 H. 8. 
mentions only ſcire facias upon a fine. 
Nor to an attaint. | 
So the ft. 32 H. 8. 2. does not extend to proceedings without. 
any writ; as to a plaint in the courts of Wales, Cinque Ports, ot 
other court. Bro. St. Lim. 21. Vide ante, (G. 1.) 
So it does nat extend to a corporation aggregate; as mayo 


and commonalty ;. for they do not count upon a ſeiſin of 2 
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ecſtor or predeceſſor, but upon their own poſſeſſion. Bro. 
St. Lim. 33. 

On a dean and chapter. bid. 

Otherwiſe a corporation ſole. Vide ante, (G. 1.) 

So it does not extend to the king; for he is not bound by the 
ſtatute. Bro. St. Lim. 67. Dub. Stamf. Pre. R. 42. 6. 

Nor to an avowry or cogniſance, as bailiff to the king. Bra. 

S. Lim. 67. 

80 if a man can make title to poſſeſſion within the time of 
limitation, he may maintain it by a title before the time of limi- 
tationz as in an aſſiſe, if the plaintiff makes title at large by 
eſcheat forty years paſt, upon which he entered and was ſeiſed, 
till a diſſeiſin by the defendant within thirty years. Bre. S.. 

Lim. 26. 

So if a man claims by preſcription a thing, which goes in diſ- (d. 12.) 
charge only, it is ſufficient to allege the uſage de tempore R. 1. Preſcription 
without alleging within ſixty years; as if he preſcribes to ouſt 
from his common cattle that were not levant and couchant. Bro. 
dt. Lim. 136. 

To be diſcharged of toll, Bro. St. Lim. 39. 

To drive cattle to a pound through the ſoil of another, without 
making amends for the eſcape. Bro. St. Lim. 41. 

80 if he claims only an eaſement ; as liberty to enter his land 
to repair a gutter. Bro. St. Lim. 37. 

To ſtop an aquæduct during the repair of a mill. Bro. St. 

Lim. 41, 42. 

To have a way in the foil of another to church. Bro. St. 
Lim. 42. 

So if a man preſcribes by a que 22 and not in him and his (0. 13. 
anceſtors, it is ſufficient to allege de tempore R. 1. without ſaying pots * 
within ſixty years; as if he preſcribes by a gue gſlate to ſuit to his 
mill. Bro. St, Lim. 40. | 

So if a corporation preſcribes to be a corporation de tempor? R. 1. 
it is well, Bro. St. Lim. 43. | 

Soif a woman preſcribes to have dower, though her huſband 
was attainted of felony, Bro. St. Lim. 45. 

do an avowry nced not allege ſeiſin within forty years, unleſs 22 
it be for rent, ſuit, or ſervice ; and therefore, if a man avows for &.. W 
toll due fifty years paſt, it is well. Bro. St. Lim. 64. root or {vit 

Or for an amerciament in a leet. Fro. St. Lim. 67. 

Or for a nomine pn. bid. 

Aid to make his ſon a knight, or to marry his daughter, Bro. 

St. Lim. 72, 73. 

Or for relief. 2 Int. 95. 

E. for the fees of a knight or burgeſs of parliament. Bro. St. 

im. 73. 

But in an avowry or cogniſance for relief, &c. where the ſeiſin 
6 traverſable, the party muſt allege ſeiſin within the time limited 
by che f. de Mert. 8. viz. pot Transfretationem, H. 3. in Gaſconiam. 
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So it does not extend to a ſuit or ſervice, which by 
will not fall within the time of limitation. Vide ante, (G. 9.) 

Nor to a juſlification in replevin, for the ſtatute mentions 
avowry and cogniſance only. Bro. St. Lim. 67, 68. 

So the /f. 32 H. 8. 2. does not extend to actions founded upon 
a deed or ſpecialty ; and therefore, if an avowry be for rent cre. 
ated by deed, it is not within the ſtatute of limitations, Ce 
L. 115. a. 2 Ver. 235. 

As for a rent-charge, 

So if the lord confirms the eſtate of his tenant, to hold 
by 10s. where he held before by 20s. in avowry for the 10; 
Cro. Car. 82, 

So if there be an avowry for rent upon a reſervation ; for the 
reſervation will be the title, Co. L. 115. a. 

So if a rent be originally created by act of parliament, Crs. 
Car. 81. | 

80 by the ff. 21 Fac. 16. debt limited to fix years after the 
cauſe of action is, when it is not founded upon a ſpecialty ; and 
therefore debt for rent, rewrved by indenture, is not within 
any ſtatute of limitations; for it is founded upon a ſpecialty, 
R. Hutt. 109. 

Nor debt upon the /. 2 & 3 Ed. 6. 13. for not ſetting out 
tithes ; for the ſtatute is a ſpecialty. R. Cro. Car. 513. 

Nor debt for an eſcape; for it is founded upon the /. 1 R. 2. 12 
before which an action upon the caſe only lay. K. 1 Sand. 38, 
R. 1 Lev. 191. 1 Sid. 306. 

Nor debt upon an award. Semb. 1 Lev. 273. 1 Sid. 415. 
2 Sand. 63, 64. | 

Nor debt for a copyhold fine ; for it is not founded upon a 
contract or lending. 1 Lev. 273. 

Nor an action by an aſſignee of commiſſioners of bankrupts. 
2 Lev. 166. 

Nor debt upon a tally. Per Wizdh. 1 Sid. 306. 

Nor an action againſt a ſheriff for money levied upon a feri fa 
ciat. R. 3 Mod. 312. | 

Nor a ſuit for a legacy. Med. Ca. 25. 

So the ff. 21 Fac. 16. does not extend to accounts current be- 
tween merchant and merchant, 1 Lev. 287. 3 Med. 312. 

Nor to a bargain between merchants, when there is no ſtated 
account. Semb. 1 Vent. go. 1 Sid. 465. 

Nor to a ſuit in equity by bill for an account of money te- 
ceived upon a truſt. R. Ca. Ch. 26. K. 2 Vent. 345. D. Mad. 
Ca. 25. Eg. Abr. 303. | 

Nor to a rationabili parte bonorum, though it ſounds in detinut. 
R. Lit. 342. D. Mod. Ca. 26. R. Hut. 109. 

Nor to a ſuit for a charity. Eg. Abr. 304. 

So the ſtatute does not extend, where the action is commenced 
in an inferior court within time, though it be afterwards removed 
by habeas corpus, and there commenced de nau. R. 1 Sid. 226. 


Jide peſt, (G. 17.) 


Not 


2 


1 


Nor where the action is commenced within time in B. R. and 
aſterwards there is a bill in equity for the ſame demand. 
2 Ver. 695. 

The ft. 21 Fac. 16. does not extend to an action for words in 
ſlander of a title. D. Ray. 61. Vide ante, (G. 8.) 

Nor to an action for words which are not actionable without 
ſpecial damage, if the damage, upon which the words become ac- 
tionable, happened within two years. R. 1 Sid. 95. Per Twiſd, 
1 Sid. 85. Ray. 6t. Cro. Car. 141. 

Nor to ſcandalum magnatum. Lit. 342. 1 Sid. 415. 

Nor to an action for words founded upon an indictment, or 
other matter of record. 1 Sid. 95. 

Nor to an action commenced in due time, but not revived, be- 
cauſe no perſon proved the will of the defendant, or took out ad- 


miniſtration to him. 2 Fern. 695. 


right of entry, who, at the time of ſuch right of action or entry 
beyond the ſeas, ſhall be barred of ſuch action or entry, though 
the twenty years be expired ; ſo as he or his heirs, within ten 
years after his being of full age, diſcovert, of ſound mind, en- 
largement out of prifon, return into the realm, or death, take 
the benefit of or ſue forth the ſame, and not after ten years. 

So by the ſame flatute, no perſon entitled to treſpaſs, detinue, 
trover, replevin, account, debt, treſpaſs for aſſault, menace, battery, 
wounding, or impriſonment, or action on the cafe for words, 
ſhall be diſabled from ſuch actions, by being at the time of ſuch 
cauſe of action accrued under age, covert, non compss, in priſon, 
or beyond ſeas, ſo as they take the ſame within the times by the 
ſaid ſtatute limited after coming of age, being diſcovert, of ſane 
memory, at large, or returned from beyond fea. 

Nor by the /. 4 Ann. 16. any perſon intitled to ſuit for ſeamen's 
wages, Cc. 

And if the plaintiff was in Ireland, that ſhall be tra mare within 
this ſtatute. Per Holt, Sho. 91. 

So all actions upon the caſe are within the benefit of this pro- 
viſo. R. 1 Sid. 453. 2 Sand. 120, K. 2 Mad. 72. 

Aſumpſit, though it be not named. , g. 81. 

So by the ff. 4 Ann. 16. if any perſon, againſt whom an action 
lies for ſeamen's wages, treſpaſs, detinue, trover, &c. (or other ac- 
tions mentioned 21 Fac, 16.) was beyond fea at the time of ſuch 
action accrued, the plaintiff thall be at liberty to bring his action 
againſt him within the ſame time after his return, as was limited 
tor ſuch action by the ſaid /. 21 Fac. 16. and 4 Ann. 16. 

So it was before. R. 1 Lev. 143. Dub. 3 Mod. 312. R. cont. 
Sho, 99. Acc. Mod. Ca. 26. R. acc. per 2 J. Cro. Car. 246. 334. 
Richardſon dub. & Cro. cont. Semb. cont. 2 Ver. 694. 

If plaintiff is in England, when cauſe of action accrues, the 
time of limitation begins to run, though he afterwards goes 


abroad. Smith v. Hill, T. 19 & 20 G. 2. Will. 134-] 
Z4 80 


So by the ff. 21 Fac. 16. no perſon entitled to a formedon or (G. 16. 
7 Action by 


4 . . an infanc 
firſt fallen, was an infant, feme covert, non compes, in priſon, or S.. 


a 0 4 „ . 
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(8. 17) 
Or br »ght 
within a 
year after 
Judgment 
or outlaw 
reverſ:d, 


T + WH ÞP -.& 


So by the ,. 21 Jar. 16. if judgment for plaintiff be reverſes 
or arreſted after verdict, or defendant be outlawed, and the out. 
lawry afterwards reverſed, the plaintiff, his heirs, executors, or 
adminiſtrators, may commence a new action within a year after 
judgment or outlawry reverſed, and not after. 

So if an action was commenced within fix years, and the 
plaintiff dies, his executor or adminiſtrator may commence a new 
action, though ſix years are paſt, and ſhew the ſpecial matter. 
Sal. 425. F, g. 171. 

So if an action in an inferior court within fix years be removed 
by habeas corpus, and the plaintiff there declares de novo after fix 
years. R. Sal. 424. 

Yet the new action by the executor or adminiſtrator ought to 


* 


be recent, and the ſpace of a year limited upon a reverſal or ar. 


(G. 18.) 
Or where 
promi'e or 
proviſion is 
made for 
payment. 


reſt of judgment ſeems a reaſonable time, and if the grant of 2 
probate or adminiſtration be delayed, it muſt be ſhewn. R. 
F, g. 170. 289. 

So if a man aſter ſix years acknowledge the debt due, and pro- 
miſes payment, it will be out of the ſtatute of limitations. Pr, 
Cha. 386. 

So if by his will he directs all his debts to be paid. P. 
Cha. 385. | 

Or makes a proviſion for payment of his, debts generally, 
Ibid. | 

Or publiſhes an advertiſement in the Gazette, or other newſ- 
paper, That all debts owing by him, upon application at ſuch a 
place, or to ſuch a perſon, ſhall be paid. R. Pr. Ch. 385. 


(G. 19.) Pleading the Statute of Limitations, and the Effect of 
the Statute, 


So a man barred of an action by the ſtatute of limitations muſt 
plead it, otherwiſe it ſhall not be intended. Cont. Cre. Car. 114. 
R. acc. Cro. Car. 141. 160. 

So if a verdict finds the action brought ſo many years after title 
accrued, it ſignifies nothing, if it does not find that no other ac- 
tion was brought. Sal. 422. 

So if a man be not ouſted, or diſſeiſed, the ſtatute of limitations, 
does not take effect againſt him; as if a ſtranger takes the profits 
with him, who has the right, for twenty years. R. Sal. 423. 

So if a man be barred of an action by the ſtatute of limitations, 
he ſhall take advantage of a title of entry, which afterwards ac- 
crues. R. Sal. 422. 

Or if there be a contract fox an annual payment, and the plain- 
tiff ſues for the arrears for twenty years, the ſtatute of limitations 
cannot be pleaded to the whole, K Al. 62. 

If A. converts goods beyond ſea, and after ſix years he returns, 
and upon demand refuſes the delivery, it will be a new converſion. 
Per 3 J. Cro. Car. 246. 334. | 

So a man fhall not be reſtrained, in a court of equity, from 
pleading the ſtatute of limitations to an action at law. 


Though 


J. 


1 34 
Though he exhibits a bill for relief in equity, but is diſmiſſed, 
and the time incurs, pending his bill, R. 1 Ch. R. 205. 214. 
Dub. ; Ch. R. 97. | ; 
[A bill depending in Chancery almoſt fix years is not ſuch a 
demand as to take a debt out of the ſtatute of limitations. Anon. 
H. 1736. 2 Athyns, 1,] 
The appointment of a receiver in Chancery will not prevent the 
ſtatute of limitations running on. Anon. H. 1737. 2 Atkyns, 15.] 


TR NH AWC 
Entire Tenantp. 
Vide Abatement, (F. 13.) 


Several Tenancp. 
Vide Abatement, (F. 12.) 


TS WAN 
Tenant to the Præcipe. 
Vide Recovery, (B. 3, 4.) 


Tenant in Common. 
Vide Abatement, (E. 10.—F. 6.) — Chancery, (3 V. 4.)—Deviſe, 


(N. 8. Efates, (K. 8.) 
—— by Curteſp, | 
Vide Copybeld, (K. 1.)—Eftates, (D. 1, 2.)—IWaft, (F. 2.) 


— in Dower. 
Vide Dower, (C. 1, 2, &c.)—-Waft, (F. 2.) 


2 „ in F ee. 
Fig: Copybold, (C. 7.)—Deviſe, (N. 4. — Effates, (A. 1, &c. 
cer, (B. 7.) 

Vide Chancery, (4 8. 1, &c.) - Copybold, (C. 8, 9.) Deviſe, (H. 8.— 
N. 5, 6.) — Diſcontinuance, (A. 4. — Eater, (B. 1, &c. 7, 8. 
22, &c. 33.) — Mer, (B. 8.) 

— after Poſſibilitu of Iſſue ext inc. 
V ide Eftates, (C. 1, &c.) 


— tor Life. 
Tide Copyhold, (C. 10.) Deviſe, (N. 75.)—Efates, (E. 1, &c. 
Officer, (B. 9.)—Waft, (F. 2.) 
— for ears. | 
Vide Eftates, (G. 1, &c.)=Offcer, (B. 12.)=Waſt, (F. 2.) 


F 

Vide Eſtales, (H. 1, &c.) - Oſſicer, (B. 11.) 
— by Sufferancc, 
Vide Eſtates, (I. 1, 2.) 


A & WD, 7H 
Vide Action upon the Caſe upon Aſumpſit, (H. 8.)——Condityn, 


(L. 4.)——Pleader, (2 G. 2.—2 W. 28. 49—3 K. 23. 


3M. 36.) 
| TENEMENT. 
Fide Grant, (E. 2.)—Treſpaſs, (A. 2.) 


TENET ET TENUIT. 
Vide Pleader, (3 O. 3.) 


n 
(A) Tenths. 


HE tithe or tenth of the annual value of any benefice waz 
granted to the pope, circa 20 Ed. 1. according to the value 
then taken of every benefice. 2 Inf. 628. 1 Kol. 473. 

And this was in imitation of the Levitical Jaw, whereby the 
Levites pay a tenth to the chief prieſt. 2 ff. 628. 

But it ſeems that tenths were received of the clergy by pope 
Gregory 9. Anna 1229. 13 H. 3. Forft. 12. 

And granted by the clergy to king R. 1. anne 1189. for his 
expedition againſt the Turks. Sp. Gli. Decime Salad. 

By the . 26 H. 8.3. the king ſhall receive as united to the 
crown a yearly penſion amounting to a tenth of all profits of 
every archbiſhopric, biſhopric, abbey, c. deanry, hoſpital, 
college, Oc. parſonage, vicarage, &c. within this realm. 
And a commiſhon ſhall go into every dioceſe to inquire the true 
yearly value of all manors, lands, &c. belonging to any biſbop- 
ric, bc. or other benefice or ſpiritual promotion ; and, after 
certificate by any three of the commiſſioners of the value and tax 
ſet of the tenth, every archbiſhop and biſhop ſhall be charged with 
levying the ſame within his dioceſe, and proceſs ſhall go againtt 
the archbiſhop or biſhop for the ſame ; and the biſhop may levy 
it by eccleſiaſtical cenſures, diſtreſs, &c. on any rated in his dioceſe, 
whereon no rep/evin, prohibition, ſiperſedeas on excommunication, 
Sc. may be allowed. 

And the incumbent, on default after demand at his church 
by the biſhop or his officers, and forty days neglect certified into 
the Excheguer under the Teal of the archbiihop, biſhop, Q. * 

; | e 


ern 
be deprived h facto, by the ff, 2 & 3 Ed. 6. 20. of ſuch benefice 


nly. 
: 3 by ſuch certificate the archbiſhop or biſhop ſhall be diſ- 
charged for ſo much, and proceſs ſhall go againſt the incumbent. 

And by the ff. 32 H. 8. 22. on the oath of an archbiſhop, c. 
charged with colleCtion of the tenth, that he cannot, for ſuf- 
ficient cauſe alleged, levy any part of the tenth charged, and no 
matter ſhewn to the contrary by the king's ſerjeant or attorney, 
the Exchequer may diſcharge the accountant upon ſuch allegation, 
or may award a commiſſion to inquire the truth, and on return, 
Ec. diſcharge him. 

But by the ff. 27 H. B. 8. every ſpiritual perſon, on his compo- 
ſition, &'c. for his firſt-fruits, ſhall have a deduction of his tenth 
for that year out of his firſt- fruits; but ſhall anſwer the tenth to 
the king. | 

And if a ſucceſſor be charged with any tenth, arrear at the 
death of his predeceſſor, he may diſtrain the goods of the prede- 
ceſſor, remaining on his benefice, and, on non-payment in twelve 
days after, cauſe them to be appraiſed by two or three ſworn ap- 
praiſers, and ſold for ſatisfaction of the arrears and his coſts 
er may ſue by pill in Chancery, or action of debt. 

So before à certificate of non- payment of tenths, there ought 
to be an expreſs demand by a man authorized by the biſhop; 
and therefore a demand by an apparitor is not ſufficient, R. Cra. 
El. 80. Mo. 915. R. Mo. 541. 

Or ſub-collector, Sc. KX. Sav. 1. 

Nor a demand to pay to another as his deputy. Cro. EI. 81. 
R. Sav. 1. 

Or at any other place than his houſe or church. Cro. EI. 81. 
Mo. 915. 

ork ſtall in the choir, where the demand is made of a dig- 
nitary there. Sav. 1. 

So a certificate of non-payment 1s traverſable, if there was not 
a due demand, c. Cro. El. 80. Mo. 915. R. Mo. 541. 

And if there be payment after demand, and before certificate, 
it will be void. R. Sav. 26. 


(B) Annates. 


THE annates or primitiæ were the value of every benefice for 

the firſt year, which was paid to the pope by all archbiſhops 
and biſhops, and began temp. Bonifacit . or Johannis 22. Cod. J. 
cel. 871. Spel. GIaſſ. Annates, 

By the ff. 6 H. 4. 1. it was enacted, that any, who paid to the 
chamber of Rome for ſirſt-fruits more than was accuſtomed, 
ſhould forfeit, &c. | 

By the ff. 25 H. 8. 20. no archbiſhop or biſhop ſhall pay an- 
nates, or other penſion, Wc. to the ſee of Rome. 

By the ft. 26 H. 8. 3. (repealed by the ,. 2 & 3 Ph. & N. 4. 
but revive by the ff. 1 El. 4.) every archbiſhop, biſhop, abbot, 
walter of college, hoſpital, dean, prebend, parſon, vicar, or other 


having 
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having any ſpiritual promotion, to whoſe gift ſoever 
before any poſſeſſion, or meddling with the profits of the benefice 
ſhall pay or compound to pay to the king's uſe, on good ſureties. 
the firſt-fruits, or one year's profit of his benefice, &c. 

And the Chancellor, Maſter of the Ralle, or other, to be named 
by commiſſion under the great ſeal, may examine the true value 
ec. and compound or agree for a rate for the firſt-fruits, a 

An obligation for payment ſhall be of the ſame effect as 3 
ſtatute-ſtaple; and if any enter into a benefice, r. without 
paying or agreeing, Ws. he ſhall be taken as an intruder, Er. 
and being convicted by verdict, confeſſion, &'c. before the Lord 
Chancellor or other commiſſioners, ſhall pay for every offence 
double the value of the firſt- fruits. 

And all firſt-fruits payable to the biſhop of Norwich, or any 
other but the king, ſhall ceaſe. 

By the f. 28 H. 8. 11. the year for which firſt-fruits are paid 
mall be computed ſrom the avoidance of the benefice or ſpirituat 
promotion. 

And by the ,. 6 Ann. 27. biſhops ſhall be allowed four year; 
from the reſtitution of temporalties to pay the firſt-fruits, paying 
a fourth part of the compoſition each year, and if he, Ex. be re. 
moved, ſhall be diſcharged of all not then payable. 

By the ff. 2 & 3 Ann. 11, the queen, by letters patent, may 
grant to the corporation, thereby to be erected, all the firſt-fruits 
and tenths, &c. for the maintenance of parſons, vicars, and cu- 
rates of the church of England. 

And alt former ſtatutes for payment, levying, diſcharging, &c. 
mall be in force. ; 

And one bond only ſhall be given for four payments of firſt. 
fruits, and no fifth bond. " 

And the ſaid firſt-fruits and tenths ſhall be anſwered and paid 
according to ſuch rates and proportions only, as the fame have 
been heretofore uſually rated and paid. 

The value of benefices was aſſeſſed 20 Ed. 1. 

But the valuation, according to which the firſt- fruits and tenths 
are computed, was made 26 H. 8. purſuant to the above ſtatute, 
and now remains in the Excheguer. 4 Inſt. 1 20. 

But by the ff. 26 H. 8. 3. a parſon or vicar, whoſe benefice ex- 
ceeds not eight marks, ſhall not pay firſt- fruits, unleſs he lives 
three years therein. 

Nor by the ff. 1 EI. 4. vicarages of 10. per annum, or parſon- 
ages of 10 marks per annum, or under. 4 Inft. 1 20. 

Nor by the ff. 5 Ann. 24. benefices not exceeding 5 /. per annur 


improved value, which have cure of ſouls. Conf. by the /. 


6 Ann. 27. 

So by the fl. 26 H. 8. 17. a leſſee of manors, lands, c. of a 
biſhop, or other ſpiritual perſon, ſhall not be chargeable to the 
king, but his leſſor ſhall be charged for firſt-fruits, notwithſtanding 
any covenant, &c. to the contrary. 

By the ft. 27 H. 8. 8. commiſſioners, authorized to compound for 
firſt-ſruits, may deduct the tenth (which yet ſhall be paid the _ 

The 


in 


r 349 


The demand and collection of firſt-fruits and tenths by the pope 
was prohibited, zrmp. Ed. 3. R. 2. & H. 4. 4 Inft. 120. 

By the ff. 32 H. 8. 45. the court of firſt- fruits and tenths was 
erected, but repealed by the . 1 Mar. 10. and not revived by 


the f. I El. 4. 


(C) Procurations. 


1 or proxies are paid by the clergy to the biſhop ar 
archdeacon in recompence of their viſitation. Dav. 3. 6. 

When the charge of the viſitation became exceſlive, a ſum was 
paid and accepted by antient compoſition in lieu of it. Dav. 3. 

And therefore every benefice with cure is ſubject to procuration 
or proxy. 

Though the compoſition does not appear; for it may be claim- 
ed by preſcription or grant. Hard. 181. 

But if there be a parſonage, and alſo a vicarage endowed, 
there ſhall be one procuration paid for both. 

80 no procuration ſhall be paid for a donative ; for it is exempt 
from the viſitation of the ordmary. 

Nor for a chapel which depends upon a parſonage. 

Proxies or procurations are collateral to the land, and not exe 
tinguiſhed by unity of poſſeſſion. Hard. 388. 

If proxies or 1 are refuſed, remedy lies in the ecele- 
ſaſtical court, for their juriſdiction is ſaved by the Af. 34 & 35 
H. 8. 19. Hard. 181. 388. | 

So a bill in equity lies for the recovery. Dub. Hard. 181. 

So there ſhall be a remedy at law; if due by grant or preſcrip- 
tion, Hard. 181. | 


(D) Penſions. 


80. upon reſignation of a dignity or ſpiritual promotion, the „ ,, ... 
perſon, to whom the reſignation is made, ſometimes grants a bis, (G. 
penſion to his predeceflor. 11.) 
But by the ff. 26 H. 8. 3. / 22. a moiety of ſuch penſions as 
exceeded 40l. was diſcharged, and the tenth of all other penſions. 
And no ſuch penſion in futuro muſt exceed the third part of the 
value of the dignity or ſpiritual promotion. 


© 6 00-07: MM: 
(A) All Lands are held of the Ring, 


Y what tenures lands are held, vide in Homage. 
To what ſervices they are ſubjeR, ibid. 
To whom the ſeigniory belongs, and the incidents to it, vide 


in Seigniory, (A.) 
10 All 


339 


T E N U R . 


All lands and tenements in the hands of a ſubject are held im- 
mediately or mediately of the king. Co. L. 1. a. Wri, bn. 39. 

And therefore, though the king releaſes to his tenant all fer. 
vices, yet he holds of him. 8 H. 7. 12. 6. R. 9 Co. 123. 

So if an oſſice finds a dying ſeiſed, but of what tenure is igno- 
rant, and thereupon a melius inguirendum finds in the fame manner, 
that is ſufficient to intitle the king; for it ſhall be ſuppoſed that 
the tenure is of him. R. 2 Cre. 41. 

So liberties and things in gre/5 may be granted to be held of the 
king, though not of a ſubject. Mo. 168. 


(B) But the King Holds of no One. 


PVT the king holds of no one. Co. L. 1. 5. 

If lands held of the king, or of any other, are forfeited to 
the king for treaſon, the tenure is extinct. Bro. Parliament, 17, 
6 Co. 5. b. 2 Kol. 5 14. J. 3. 

And though the king afterwards grants the lands to another, 
the tenure ſhall not be revived in the hands of the patentee with- 
out expreſs words. 

Though there be a ſaving of all rights, rents, ſervices, Qc. for 
theſe words do not revive it. Bro. Parl. 77. 

So if the king purchaſes land of another, the tenure is extinct. 
2 Rol. 5 13. B. 

Though the tenant enfeoffs the king, and retakes the eſtate from 
him. 2 Rol. 5 14. J. 1. 

So if tenant paravail enfeoffs the king, the meſnalty is extinct; 
for the meſnalty and eſtate paravail are but one eſtate. Dy. 154. 

So if tenant paravaz/ makes a gift in tail, remainder to the king. 
R. Dy. 154. b. 2 Kol. 514. J. 5. 

So tenure of chauntries and other lands given to the king, by 
the . 1 Ed. 6. 14, Sc. is extinct, though there be a ſaving for 
the rights of all ſtrangers, Sc. R. Dy. 313. a. R. 1 And. 45. 

Yet the lord of chauntries, Sc. given to the king, may 
avow upon the land for his rent, though not upon the perſon, as 
within his fee. Dy. 313. a. 

Jo if the king grants lands forfeited, &c. the tenure may be te- 
vived by proper words; as if he grants tenend* de capitali domns 
per ſervitia debita. R. 6 Co. 6. a. Bro. Tenure, 3. : 

Feudum originally was a portion of land granted by a prince, 
Sc. to his officers or ſoldiers, upon a compact, expreſs or implied, 
to render to his lord ſervice and aid. Wri. Intr. 7. 

And was revocable at will, afterwards granted for years, after - 
wards for life, and afterwards in perpetuity. Wri. Int. 14. 

Vide more concerning Tenure in Dignity, (C. 2.) — Tufts 47 
Peace, ( 2.) — War, (B. 1.) 


Tenure in Burgage. 
Vide Burrough, (E.) 


TERM OF YEARS. 


Nu, Eflater, (G. I, &c.)—Pleader, (2 V. 16.)—Receipt, (A. I.) 
; Recovery, (B. 8.)—Remitter, (C. 5.) 


— to attend Inheritance. 
Vide Chancery, (4 G. 5.) 
Truſt of a Term. 

Vide Chancery (4 W. 19, &c.) 


ET -' R Mm 0 
Vide Receipt, (A. 1.—B. 2.)——Recovery, (B. 8.) 


THE TERMKNE 
Vide Adjournment, (A.)———Temps, (C. 1, &c.) 


TERRE-TENANTS. 
Vide Pleader, (3 L. 14.) 


«= & & 7. A MM Bi 
Vide Deviſe. 


TESTAMENTARY MATTERS, 
| Vide Prohibition, (G. 16.) 


TT K..8 T & © | 
Vile Adminiſtration, (B. 11.)—Chancery, (3 G. 1.)—Deviſe, 
25 (N. 21.) 


TEST ATUM CAPI AS, or FIERI FACIAS. 
Vide Proceſs, (E. 7.) 


rr 4A: JE 
Vide Officer, (K. 7.)—Pleader, (2 S. 28.) 


Pr 
Vide Abatement, (H. 14.) — Mandamus, (C. 4.) 


— 


— 


T ESTMOIGN E. 


(A) Witneſs; Who ſhall not be. 
(A. 1.) Non Compor. 


VERY witneſs muſt be credible. 
And therefore, a man of non-/ane memory ſhall not be al- 
lowed as a witneſs Co. L. G. b. 
As an idiot, Eh 
PR & lu- 


35¹ 


TESTMOIGNE 


A lunatic during his lunacy. | 

So one within age of diſcretion. Co. L. 6. b. 

As an infant, who does not know the nature of an oath. 

[Infant under ten, very ſeldom, and under nine never, admit. 
ted to be a witneſs, either in capital caſes or leſſer offences. Rez 
v. Travers, per Gilbert C. B. and Raymond C. J. P. 12 6. 

Str. 700. | 

So in an ætate probanda, a witneſs ſhall not be allowed under the 
age of 42 years. Bro. Teftm', 30. 

But a lunatic may be a witneſs in Iucidit intervallis, 


(A. 2.) Infidel. 


File cent. So generally an infidel ſhall not be a witneſs. Co. L. 6. 4.* | 
a Stra. 1140. [A Mahometan may be a witneſs, and ſworn on the Koran, ; 
At council, preſent two chief juſtices. Fachina v. Sabine, M. 12 6.2. 

Str. 1104+] n 

[An infidel, pagan idolater, may be a witneſs, and his depoſi- f 

tion, ſworn according to the cuſtom of the country where he lives, 

read in evidence. Ormichund v. Barter, H. 18 &. 2. Will. 84. 

1 Atkyns, 19. Note, Ryder, Attorney-general, in ſupport of this, 

cited the covenant between Jacob and Laban, in Geneſis, xxxi, and 

ſaid, that Laban ſware by falſe gods; which was admitted by the 

other fide, and by the court; and yet it is not true; for Laban 

ſware by“ the God of Abraham, the God of Nahor,” (who was 
Abraham's own brother, and the anceſtor of Laban, as Abrabam 

was of Jacob,) “ the God of their Father,“ i. e. Terah, which K 

plainly means the true God, whom they both acknowledged; thus 

the Almighty is frequently called the God of Abraham, the God 

of Jaac, and the God of Faceb.] | 92 


(A. 3) Quaker, 


*By /. 57 & 8 VV. 3. c. 34. made perpetual by 1 G. 1. J. 2. 
c. 6. and amended by 8 G. 1. c. 6. & 22 G. 2. c. 30. 46. * 
Quakers, inſtead of an oath, ſhall be permitted, in courts of juſtice, 
to make their ſolemn affirmation, which ſhall be of the ſame 
force in law as an oath, and ſubject them to the ſame penalties, | 
in caſe of perjury.* | FO 
But they are not to be admitted as witneſſes in criminal caſes; | 
and by 32 C. 2. c. 46. the affirmation of Quakers ſhall be receir- | 
ed in all caſes where an oath is required by any act of parliament, the 
with the like penalty in caſe of falſe affirming ; and with the like 
exception of criminal caſes.* | 
* On this exception, it has been held, that the affirmation of a Ce. 
Quaker cannot be admitted on an appeal for murder. 2 Sr. 854. 6 
cited Cowp. 392.“ 
Nor on a motion to ground an information for a miſdemeanor. 
2 Str. 872. 1 Barnard. K. B. 346.“ the 
*Nor to ground a motion ſor an attachment, unleſs by conſent; ( 
and if by inadvertency a rule to anſwer the matters in an 3 ( 
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ke made, when the affidavit was only by affirmation, it will be 
diſcharged. Andr. 200. 2 Str. 946.“ 
Neither ſhall the affirmation of a Quaker be admitted to excul- 
ate a third perſon againſt whom an application has been made 
for a criminal information. 2 Bur. 1117.“ 

But to exculpate himſelf, it may be admitted. Id. Bid.“ 

And a Quaker's affirmation has been held ſufhcient to prove 
the ſervice of a rule to ſhew cauſe why an appointment of over- 
ſeers ſhould not be quaſhed ; for this is not a criminal proſecution. 
2 Str. 1219. cited. Coup, 385.“ 

So the ſolemn afhrmation of a Quaker (together with a tender 
of zo. purſuant to ff. 26 G. 2. c. 18.) entitles him to admiſſion 
into the Turkey Company, without taking the oath preſcribed by 
that act. 2 Bur. 999. 1005.* 

So the affirmation of a Quaker ſhall be admitted in a gu tam 
ain, Corp. 382. 395. where this ſulject is diſcuſſed at full 


length.* 


(A. 4.) Perſon convicted of 'Treaſon or Felony. 


So a perſon attainted, or convicted, of treaſon or felony, ſhall 
not be a witneſs. Co. L. 6. 6. 

Or of piracy. K. 2 Rol. 686. J. 27. 

TF-.”': *t be to excuſe a man accuſed falſely by him and by the 
inſtigation o another. R. 2 Rol. 686. J. zo. 

But a perion pardoned for his treaſon or felony will be a good 
witneſs. Per 3 F. 2 Cont. Ray. 369. Dub. Ray. 380. R. ront. 
2 Hul. 154. K. acc. for the pardon takes away pW et reatun:. 
Vent. 349. 

So it he be burnt in the hand for felony; for that is 2 a 
pardon by ſtatute. R. Ray. 369. R. Ray. 380. R. Keil. 37. 
Vide poſt, (A. 4.) 

So an accomplice in the ſame crime before conviction, 
R. Kul, 17. 

Though he has a promiſe of pardon, and the promiſe be not 
made for his evidence, Keil. 18. 


(A. 5.) Or any infamous Man, 


So a man infamous in any reſpect ſhall not be a witneſs; as if 
achampion in a writ of — 1 be recreant. Co. L. 6. b. 

If a man be attainted for a falſe verdict. C9. L. 6. a. 

By the ft. 5 Hl. g. if convicted for perjury or ſubornation, till 
the judgment reverſed. 

So if convicted of perjury at the common law. Co. L. 6. B. 

50 if convicted of forgery upon the /. 5 Fl. 14. or otherwiſe. 
Gr, L. 6.b. 5 Med. 74. 

Or of a conſpiracy at the ſuit of the king. Co. L. 6. b. 

Convict in premunire. Bid. 

50 if he had an infamous judgment, and upon that ſtood in 
che pillory, or tumbrel. Co. L. 6. B. 5 Med. 74. Sal. 461. 

Or be ſtigmatized, or loſe his ears. Co. L. 6. b. 

Or be whipt for petit larceny, Per St. John at Suff, Ae 1657. 
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So if he have judgment of the pillory, though he did not tang 
there. R. 3 Lev. 426. Sal. 689. 

Or be convicted of barretry, though only fined ; for the crime 
makes the infamy. K. Sal. 690. 

So though pardoned after a conviction of perjury, he ſhall not 
be a witneſs. 1 Vent. 349. Sal. 689. 

So a pardon of any crime, after examination, does not make his 
teſtimony good, R. 3 Lev. 426. 


So an 9/idavit of ſuch a perſon in any cauſe ſhall not be admiz. 


ted regularly. 
But a conviction of felony, perjury, &c. does not take away his 
teitimony unleſs the record be produced. | 

So a record by which he is found guilty by verdict, is not ſuf. 
ficient, if judgment be not entered. R. 1 Sid. 51. 

So if he ſtood in the pillory, where the judgment was not in- 
famous, it does not take away his teſtimony ; as for a libel, or 
words in ſlander of the government. R. 3 Lev. 426. Sqm, 
5 Mod. 75. 

So a man convicted of forgery upon the ff. 1 H. 5. 3. ſhall be 
a witneſs. Co. L. 6. 6. | 

Or of barretry. Per Glin. and Newd, M. 1657. B. R. ſed 
Maid. cont. fortiten. R. cont. Sal. 690. g 

50 a man outlawed in a perſonal action. Co. L. 6. 6. 

So the pardon of an offence enables him to be a witneſs, except 
in perjury, where the diſability is part of the judgment; as if the 
felony, Sc. of which he is convicted, be pardoned. Per 3 J. 2 cnt. 
Ray. 369. Cont. 2 Bul. 154. Dub. Ray. 380. K. acc. 1 Vent. 
349. K. Sal. 639. 

So if burnt in the hand for felony, for it is qugſ a ſtatute par- 
don. R. Ray. 369. 380. Sti. 388. Per Trev. 7 An. 

And proof of the record whereby clergy is granted is ſuſſicient 
without proving that he was burnt. Per Treu. 7 An. 

So a pardon of perjury by act of parliament enables him. 
Per Helt, Sal. 689. 

So if there be not a legal objeCtion againſt a witneſs, other 
ſcandal to his credit ſhall not be allowed; as that he is a whore 
maſter, drunkard, &c. Mar. pl. 136. 

So an uncut of one convicted of perjury, &c. ſhall be allow- 
ed to prove a male- practice againſt him. Sa. 461. 

[The amdavit of one convicted of forgery, cannot be read to 
ſupport a complaint, but it may to defend himſelf againſt a com- 
plaint. Walter v. Kearney, H. 14 G. 2. Str. 1148.) 


(B. 1.) Who ſhall be a Competent Witneſs. * 


* Competency is implied in the term witneſs; and therefore, where- 
ever, in acts of parliament which direct convictions on the oaths 
of witneſſes, the epithet credible is added, it is intended only from 
abundant caution to declare, that though competent witneſſcs 
ſwear poſitively, their credibility is to be weighed; and if the 
magiſtrate think the evidence not credible, he ought not to con- 
vict. D. per Ld, Mansfield, 1 Bur. 414.“ 
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* The general objection to the competency of a witneſs, ariſes 
from an intereſt which he may have in the event of the cauſe ; 
for in general a perſon 1s a competent witneſs unleſs he be ſo in- 


tereſted, and unleſs the verdict can be given in evidenee by him 


in another ſuit. 3 Term Rep. 27. 308.* 

Therefore in covenant for rent upon a leaſe by A. to B. if 
the point in iſſue be, whether C. whoſe title both admit, demiſed 
firſt to A. or another perſon; C. is a competent witneſs to prove 
the point in iſſue; for the verdict cannot be given in evidence in 
any action which may afterwards be brought by or againſt him. 
3 Term Rep. 308.* | 

* But if two perſons are contending for the poſſe ſſion, who are 
to pay rent in different rights, then the landlord cannot be admit- 
ted to prove the demiſe in the ejectment. Id. Bid.“ 

Where A. rented a tenement of C. who covenanted to reim- 
burſe him all the poor rates, and A. underlet to B.; A. was held 
to be a competent witneſs to prove ſuch letting to B. upon an ap- 
peal. 1 Term Rep. 262.“ 

The vendor without covenant for good title or warranty, may 
be a witneſs to prove the title of the vendee. Str. 444.* 

And to be a witneſs, it is not neseſſary that he ſhould be ab- 
ſolutely indifferent; for in ſuch a caſe, his credibility may be left 
to the jury. B. R. H. 358.* 

* And the bare poſſibility of a witneſs being liable to an action 
in a certain event, is no objection to his competency. 1 Term 
Rep. 163, 4.“ 

And in order to render a witneſs incompetent, it is neceſſary 
to ſhew that he mult derive a certain benefit from the determina- 
tion of the cauſe one way or another. II. Bid. * 

Therefore a co-obligor in a bond to the ordinary under 22 
& 23 Car. 2. c. 10. is a competent witneſs to prove a tender by 
the adminiſtratrix. Id. id.“ 

So a creditor of the adminiſtratrix is a good witneſs to the 
ſame purpoſe. Id. bid.“ 

* And in order to take off the teſtimony of a perſon joined in the 
bmul cum, evidence mult be given of his being ſome way concern- 
ed in the fact, that proceſs has iflued againſt him, and that endea- 
vours have been uſed to take him. FH. &. H. 123. 264.* 

* But a perſon, who apprehends himſelf to be intereſted, cannot 
de a witneſs, though in ſtrictneſs he be not intereſted. 1 Sr. 1 29.* 

* The guardian of an infant on record cannot be a witneſs for 
the infant. 1 Str. 506.“ 

Nor the prochein amy. 2 Sr. 1025. Whether the wife of 
prochein amy can, /. 1 Str. 506.“ 

In an action againſt the ſheriff for a falſe return, the bailiſf 
who had the warrant was not allowed to prove an attempt to ar- 
reſt. Str. 680. 2 Ld. Raym. 1411.5 

On an information for importing teas, contrary to the act of na- 
vigation, the maſter of the ſhip was produced by the defendant, but 
was not allowed, becauſe the ſhip was forfeited by the act. 
Zuub. 140. Vide etiam, Bunb. 203,* 
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* The creditor of a bankrupt cannot be admitted to Prove the 
bankrupt a gameſter, becauſe by gaming the bankrupt's certificate 
is gone and his allowance forfeited, and conſequently the credi. 
tors' dividends are increaled, Str. 507.* 

»The borrower of money is a competent witneſs to prove the 
uſurious contract, and the repayment of the money. 4 Bar, 
2251. 2256. Cont. Str. 633. x 

But in a gi 7am action on the ſtatute of uſury againſt the 
aſſignee of a. bankrupt for taking uſurious intereſt on a loan of 
money to the bankrupt before his bankruptcy, the bankrupt is nc 
a competent witneſs to prove the offence, unleſs he has obtained 
his certificate or repaid the money. 2 Term Rep. 496.“ 

* Whether a ſervant can be a witneſs for his maſter, who ha; 
brought treſpaſs for beating the ſervant, per qued fervitium amt. 
Druere ? Str. 414. 595. 944.“ 

* A party who ſupports a cauſe, cannot be a witneſs. B. N. 
8. 0%” 

A tenant in poſſeſſion is not a good witneſs to prove his land. 
lord's poſſeſſion, or to ſupport his title, becauſe it is to uphold his 
own poſicſhon. Cowp. 621.“ 

* In ſome caſes even an intereſted perſon is a competent witneſs 
from neceſſity; as where an agent of one perſon pays money to 
another, he ſhall be admitted to prove the payment, though hz 
thereby diſcharges himſelf againſt his principal, 3 Term Rep. 29, 
Vide Str. 647.* _ 3 

* So in an action brought againſt a maſter for his carman' 
driving his cart negligently, per quod, &c. the carman may be 
witneſs for his maſter. 2 Str. 1083.“ 

* A factor who ſells for the plaintiff and is to have poundag: 
may be admitted to prove the contract. 3 Jill. 40.* 

A perſon who has an intereſt may become a competent witne!; 
by releaſing his intereſt, or by having a demand againſt him re- 
leaſed ; therefore if one underwriter has engaged to contribute to 
the colts of another, the defendant in an action on the ſame po- 
licy, and has joined as plaintiff in a bill in equity for a diſcovery; 
he may be made a competent witneſs by the defendant's relealng 
him from any contribution to the coſts in law or in equity, and by 
an offer by himſelf and the defendant to pay the coſts in equi: 
and to diſmiſs the bill as to them. 3 Term Rep. 27.“ 

A ſervant or clerk who has embezzled money or notes of hi. 
maſter's, is an admiſſible witneſs, (provided he has a releaſe) agi 
the perſon who received ſuch money or notes from him, in an 


action for money had and received, brought by his maſter to 4c. 


cover the amount. Coup. 199.% 

*The creditor of a bankrupt who has releaſed his debt to the 
aſſignces, though not to the bankrupt, may be a witnels to prove 
the bankruptcy. B. R. II. 267. | 

Where two qualifications are neceſſary to be elected, he who 
has only one of them may be a witneſs to prove the qualitications. 


2 Ld. R:ym. 1353. 1 Str. 583.“ | 4 
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* And the member of a corporation who has acted under the 
tight claimed may be a witneſs to prove the uſage. 2 Str. 1069.* 

* And a father who has gained his freedom in a borough by 
ſervitude may be admitted to prove a cuſtom, by which his eldeit 
ſon is entitled to his freedom. 1 il. 332. 

* A mother may be a witneſs to prove her marriage when her 
ſon's legitimacy is in queſtion. B. K. H. 277.* 

So on a queſtion of ſettlement, huſband and wife may prove 
their own marriage. 2 Term Rep. 263.* 

*In an —. * a father for deflowering his daughter, per quod 
ſervitium amifit, the daughter may be a witneſs, but the muſt 
not give in evidence a promiſe of marriage. 2 Str. tog. 
3 Will. 18.“ 

If a witneſs be diſintereſted at the time of a depoſition taken, 
that depoſition may afterwards be read, though he afterwards be- 
come intereſted. 1 P. Will. 289. Vide 1 Str. 101. Butona 
trial at / privs it is ſaid ſuch a perſon cannot be examined as a 
witneſs. 1 Str. I01:* 

But in a later caſe, it has been held, that where the perſon was 
nt intereſted at the time when the plaintiff or defendant firſt had 
an intereſt in his teſtimony, his evidence may be received, though 
he afterwards became intereſted; thus in an action againſt under- 
writers, the broker was admitted to prove circumſtances which 
tended to diſcharge them, he having been diſintereſted at the 
time when they ſigned the policy; but having afterwards become 
intereſted by ſigning the ſame policy himſelf as an underwriter, 
3 Term Rep. 27.* 

*If a ſurviving witneſs to a bond be made executor of the 
obligee in an action brought by him on the bond, evidence thall be 
admitted to prove the plaintiff's hand, as if he were dead. 
1 P. Wms. 28g.* 

* A grantee when he appears to be a bare truſtee is a good 
witneſs to prove the execution of a deed to himſelf. II. 290.“ 

Where two perſons joined in an aſſignment of a ſhip, one of 
them was permitted to prove that at the time of the ailignment he 
had no intereſt in the veſſel. 1 Term Rep. 301.* 

A man is not a competent witneſs to impeach a ſecurity which 
he has given, though he be not intereſted in the event of the ſuit ; 
therefore where a bond was given in conſideration of delivering up 
a promiflory note, an indorſer was not admitted to prove that the 
conſideration of the note was uſurious. 1 Term Rep, 295.“ 


*(B, 2.) Huſband and Wife.“ 


* Huſband and wife ſhall not be called to give evidence for or 
againſt each other. B. R. H. 264. Vide 2 Term Rep. 263.* 

Therefore the wife's owning the receipt of money due to her 
huſband, for wages earned by her, was conſidered as no evidence 
in an action brought by the huſband. 2 Scr. 1094.* 
The wife of one defendant cannot be a witneſs for the other, 
in an indic ment againſt two. 2 Str. 1095 .* 
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* But in an indictment againſt the huſband for an aſſault on 
the wife, the wife herſelf has been admitted as a witneſ;, 
x Str. 633.“ | | 

They ſhall not be admitted in any caſe to give evidence, eyen 
tending to criminate each other. Therefore in a caſe of ſettle. 
ment, where a marriage in fact had been proved between two 
paupers, the firſt wife of the huſband was not admitted to prove 
a former marriage with him, becauſe ſuch evidence would haye 
tended to a proſecution againſt him for bigamy. 2 Term 
Rep. 263.“ 

* But in an action between third perſons, a wife may be ad- 
mitted to give evidence, which throws the debt upon her huſband, 
Thus in an action againſt the daughter's huſband, for the daugh- 
ter's wedding cloaths, her mother was admitted to give evidence, 
which ſhewed that they were delivered on the credit of the mo- 
ther's huſband. 1 /. vg.“ 

* HO where the contract is made with the wife, in ſome caſe; 
the wife's declaration may be given in evidence in an action 
againſt the huſband. Thus, the wife's declaration that ſhe had 
agreed to pay 4s. a week for nurſing a child, was allowed to he 
given in evidence to charge her huſband ; the chief juſtice ob- 
ſerving that matters of that kind were properly under the di- 
rection of the wife. Id. 525.* 


*. 3.) On an Indictment.“ 


* On an indictment for deſtroying a note, the proprictor may 
be a witneſs. 1 Sr, 505.“ 

* 80 on an indictment for forging a letter of attorney, by 
which the priſoner transferred the ſtock of A. — A. was admitted 
as a witneſs. 2 Str. 728. Vide 1b. 1229.“ 

* 50 the proſecutor of an indictment, though he had laid a 
wager that he ſhould convict the detendant. 1 Str. 652.* 

* If two be indicted and one ſubmit and pay a fine, he may be 
examined as a witneſs for the other. 1 Str. 633.* 

So if one indicted plead miſnomer, and for want of a fe- 
plication be diſcharged, he may be a witneſs for the other de- 
ſendants. B. R. H. 303.“ 

* But on an indictment for perjury, in denying in an anſuer 
an agreement not to put a note in ſuit ; the giver of the note, 
defendant at law, and plaihtiff in equity, has been refuſed to be 
admitted as a witneſs. 2 St. 1043. B. R. H. 265.* 

*The defendants in ejectment againſt whom a verdict has bern 
given, cannot be witnetles for the proſecutor, on an indictment 
tor perjury committed on that trial. 2 Str. 1104.“ 


* (C. 1.) At what Time Exception ſhall be taken to a Witnels.* 


 *Formerlytherule was to object to the witneſs before he was ſworn 
in chief; and the objection muſt {till be made at the trial. 1 Term 
Rep. 717. and it is too late to object to him after he has been c, 
amined and croſs- examined. 4 Bur. 2251. Jide L. R. H. 356 
: An. 
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And an objection to the competency of witneſſes, diſcovered 
Ater trial, is not a ſuthcient ground of itſelf for applying for a 
new trial z but it may have ſome weight with the court, where 
the party applying appears to have merits. 1 Term Rep, 717.“ 


(C. 2.) When a Perſon ſhall be compelled to give Evidence.“ 


* If one of the bail be a ſubſcribing witneſs, he ſhall be obliged 
to give evidence. 1 Str. 406.* 

* And if he be a material witneſs, the court will permit his 
name to be ſtruck out of the bail- piece, and, another entered in 
his place. B. R. H. 133.* 

But the court will not give leave to ſtrixe out the name of 
a defendant in ejectment, on aſſidavits that he is not intereſted iu 
the premiſes, and is a material witneſs for the other defendants ; 
eſpecially if the jury proceſs, and the ſubpcena's have iſſued. 
Id. 162“. 

* An attorney preſent at the ſwearing of an anſwer in chancery, 
is not obliged to be a witneſs, on an indictment for perjury in 
the anſwer. 2 Sr. 1122,* 


(C. 3.) To what a Witneſs ſhall be examined.“ 


*If a witneſs be examined by the party producing him, to one 
point only, the adverſe party may examine him to that, but not 
uſe him to prove a different fact. 2 Att. 44. fed gu. as to the 
latter part.“ 

The party who excepts to a witneſs may call him afterwards. 
1 Str. 480.“ 


(C. 4.) Trial put off when the Witneſs cannot be compelled to 
attend.* 


* If one of the parties wiſh to have the teſtimony of witneſſes 
whom he cannot compel to attend, the court may put off the 
trial from time to time, till the other party content, that depofi- 
tions may be taken where they are. Coupe 174. * 

But leave cannot be had to examine an ancient witneſs before 
a judge without conſent. Barnes, 447. 


(C. 5.) Remedy againſt a Witneſs who wilfully abſents himfe!f,* 


* A witneſs who wilfully abſents himſelf may be attached for 
the contempt; or an action on the caſe will be againſt him. 
Doug. 561. (540.)* 

And by /. 5 El. c. 9. ſ. 12. if any perſon on whom auy pro- 
ceſs out of any of the courts of record within this realm or Hales, 
thall be ſerved, to teſtify concerning any cauſe or matter depend- 
ing in any of the faid courts, and having tendered unto him ac- 
cording to his countenance or calling, ſuck reaſonable ſums of 
money, as having regard to the diſtance of the places, are rea- 
lonable to be allowed in that behalf, do not appear according to 
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the tenor ©: the ſaid proceſs, having not a lawful or res- 
ſonable let or impediment to the contrary, then the party 
making default ſhall loſe and forfeit for every ſuch offence 100 
and yield ſuch further recompence to the party grieved, as by the 
diſcretion of 7he judge of the court out of which the ſaid procei; 
ſhall be awarded, &c. to be recovered by action of debt, Sc.. 

This further recompence mult be aſſeſſed by the court out ot 

which the proceſs iſſued, not by the jury or judge at n/ prix, 

Doug. 556. (535-)* 

Vide more concerning Witneſſes in Chancery, (P. 7.) - Evidence, 
(A. 3.) Tait, (B. 4. Parliament, (E. 11.—L. 25.) — Trin 
(B. 5.) 
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Vide Battery, (D)Pleader, (2 W. 20.) 


= + WM *© 
Vide Temps. { 
TT LT MH 4 % 
"ide Diſmes. 
JJ 
Vide Afſiſe, (B. 17. 20% Maintenance, (A. $.)—Pleader, (C. 34 
36. 40, 41, 42. 49.—E. 21.—F. 13.—3 M. 40.—3 O. 2. 
Prohibition, (F. 2. — Remitter, (C. 1.) 
rere. 
Vide Diſcent, (D. 10.) 


. 
(A) The ſcveral Kinds of Toll, 


Vide Praro- O LI, telnetum, telonium, or theolonium, are all of the fan: 


gative, import, and ſignify a ſum of money paid by the buyer to 
9 48.) goods or merchandizes exported or imported, or ſold within the p 
realm. 2 Inft. 58. Vide 1 Wilſ. 10g.“ t 
As to toll in a market, picage, and ſtallage, vide in Marlet, 
(F. 1, &c.) 5 
So the king, or a ſubject, owner of a port, may preſcribe fe. to 
toll for merchandize there imported, without any conſideration; th 
for the owner is indictable, if he does not repair the port. S tl 
Lut. 1523. Semb, 1 Med, 104+ D 


do 


T © Ki. 


Zo for toll for murage ; for it will be for the benefit of the peo 
ple that the walls of a town for defence of the country are re- 
paired. Cro. El. 711. 


(B) Toll-Turn, 


+0 toll may be payable for cattle or goods in their return from 
8 a fair or market. Bl, Nom. verb. Tell. 1 Sid. 454. Cre. 


El. 71%. 
(c) Toll-thorough, 


FF OLL-thorough is a ſum demanded for a paſſage through an 
highway. BI. Nom. verb. Toll. 22 Aff. pl. 58. 

Or for a paſſage over a ferry, bridge, & c. Bl. Nom. verb. Tar. 

Or for goods which paſs by ſuch a port in the river. 1 Mad. 47. 
1 Sid. 454. 

And it may be demanded in conſideration of the repair of the 
pavement in a high ſtreet. Fon. 162. Vid. 2 Will, 296.* 

Or of the repair of a ſea-wall, bridge, &c. R. Fon. 162. 

Cleanſing of a river, &c. 1 Mad. 48. 

But toll thorough cannot be claimed, ſimply, without any con- 
fideration. R. Jou. 162. R. Mo. 575. 1 Mad. 47. 2 Med. 143. 
4 Mad. 320. D. Cont. x Mod. 232. R. 1 Sid. 454. Per Popb. 
2 J. cont. Cro El, 711. 2 Rol. 5 22. J. 37. 

As if one demands 2d. for every ſcore of ſheep, that paſs by 
ſuch a town; for this would be a toll for paſſage in an highway. 
R. Mo. 575. Cro. El. 710. 

So toll for a ſhip that comes to ſuch a point cannot be demanded 
without a conſideration ; for the ſea is free for all. R. 1 Mod. 104. 

For cattle that paſs by ſuch a bridge, Semb. 3 Lev. 400. 

So it cannot be claimed from thoſe, to whom the conſideration 
does not extend; as a cuſtom, that upon conſideration that the 
city of N. maintains a key for all goods imported upon the river 
to the city, they ought to take for every ſhip upon the river, 
paſſing by the key, ſo much, is not good for ſhips which do not 
load or unload at the key. R. 1 Vent. 71. x Mad. 71. 
R. 2 Lev. 96. 

[So a preſcription to take toll for paſſing through the ſtreets of 
C. in conſideration of repairing divers ſtreets there, is bad; for 
that is no conſideration for toll in the other ſtreets which he does 
not repair. Truman v. Walgham, P. 6 G. 3. Wilſ. 296.] 

So it cannot be claimed as appendant to a manor, for it de- 
pends upon the will of a ſtranger, not of the lord himſelf ; and 
therefore mult be claimed as an caſement, Kel. 152. 4. 

* But if a perſon claiming a toll for paſſing over an highway, 
can thew that the liberty of paſſing over the foil, and the taking of 
toll for ſuch paſſage, are both immemorial, and that the ſoil and 
the tolls were, before the time of legal memory, in the fame hands 
though ſevered ſince; it will be preſumed that the ſoil was origi- 
vally granted to the public in conſideration of the tolls, and ſuch 

| original 
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original grant is a good conſideration to ſupport the demah4, 
1 Term Rep. 660.* 


D) Toll-traverſe, 


Fo OLk-traverle is a ſum demanded for paſſage over the private 
ſoil of another. B/. Nom. verb. Toll. 1 Sid. 454. Cre. 

El. 711. 22 Aſſ. pl. 58. | 

And this toll may be demanded without alleging any conſide- 
ration for it. Mo. 575. 2 Mod. 143. | 

As if the lord of a manor has a'wharf near a navigable river, 
and demands 2d. per ton for all goods put upon the land within his 
wharf, though he does not ſay, upon the wharf. R. 3 Lev. 42;. 
2 Lev. 97. * Vid. Cop. 47.* 

If the lord claims 2d. for all wares ſold within his manor, 
without ſaying, in a fair or market. Dub. 4 Mod. 319. 


(E) Who may demand Toll. 


A Man may be entitled to have toll by preſcription or grant. 
4 Med. 319. * 1 Wilſ. 109.“ 

So if the ſoil, in which a fair or market is held by preſcription, 
comes to the crown, neither the fair, &c. nor the toll there due, 
are extinguiſhed, Mo. 474. | 

So if a manor to which toll is appurtenant comes to the king, 
the toll continues appurtenant. 1 Mod. 232. 2 Mod. 144. 

So if the king grants a fair or market, he may alſo grant to the 
grantee to take a reaſonable ſum for toll. Mo. 474. 

And the grant will be good; though the charter does not er- 
preſs the ſum in certain. Per 3 J. Mont. cont. Pal. 86. 

So if a man builds a new bridge, or a wall againſt the ſea, &. 
the king may grant to him to take pontage, or murage; for it & 
for the eaſe of the people. Mo. 474. 

But the king cannot grant a toll for goods not brought to mat: 
ket. Lut. 1502. 

[Toll-bars cannot be erected out of the place for which toi! 
is demanded, Attorney-General v. Ayre, in Sc. M. 1720. 
Bunb. 68,] 


(E. 2.) Remedy ſor Toll.“ 


* A general indebitatus aſumpſit will lie for tolls. 1 Ter 
Rep. 616.* 


(F) When no Toll can be due, 


BUT toll cannot be claimed except by grant or preſcription. 
So though a man may make an agreement for goods landed 


out of a ſhip upon his land "ay he cannot take 2d. for every 


barrel, or other ſum certain for goods landed there; for o 
WOU 


T 


would be to raiſe a toll or cuſtom without the conſent of the king. 
K. 2 Rol. 171. J. 10. 


(G) Who ſhall be quit of Toll, 
(G. 1.) By Preſcription. 


ERSONS may be quit of toll by preſcription, or the king's 
grant; as a city, or borough, may preſcribe to be quit of 
toll. F. N. B. 226. J. 

The inhabitants of a borough may preſcribe for paſſage in a 
ferry without toll. Adm. 1 Sal. 12. R. 3 Mad. 293. 

So the king is quit of all tolls by his prerogative. Pal. 85. 

So by the cuſtom of the realm, tenants in antient demeſne may 
claim to be quit of toll in all fairs and markets within the realm, 
for goods bought or ſold for or out of their tenements. F. N. B. 
228. 4 Vide Antient Demeſne, (F. 4.) 

So by the cuitom of the realm eccleſiaſtical perſons ought to 
he exempt from pontage, murage, Sc. Pal. 85. Vide Ecclefrnſe 
tical Perſons, (D.) 


(G. 2.) By Grant. 

So the king by his charter may grant, that the mhabitants of 
ſuch a town, borough, Oc. ſhall be quit of toll in every place in 
England. Lut. 1332. Vide Præregative, (D. 33.) 

That ſuch an abbot, bithop, c. et homines ſur ſint quicti ab omni 
tleslenio iu omni foro, nundints, et tranſitu, per totum regnum. 


2 Kol. 202. J. 15. 
But ſuch grant, that he et heminer ſui ſiut quit of toll, c. ex- 
tends only to toll for their own proper neceſſaries, not if they buy 


or fell as common merchants. 2 Kal. 202. J. 15. 


(H) Remedy for Freedom from Toll, 
(H. 1.) By Writ de efendo quiet” de Thelonio. 


IF a man who ought to be quit of toll be charged, he may have 
a writ de efſendo quiet” de thelonio. F. N. B. 226. J. 
* But an action will not lie on this writ until the plaintiff's 
goods be actually diſtrained. B. Term Rep. C. B. 206. 4 Tern: 
Rep, 130.“ 


(H. 2.) By Actions. 


90 if a man takes toll, when it is not due, or more than is due, 
or of him who is exempt, an action upon the caſe lies. 
R. 1 Sal. 12. Vide Market, (F. 1.) 

Or treſpaſs. Lut. 1329. 1 Sal. 248. 

So if the cattle or goods of any exempt are diſtrained for toll, 
he may have a replevin. 


Videmore concerning TW! in Ancient Demeſne, (. 3. —Lendon, f. 
artet, ( F. I — 
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Toll-Booth, 
Vide Market, (F. 1.) 


© 3 Wn 
Vide Droit, (B. F.) 


A 23 
Vide Cemetry, (C.) 


TONNAGE. AND POUND AGE. 
Vide Parliament, (H. 12.) (Trade, C. 1, &c.) 


roots TEMPS 1181. 
Vide Pleader, (2 Y. 5.) 


SO Wa COURT. 
Vide Courts, (O. 8.) 


p 
Vide Pariſh, (C. 1, 2.) Leet, (O. 3.) 


TOWN CLERE. 
Vide Franchiſes, (F. 27.) 


TM A Dk. 


(A) Liberty of Trade, 
(A. 1.) By Merchants Strangers. 


RAD is beneficial to the commonwealth, 11 Co. 86, 4. 
1 Rel. 4. 

All trades, mechanical or others, which avoid idleneis, and 
exerciſe men in work for the maintenance of them and their fa- 
miles and the increaſe of their ſubſtance. 11 Co. 86. 

By the ff. M. Ch. g H. 3. 30. omnes mercatores, niſi probibiti, 
babeant ſaluum et ſecur* condufP exire de Anglid, venire in Anglian, 
morari et ire per Angliam per terram aut equam ad emendum, vel ven- 
dendum. Confirmed by the /. 2 Ed. 3 9. | 

The magna et parva cuſtuma, and alſo tonnage and poundage, 
were granted for ſafeguard of the ſea. 2 Rol. 175. I. 10. Vide 
in Parliament, (H. 11, 12.) 

By the /. 18 Ed. 3. 3. the ſea ſhall be open to all manner of 
merchants to paſs where they pleaſe, 8 

0 
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80 by the /f. of the Staple, 27 Ed. 3. 2. all merchants ſtrangers, 


ot of enmity, may ſafely come and dwell in the realm, where 
they will, and thence return with their ſhips, wares, c. and 
freely ſell, Sc. paying the cuſtoms due. So by the 14 Ed. 3. 


J. 2. 2. 
/ So by the ff. 9 Ed. 3. 1. and 25 Ed. 3, 2. all merchants 
ſtrangers, and denizens, or any other, may ſell corn, &c. and every 
other thing vendible, to whom they pleaſe, foreigners or denizens, 
except the king's enemies; and any charter, proclamation, allow- 
ance, judgment, Wc. to the contrary ſhall be void. Confirmed 
by the /. 11 R. 2. 7. | 

By the /. 2 R. 2. I. all merchants aliens of amity with the 
king, may ſafely come within the realm; and in all cities, boroughs, 
Dc. abide with their goods as long as they pleaſe without diſturb- 
ance ; and fell and buy in groſs and by parcels to whom, and of 
whom they pleaſe. And return, Cc. by the ff. 5 R. 2. 1. 

But this was reſtrained by the . 16 R. 2. 1. that merchants 
aliens ſhall not ſell by retail, except victuals. 

By the /f. 9 Ed. 3. 1. (confirmed by the ff. 2 R. 2. 1. 11 R. 2.7.) (A. 23 
he that gives diſturbance to a merchant contrary to this ſta- — 
tute, ſhall yield to the merchant double damages; and, if attainted, — 
ſhall have a year's impriſonment, and be ranſomed at the king's 
will. 

By the ſame flat. if diſturbance be to a merchant ſtranger, or 
denizen, in city, borough, &c. which hath franchiſe, and the 
mayor, &c. on requeſt give not remedy, and be thereof attainted, 
the franchiſe ſhall be ſeiſed into the king's hands, 

In a town which hath no franchiſe, if the lord, or his bailiff, or 
conſtable, &c. being required to do right, do it not, they ſhall 
yield to the plaintiff his double damages. 

50 by the ſame fiat. the chancellor, treaſurer, and juſtices, N 
aſugned to hold the king's pleas, in the places where they come, 

{hall inquire of ſuch diſturbances, and the ſame puniſh, Oc. 

Or the king by commiſſion under the great ſeal may aſſign 
yerſon3 to inquire and puniſh the fame ; and this was alſo allowed 
by the „. 25 Ed. 3.2. | 

And by the ſame flat. 25 Ed. 3. 2. every perſon who will ſue (on 
ſuch diſturbance) may have a writ in the Chancery to attach the 
diſturber, and cauſe him to anſwer in the king's court. 

And therefore, where a merchant ſtranger delivers his goods to 
a carrier to be carried to a port, which are by him feloniouſly em- 
berzled, he may ſue in Chancery for relief, where there ſhall be 
Ipeedy diſpatch, and need not proceed at the common law. 

13 Ed. 4. 9.6. 

50 by the /. 27 Ed. 3. 2. if any by colour of his office, or 
otherwiſe, take any thing of merchants againſt their agreement, 
he thall be arreſted by the mayor and bailiffs of the place, if out 
of the Hape, or by the mayor and miniſters of the faple, if in the 
Habe; and ſpeedy proceſs thall be againſt him from day to day 
according to the law of the able, and not at the common law. 

90 by the /f. 27 Ed. 3. 20. 


ur Dances 


And 
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And therefore, he ſhall have advantage of the Jaw merckay; 
though it be not conformable to the common law. 13 Ed. 4, 9. . 
2 Rol. 114. 

And ſhall have ſpeedy remedy. 13 Fd. 4. 9. b. 2 Rl. 11g. 

(A. 3.) But by the /t. 12 Car. 2. 18. /. 2. no alien, unleſs naturalized, or 
— = _ made denizen, ſhall exerciſe the trade of a merchant or factor in 
merchant or any of the places there named, (viz. the lands, iſlands, plan- 
fadtor in the tations belonging, or which may belong, to the king or his ſuc. 
Exghifpylan- ceſſors i Aſia, Africa, or Ameri in of forfei : 
aaron in ceſſors in Aſia, Africa, or America,) on pain of forfeiture of all his 
Alia, Africa, goods, or which are in his poſſeſſion, Sc. 

or — So by the ff. 11 Ed. 3. 3. no merchant ſhall import cloths not 
ai made within the king's dominions, on pain of forfeiture of the 
ge&rained, cloths, 

Nor by the /. 3 Ed. 4. 4. woollen caps, or woollen cloths, card, 
for wool. _. 

Laces, corſes, ribbands, - fringes of ſilk and thread, laces of 
thread, ſilk twined or embroidered, laces of gold, of ſilk and gol!, 
ſaddles, ſtirrups, harneſs to ſaddles, ſpurs, boſſes of bridles. 

Andirons, gridirons, locks, hammers, pinſors, girdles of iron, 
latten, ſteel, tin, or alkmine, fire-tongs, dripping-pans. 

Points, purſes, gloves, girdles, harneſs for girdles, hats, bruſhes, 

Dice, tennis balls, cheſs-men, playing cards. 

Any thing wrought of tawed leather, tawed furs, buſkins, ſhoes, 
galoches, or corks. 

Knives, daggers, wood-knives, bodkins, ſheers for taylors, ſciſſors, 
razors, ſheaths, pins, pattens, pack-needles, forcers, caſkets, rings 
of copper or latten gilt, chaſing-diſhes, hanging candleſticks, 
chafing-balls, ſacring-bells, curtain-rings, ladles, ſcummers, coun- 
terfeit baſons, ewers, painted ware, or white wire thread, to be 
fold within this realm, (unleſs wrought in Ireland, on pain to 
forfeit the ſame ; a moiety to the king, and a moiety to him who 
{hall ſeize them. : 

So by the /. 1 R. 3. 12. no merchant ſtranger ſhall import to 
be ſold any girdles, harneſs for girdles, points, leather, laces, 
purſes, pouches, pins, gloves, ſpurs, ſheers, ſhoe-buckles, bells, 
(except hawks-bells,) curtain rings. . 

Knives, hangers, taylors ſheers, ſciſſors, andirons, cobbards, 
tongs, fire-forks, gridirons, ſtock-locks, keys, hinges, garncts, 
painted glaſſes, painted papers, painted forcers, painted images, 
painted cloths, beaten gold or filver for painters, ſaddles, ſaddlc- 
trees, horte-harneis, boots, bits, ſtirrups, buckles, chains, latten 
nails with iron ſhanks, turnets, ſtanding candleſticks, hanging can- 
dleſticks, holy-water-ſtops, chafing-diſhes, hanging lavers, tin, 0r 
leaden ſpoons, latten or iron wire, iron eandleſticks, grates, horn 
tor lanthorns, on pain of forfeiture, a moiety, &c. ut ſupra. = 

So by the /f. 19 H. 7. 21. none ſhall import filk wrought byit- 
ſelf, or with ſtuff, in ribbands, laces, girdles, corſes, calls, or points. 

Nor by the %. 25 H. 8. 9. and 33 H. 8. 4. any thing made of tin, 
or pewter. 

Nor by 5 Eliz. 7. rapiers, daggers, knives, hilts, pumme!s, 
lockets, chapes, handles, ſcabbards, or ſheaths for knives, * | 

(A. 3 
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(A. 5.) By the King's Subject. 
By the /f. 15 Ed. 3. 3. the ſeas ſhall be open to all merchants (A. 5.) 


to paſs with their merchandiſe, where they pleaſe, In foreigg 
So by the ft. 3 Fac. 6. all ſubjects of England may trade to nie. 
and from Spain, Portugal, and France, paying their cuſtoms and 
duties, notwithſtanding any incorporation made by the king to 
any to have a ſole trade there. 
[By ff. 23 G. 2. c. 13. any perſon ſoliciting, &c. any arti- 
ficer in any manufacture of Great-Britain or Ireland to go abroad, 
forfeits 5ool. and impriſonment for one year; ſecond offence 
1000, and two years impriſonment.) 
[Perſon exporting tools in the filk and woollen manufacture, 
forfeits the tools and 200/. captain taking on baard 100/. captain 
of king's ſhip 100/7. and caſhiered cultom-houfe officer ſigning 
cocket, 100/. and forfeits his place.] 
So by the common law every ſubjeCt may exerciſe himſelf in (A. 6.) 
every lawful trade. 11 Co. 53. . Hab. 211. Within the 


20 kingdom, 
Sq he may uſe ſeveral trades or myſteries, if he pleaſes. 11 Co. When they 


54. a, Hob. 211. Cont. 2 Rel. 392. Pal. 396. dall uſea 
And the %. 37 Ed. 3. 6. which required that every man held — 2 


himſelf to one myltery, was preſently repealed. 11 Co. 54. à. law. 

So he might uſe a trade, wherein he had knowledge, though 
he never was apprentice, or inſtructed in it. x Sand. 312. 

* By the maritime law, it is cauſe of confiſcation in a ſubject to 
trade with an enemy, provided he be taken in the act; but this 
does not extend to a neutral veſſel. 1 Term Rep. 85,* 

But by the common law a man cannot uſe a trade in which he 1 
35 inſuſſicient. 2 R. 392. Pal. 397. 

And for a misfeafance to the prejudice of any, an action upon 
the caſe lies againſt him. 1 Sand. 312. 

So a man, who profeſſes one trade, cannot uſe a thing proper 
to another trade, though it be in reference to the commodities 
uſed in the trade, which he profeſſes ; as a bricklayer cannot do 
a thing proper to the trade of a plaiſterer, where they are diſtinct 
trades. R. 2 Rl. 391. But it was contrary to a bye-law. 
Pal. 396. 

So a wheel-wright cannot uſe the trade of a ſmith for making 
his wheels. Per Holt, Sho. 267. 

* A trade is not tranſmiſſible, but is put an end to by the death 
of the trader; and if executors carry on trade, they muſt do it as 
individuals for their own advantage, and at their own riſk, unleſs 
under the direction of the court of Chancery. 1 Term Rep. 295.“ 


(B) Regulation of Trade by the King's Charter, f 
HE king by his charter may conſtitute fraternities, or compa» N 
nies, for the management of foreign or domeſtic trade. 
For trade cannot be maintained or increaſed without order and 
government z and therefore, the king may erect gi/dam mercatc- 
an, a fraternity or incorporation of merchants, for the ad- 
rancement of trade. 8 Co. 125. 4. 
| And 
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And none but the king can erect a ſociety for trade. &i. 1 4, 

So the king by his grant may require, that all ſhips, which 
come to ſuch an haven, unload in ſuch a place, for the lecurity of 
the cuſtoms. Hard. 5 5. 

That ſhips ſhall unload in a public place, and not elſewhere, 
x Rol. 5. 

That tonnage be paid at ſuch a port, more convenient for the 
king's officers, "Ez not prejudicial to the ſubject. Per Dai. 
I Kolb. 5. 

So a grant by the king to the corporation of weavers in Landi, 
rendering a rent, that none ſhall intermeddle with their trade, 
unleſs he be free of their fraternity, is good. Hard. 5 5. Vid; 
54%, (D. 1. 

So a grant to London, that every one, who brings ſaleable good; 
there, ſhall pay ſuch a toll, will be good. Hard. ;5. 

So the king by his patent may grant, that ſuch perſons ſhall 
have the ſole printing of books of the common law. 2 Ca. Ch. 67 
Acc. in Domo Prec. 1 Ver. 120. Shin. 234. R. Cart. go. 

Or the ſole printing of almanacs. Semb. 2 Ca. Ch. 66, 
Skin. 234. | 

Or the printing of the ſtatute-books; for they are matters of 
tate. 2 Ca. Ch. 76. 93. I Per. 120. 275. 

Or Engliſh bibles. 2 Ca. Ch. 93. 1 Ver. 120. 

80 by patent, the fationers have the ſole printing of bibles, 
teſtaments, common-prayer-books. Cart. go. 

So for civil-law-books, ſchool-books, almanacs. Cart. go. 

But a patent, granted to Mor by King Fames for the ſole print. 
ing of books of the common law, does not extend to new books 
of the law never printed before the patent. R. per 10 J. 1668, 
2 Ca. Ch. 67. 

So if the king grants power to the fationers for printing ſuch 
books, he cannot afterwards grant to the univerſity to print ths 
fame books. Dub. Shin. 234. 


Vide Pali, (D. 1. 4.) 


(C) Charge upon Trade, 
(C. 1.) Cuſtoms of Tonnage and Poundage, Oc. 


80 merchandizes may be charged with cuſtoms or duties to ths 
king. | 

By ” . 14 Ed. 3. ef. 2. 2. merchants ſhall be free to trade 

paying their cuſtoms due, | 

The old and new cuſtoms originally commenced by parliament, 
Vide Parliament, (H. 11.) | 

No cuſtoms are due but by common conſent of parliament. 
Vide Parliament, (H. , &c,)—Prerogative, (D. 43-) 

By the ,. 12 Car. 2. 4. the parliament grant to the king en 
every ton of wine from France brougls into the port of L 
by way of merchandize, by a ſubject born, 4/. 10s. ; by an alien, 
G/. ; into any other port by a ſubject, 3/7. ; by an alien, al. oy 

II 
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On cvery butt or pipe of ſweet wines brought into the port of 
7.,ndon by a ſubject, 2/. 55. ; by an alien, 3/. Into another port 
by a ſubject, L los.; by a ſtranger, 24. gs. 

On every aum of Rhenifhs or German wine by a ſubject into any 
port, 1. by a ſtranger, 1. 59. 

By the . 1 Aun. 13. /. 112. Hungary wines imported by 
Hamburgh ſhall pay as Germon wines. 

By the ff. 12 Car. 2. 4. on all goods carried out of the king's 
dominions, or brought into the ſame by way of merchandize, by 
ſubject, denizen, or alien, poundage of 124, for every 20s, value, 
according to the valuation in the book of rates; and 12d. more per 
pound by a merchant ſtranger for native commodities exported, ex- 
cept ſuch as in the ſame book are cuſtom-free. 

And by the ſame /g. J. 3. if any goods be ſhipped or put into a 
boat or veſſel to the intent to be carried beyond fea, or be brought 
ſrom beyond fea into any port, &c. by way of merchandize, and 
unſhipped, &c. the cuſtoms due not paid or tendered to the col- 
lector or his deputy, with conſent of the comptroller or ſurveyor 
there, or one of them, nor agreed for at the cuſtom-houſe, ſhall 
be forfeited; a moiety to the king, a moiety to him who {hall 
ſeize or ſue for the ſame, 

And therefore the goods are forſeited, where bulk is broke, or 
there is a manifeſt intent to do it, before the cuſtoms paid, ten- 
dered, or agreed for. Ferſt. 47. R. Hard. 360. 

So any goods imported to be ſold, though they are taken by 
way of repriſal. R. Cre, El. 534. 

do by the common law cuſtoms are due by the importation, 
where any aCt is done by way of merchandize ; as bulk broken, 
part of the goods ſold, &c. Per Hale, Hard. 362. 

So by the ff. 12 Car. 2. 4. goods on importation are liable to 
cuſtoms, though by the firit rule of rates they are not paid till 
ie landing, and for ſo many goods as are put upon land. id. 

And therefore, the information muſt ſay, that they are imported 
by way of merchandize; for it is not ſuſſicient to ſay, that they 
were put upon land as merchandize. R. Cro. El. 534. 

(If a ſhip is within the limits of the port, it ſhall be deemed an 
importation; as if it be twenty miles below the IIe, it is within 
the limits of the port of London. Leaper v. Smith, in Sc. T. 1721. 
Bunb. 79. 

Information for treble value, on fat. 8 Ann. c. 7. C. 35. for 
aliſting, Sc. at the time of unſbipping, in unſhipping wines, hes 
only againſt perſons actually preſent. Attorney-genera! v. £/5wer, 
H. 1726. Bunb. 227.] 

[But if a perſon, though not preſent at the running or carrying 
to his houſe, afterwards pays the men for doing it, it is a eig 
concerned, and information lies. Attornez-general v. M codmaſc, 
H. 1727. Bunb. 247-] 

[If the information is for aſſiſting, or being otherwiſe con- 
cerned, tempore exonerationis ; yet perſonal preſence is not neceſ- 
ſary, if he gave particular directions when and where the goods 
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were to be landed and received. Attorney-general v. Lake, M. 140, 
Bunb. 277. | N 

[ Wheat-meal imported ſhall pay duty as wheat by 22 Car, 2. 
Tobſon v. Selwin, H. 1729. Bunb. 28 1. 

[Goods (as wearing apparel) not imported as merchandize, are 
not liable to pay any duty, by 13 & 14 Car. 2. c. 11. Chapman 
v. Lamb, M. 6 G. 2. Str. 943.] : 

[Ships taken as prizes by Britiſʒ men of war are liable to, and 


muſt pay 5/. per cent. duty charged on goods by 12 C. 2..c. 4.; 


but though liable to other impoſts created ſince 1665, yet they 
have never been paid, and it is conſidered as a waiver. Camplin 
v. Bullman, H. 1 G. 3. Parker, 198.] 

[But foreign ſails of ſuch ſhips taken are not liable to 1d. pey 
ell by 12 Ann. c. 16, & 19 C. 2. c. 27. for when the ſhip becomes 
Britifh, the fails do ſo too. 1bid.] 

But goods wrecked are not forfeited, though the cuſtoms arc 
not paid. Cro. El. 534. R. Vau. 161. Vide Wreck. | 

So by the /t. 12 Car. 2. 4. J. i5. prize-wines ought not to pax 
tonnage of cuſtom. 

So by importation, if it be not by way of merchandize, as by 
default of victuals, ſtreſs of weather, &c. cuſtoms are not due 
till landing. Per Hale, Hard. 362. 

80 if an agreement be made for cuſtoms with the deputy of 
the cuſtomer, who acts as ſuch, though he be only the deputy of 
a deputy; for the merchant cannot examine his authority, 
R. Cro. El. 534. 

So if the agreement be for all goods generally, without ſhew 
ing the particular goods imported, when they are goods taken by 
way of repriſal, the certainty of which is not known. K. Cr, 
El. 534. 

80 where tonnage and poundage is given by the ff. 12 Car. 2. 4 
viz. 12d. per pound, and by another ſtatute an additional duty cf 
6d. per pound is given, and 5/, per cent. allowed to the merchant 
by the firſt act, the allowance ſhall be the ſame out of the add. 
tional duty, for they are incorporated. Per 3 Bar. Hard. 349. 

So by the ,. 12 Car. 2. 4. on due entry made of wines imported, 
121. per cent. {hall be allowed for leakage. But this ſhall be upon 
entry of the whole quantity put on board the ſhjp. R. Hard. 36c. 

And by the ſame flatute, /. 4. if the goods of a ſubject born bc 
taken on the ſea by enemies or pirates, or periſh in a ſhip, take!, 
or periſhing, whereof duties were paid or agreed for, on proc, 
c. before the treaſury or chief baron, recorded and allowed i 
the Exchequer, and certified to the officers of the cuſtoms, he, I! 
executor or adminiſtrator, may ſhip in the ſame port ſo much 
other goods as thoſe loſt amounted to in cuſtom, without pays 
any duty. | 

So by the ff. 12 Car. 2. 4. ,. 14. all wines imported in Lon 
or elſewhere, ſhall be free from the duty of exciſe. | 

By the f. 12 Car. 2. 4. , 13. if wine, for which the add- 


tional duty is paid or ſecurcd, be exported in 12 months ate 
£ importatici; 
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Import ation, the duty ſhall be repaid, or the Tecurity diſcharged. 
Vide iufra. 

By 3. ft. 1 Jace 2. 4. fe. 4. 7. importer of tobacco and ſugar, 
vn exportation in 18 months, ſhall be repaid the duties by him 
paid on the importation, or on a certificate of bond to export in 
four months by the buyer, and certificate of the ſearcher, that 
they have been ſhipped, and oath by the merchant that they have 
not been relanded, Sc. the ſecurity for duties by this act ſhall be 
diſcharged; but the duties of this act continued only to 1693. 
{Continued by 7 M. 3. 10. till 1706. by 8 An. 13. till 1720.) 

By the f, 1. & M. /. 2. 6. merchant exporting coffee, tea, 
er chocolate, in fix months after importation, ſhall be repaid two- 
thirds of the duties by him paid by virtue of the ſaid act. 

So by the ff. 9 Ann. 11. / 39. on exportation of leather. 

So by the ff. 2 W. & M. fe. 2. 4. on exportation of Eaff- 
India goods, wrought filks, Sc. in 12 months after importation, 
the duties thereby laid ſhall be wholly repaid, or the ſecurity 
vacated. 

So by the f.4& 5 V. MM. 5. % 6. on exportation of goods 
charged by that act, except brandy. 

And by the ,. 6 & 7 W. 3. 18. /. 12. on exportation of glaſs, 
ſtone, and earthen wares. 

By the /. 9 . 3. 23. ,. 9. on exportation of ſugar refined in 
England, 3s. per cent. allowed. 

By the ft. 1 An. /eff. 2. c. 3. ſ. 18. on exportation of malt, draws 
back of duties paid, 

90 by the /. 12 An. 2. . 21. 

By the ff. 9 Au. 12. and 10 Au. 19. on exportation of hops, 
ſoap, paper, &c. 

By the fl. 7 Geo. 20. f. 10. the merchant ſhall be entitled to 
his drawback, if he ſhip his goods in three years. 

By the ,. 3 Geo. 7. ſ. 40. all drawbacks on any goods ſhall 
continue till the duties ceaſe. 

But by the /. 4 & 5 V. M. 15. , 13. no debenture of 
drawback ſhall be admitted but on oath by the real exporter, as 
intereſted in the propriety and hazard of the goods exported, or 
acting by commiſſion is concerned in the direction of the voyage, 
ſo as to be able to judge that the goods are really and band fide 
exported, and not relanded or intended to be relanded. 

By the f. 6 & 7 W. 3. 18. / 12. oath on exportation of glaſs, 
ſtone, and earthen wares ſhall be, that the duties were truly paid 
or ſecured, and ſecurity ſhall be given, that they ſhall not be re- 
landed before the cuſtomer or comptroller of the port. 

By the ,. 7 V. 3. 10. ,. 5. on exportation of tobacco the de- 
benture ſhall be on parchment, and the oath printed thereon in 
bee verba, ſigned and ſworn by the exporter, that all the tobacco 
there certified is really exported beyond the ſeas on his own ac- 
count, or on account of A. for whom he acted by commiſſion, 
and is not landed, nor intended to be relanded in England. 

And by the f. 8 An. 13. /. 16. exporter, or other concerned in 
relanding, &c. forfeits double the value of the drawback, and the 
boats, horſes, &c. uſed in it. 
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And by /. 18. no debenture ſhall be allowed on exportation q 
tobacco for Ireland, till certificate, &c. of landing there. 

(So by the /. 5 Geo. 11. / 5. on exportation of any goods for 
Treland.) 

Nor by /. 20. on exportation of any tobacco in ſhips under 29 
ton. 

So oy the ff. 6 Ger. 21. J. 49. if tobacco, entered as exported 
for forcign parts, ſhall be landed in [re/and, double the drawhack 
ſhall be forfeited, and the debenture for the drawback fhall he. 
come void. 

[No drawback is due for pepper, unleſs exported within the 
year, or prevented by accident. Croke v. Attorney-General, M, 
11 V. 3. Parker, 266.] | 

[if the property is changed after ſhipping for exportation, the 
drawback is loſt. Coke v. Attorney-General, M. 11 W. 3 


Parter, 266.) 


[Salt ſhipped for or landed in Scotland does not diſcharge Ce. 
benture. K. v. Orpleur, H. 13 W. 3. Parker, 269.] 


(C. 5.) Aulnage. 


By the _ de Prov. 27 Ed. 3. 4. is granted to the king for 
every cloth to be ſold, above the cuſtoms due, a ſubſidy, wiz. for 
every cloth of aſſiſe not in grain, 44.; half in grain, 5 d.; of ſcarlet, 
64.; of every half ſuch cloth half ſo much; but nothing for cloth 
leſs than an half cloth, or made for the uſe of him and his family, 
or, if ſold again, when it hath once paid. | 

And the aulnager fhall take for his fee of the ſeller for eren 
cloth of aſſiſe a halfpenny, for every half cloth a farthing, ad 
no more. 

The aulnager is an officer appointed to meaſure by the aul, 
or ell, all cloths, and collect the duties for the cloths ſo mea- 
ſured. Nom. verb. Alnage. 

This ſtatute gives the firſt duty of aulnage upon cloths 
Hard. 206. Semb. cont, Hard. 214. 

By the fat. 11 H. 4. 6. the aulnager ſhall have a new ſeal, and 
ſet it, after ſearch and ſurvey, to all cloths and dozens. 

And by the ſeveral ſtatutes 17 R. 2.2. 1 H. 4. 13. 9 H. 4. 2 
11 H. 4. 6. 11 H. 6. 9. 1 K. 3. 8. 4 Ed. 4. 1. 8 Ed. 4. 1. and 
8 El. 2. ſeveral regulations are made with reſpect to the meaſure 
and ſealing of cloths, and the appointment, office, and duty of 


aulnager. 


By theſe ſtatutes the duty of aulnage ſhall be paid for new 


cloths made of -wool, though not named in any of the ſtatutes. 


R. Hard. 205. 215. 


(C. 6.) Search and Seiſure of Goods forfeited, and Proceedings 


afterwards, 


By the flat. 12 Car. 2. 19. (made perpetual by 3 Gee. 7.) if an 
cauſe goods to be conveyed away before entry made, and the cuſ- 
tomer, Sc. agreed with, on oath before the lord treaſurer, a" 
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of the barons, or chief magiſtrate of the place where the offence 
was committed, or next adjoining, the ſaid lord treaſurer, baron, 
tc, may iſſue a warrant to any, with the aſſiſtance of the ſherif, 
tice of peace, or conſtable, to enter the houſe where the goods 
are ſuſpected to be, who may enter in the day within a month af- 
ter the offence 3 and, in caſe of reſiſtance, break open the houſe, 
and ſeize the goods concealed. 

Put by this ſtatute, if the informatian, on which the houſe is 
ſearched, proves falſe, the party grieved may in treſpaſs recover 
his damages and coſts, 

[On an action againſt an officer for a ſeizure, probable cauſe 
is no defence; he ſeizes at his peril. Legliſe v. Champante, 
AM. 2 G. 2. Str. 820.) 

[Officer informing, and with warrant from commiſſioners of 
exciſe or juſtice of peace, entering houſe, is liable to treſpaſs 
if he finds nothing. Boflock v. Saunders, T. 13 G. 3. 3 Will. 434.] 

[Whether commiſſioner or juſtice granting warrant is liable to 
action, if good ground of ſuſpicion is not laid before him, Q. 
De Grey C. J. Semb. cont. Gould J. and Blackflone J. Semb. 
n. The words of the act are, if he ſhall judge it reaſonable. 
Lid. 

(Oer informing, and with writ of aſſiſtance entering houſe, 
if he finds nothing, is a treſpaſſer ab initio. Anon. 3 Wilf. 437.] 

[On a writ of afhitance, if the officer enters without a con- 
fable, he is a treſpaſſer, though he finds uncuſtomed goods; and, 
if in a town or county of itſelf, the conſtable muſt be of the town, 
not of the county at large. Anon, 3 Wil. 63.] 

After ſeiz ure for any cauſe, the officer ſhall tranſmit an ac- 
count thereof to the ſolicitor of the cuſtoms in Londen, who ſhall 
enter it in his book, and, by a clerk in the remembrancer's of- 
fice, ſhall have a writ of appraiſement directed to the ſworn ap- 
praiſers in the port of London, or, if the ſeizure be elſewhere, to 
the collector, &c. of the port where the ſeizure was, or other per- 
ſons near, to make an appraiſement. M. P. Ex. 139. 216. 

The appraiſement ſhall be made by two or more upon oath. 
M. P. Ex. 140. 218. 

Afterwards, the writ ſhall be returned with an indenture an- 
nexed, containing the name of the ſeizor, and the time, and 
quantity of the goods ſeized, which, being regiſtered by the re- 
giſter of ſeizures in the port of London, ſhall be returned to the 
ofhce out of which the writ iſſued, and the goods ſhall be pro- 
claimed in court, M. P. Ex. 140. 248. 

In the mean time an information ſhall be filed, having the 
fame day, with the writ of appraiſement, at the ſuit of the officer 
who ſeizes, and being ſigned by a baron, ſhall be inrolled with 
the writ, indenture, and proclamation. A. P. Ex. 141. 

[Regularly, the writ of appraiſement and delivery cannot iſſue 


till the information is in, but by conſent it may iſſue in the va- 


cation, defendant giving ſecurity ; and when the informaticn 
comes in, the court may order a new writ, and the old appraiſed 
B b 3 value 


373 


74 


. 


value to be returned on it. Scott v. Caſivall, in Sc. M. 1718. 
Bunb. 27.) 

[If goods are appraiſed too high, the court may grant a new 
writ of appraiſement. Evans v. ——, in Sc. M. 1718. Bunb. ag. 
Allen v. „ H. 1724. Bunb. 185. 

[If goods condemned are bought, and afterwards ſeized, ie 
condemnation cannot be given in evidence, but mult be pleaded, 
Per two barons, contra one. Carter v. Saywell, in Sc. M. 
Bunb. 52.) | 

[But if the goods have been ſold by the purchaſer to a third 
perſon, he may give parol evidence of their being condemned 
goods, ] : 

[On information of ſeizure of Britiſh and foreign coins, ng 
need of writ of appraiſement or ſecond proclamation z judgment 
may be for the coins themſelves. Attarney-General v. Lade, I. 
3 P. 19 G. 2. Parker, 57. 

If no claim be entered within eight days, if the ſeizure wa; 
in the port of Lenden, if in another port within 14 days, aſter the 
proclamation made, and a rule for it entered upon the indenture, 
the goods are condemned, and the ſeizor ſhall make a debet, aud 
thereupon pay a moiety of the appraiſed value into the Exchequer, 
whereupon the goods ſhall be delivered to him by order of the 
commiſſioners of the cuſtoms. - M. P. Ex. 141. 143. 

[Claim, before writ of appraiſement returned, mutt be entered 
in the book in the office; but if after the return, it mutt be in- 
dorſed on the writ.] 

[Since 8 Ann. the court will not make the claimant, though in 
low circumſtances, ſwear to his claim, though of 10,0co J. value, 
Attorney-General v. Melliſb, in Sc. H. 1717. Bunb. 21. Alley, 
Cooper, in Sc. H. 1718. Bunb. 21.) 

[If the goods in one ſeizure by two officers are appraiſed and 
condemned by two writs, and the goods not particularly deſcribed, 
and no information, ſo no condemnation on the roll; though tlc 
goods are ſold, and the moieties paid to the crown and the di- 
ficer, the court will ſet aſide the condemnation, and order an 
attachment againſt the officers. Harwood v. Faulke, in Sc. M. 1721. 
Bunb. 8g. ] 

[Tea was ſeized, and part carried away then, and the reſt ſealed 
down and carried away aiterwards, and on this two writs of ap- 
praiſement, and two informations; which were not ſet aſide, the 
court being divided. Warwick v. Rawlins, H. 1721. Bunb. 90. 

If upon proclamation any one offers more than the appraiſed 
value, his name ſhall be recorded upon the indenture, and 
charged with the ſum offered; and if there be no claim, he hall 
have a writ of delivery ſigned by a baron, paying a moiety into 
the Exchequer, and a moiety of the appraiſement, and the ſum 
advanced, to the ſeizor. M. P. Ex. 142. 

[On ſeizure, information ſhould be filed, then writ of appraile- 
ment taken out; on the return, defendant enters his claim, and 
may move for writ of delivery; if proſecutor delays filing in- 
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formation, or ſuing writ of appraiſement, defendant, on entering 
his claim, may move for a writ of delivery; no certain rule as to 
delay; but if ſeizure in vacation, and no information filed next 
term, if it could have been tried that term, it is ground for a writ 
of delivery. Jobuſen v. Soxeps, in Sc. M. 1718. Bunb. 30.] 

A bidder thall not be diſcharged, though goods fink in value, 
pending a claim put in after the bidding; and the court may 
order execution by i. fa. againſt him, and not accept of the for- 
feiture of the bidding- money. Regularly, the proceſs of the pipe 
ſhould iſſue. Sexvel/ v. Fohnſan, T. 1721. Leaper v. Baund, 
M. 1721. in Sc. Bunb, 76.] | 

If the bidder has been at expence, the court will not rate th 
fine, though a compoſition be made by licence between the officer 
and the claimer. Crawford's caſe, H. 1721. Bunb. loo.) 

[In rating the fine, the court will inquire if there is any bidder, 
and take his intereſt into conſideration. Crawwferd v. Hyams, 
T. 1722. Bunb. 116.] 

[It is diſcretionary in the court to grant a writ of delivery or 
not; and they will not for tobacco ſtalks, though wetted at ſea. 
Vincent v. De Loar. T. 31G. 2. Parker, 196.] 

The court refuſed a writ of delivery for? a ſhip ſeized 10 
days before, though loaded with periſhable commodities, on a 
ſutpicion it was going to Geattenburgh. Parker v. Afton, H. 1717. 
Bunb. 21.) 

[Removing goods from one port to another, without a permit, 
is an unlawful importation, and not within the juriſdiction of the 


exciſe; and if ſuch goods are ſeized by their officer, on an in- 


formation before them, the court of Exchequer will grant a writ of 
delivery. Warwick v. White, P. 1722. Bunb. 106.] 

[If the witneſſes for informer are at great diſtance, old and in- 
firm, and unable to travel in winter, it is good ground to deny writ 
of delivery of goods for delay of proſecution on 14 C. 2. c. 11. 
Kemp v. Laſtey. P. 22 G. 2. Parker, 92.] 

On ſeizure of periſhable goods, court has power to order ſale 
without conſent of claimer. Fyfter qui, Oc. v. Cockburn, P. 
19 G. 2. Parker, 70.) 

[But pending error, not. Bid.] 

Or if it does not clearly appear that the goods are periſhable. 
Bid.) 

[Watches are periſhable goods. Gatehouſe v. Reith, in Sc. 
P. 1721. Bun). 74.] 

[The party may proceed in the Exchequer, or before the juſ- 
tices z and if there is no delay in them, the court will not inter- 
tere. Gregory v. Hunt, M. 1723. BPunb. 139. 

[Juſtices of peace have juriſdiction of ſeizure of brandy, where- 
ever it is; but of the waggon and horſes, only if they are running 
goods from the water-ſide. Rex v. Hollingſby, P. 1723. 
Bunb. 130.] 

[On an information qui tam, for importing brandies in un- 
ſizable caſks, the court ordered they ſhould pay duties, though 
the ſtatute ſays they ſhall be forfeited, Dee v. Cooper, P. 1719. 


Bunb. 44. 
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[On information for running goods, filed, but not entereq in 
the book, capiar may iſſue as the firſt proceſs. Acterney-Gencraf 
v. Randall, H. 1725. Bunb. 209.] A 

[There is no right to ſeize contraband goods, unleſs they are 
landed or offered to ſale; mere bringing the ſhip into port gives 
no right to ſeize. Smyth v. Reynolds, P. 5 G. 3. 2 Wil. 28 

[If a cuftomhouie officer ſeizes goods, exhibits information 
and proceeds to condemnation, the right of action (enacted to be 
brought in a month for a pecuniary penalty) attachcs in hin, and 
no other can bring the action till a month from the condemnation, 
Trott v. Welſh, M. 3 C. 3. 3 B. M. 1357.J | 

[Attorney-General (as well as ofhcer) has coſts by 8 Ann. c. „. 
where judgment for the king. Atlerney-General v. Munn, H. 
22 G. 2. Parker, 91.) 

[On information for the king and the party defendant is not en- 
titled to judgment, as in caſe of a nonſuit in an action on 14 6. 2, 
c. 17. Rembp v. Laſtey, P. 22 G. 2. Parker, 92.3 

[An oſſicer may ſue gu tam, Cc. though he has no right to any 
part of the forſeiture or benefit from it.] 

LA fertiori, if he is to have a collateral reward. ] 

Un ſuch caſe judgment for the king alone. Malden v. Barth, 
M. 24 G. 2. Parxzer, 10;.] 

[Information for penalty abates by defendant's death after trial, 
and before judgment, and this may be ſuggeſted on the roll, and 
confeſſed by attorney-gencral to ſave writ of error. Attorney- 
General v. Buckley, H. 10 & 11 V. 3. Parker, 264.] ; 

[The court ſtopped an action, becauſe defendant would not 
admit the ſeizure, which the officer could not prove, though two 
terms had paſied before the information filed. Tanner v. Alfriend, 
in Sc. H. 1718. Bunb. 37. 

If a ſeizure is made by a proper. officer, and a condemnation 
in the Exchequer, B. R. will not examine the property on an ac- 
tion of trover; but it by a ſtranger, it will. Horne v. Bogſey, T. 
6 G. 2. Str. 95 2.) 

[An enemy's ſhip with prohibited goods may be ſeized by 
cuſtom-houſe officer, though already ſeized as a perquiſite of the 
Admiralty z and prohibition ſhall go againſt Admiralty. Sccre v. 
Ld. Admiral, P. 8 Ann. Parker, 273.) 

[Prohibited goods (as Preach wines in time of French wor) 
bought with the king's money, and imported for the uſe of his fa- 
mily, are not forfeited. Briſſe v. Harcourt, Attorney-General, T. 
8 Ann, Parker, 274.) | 

[On information of ſeizure, it is not neceſſary to ſet forth the 
quantity nor kind (becauſe they are made certain by the wit ot 
appraiſement); but in information of deveneru;:e it is neceſſary, 
and for want thercof judgment ſhall be arreſted. Nut v. Bartlet, 
M. q Ain. Parker, 273.) : 

Where there is a penalty which may be ſued for by a common 
informer within a year, attorncy-general may file information 
for diſcovery, waiving penalties, after the vear, but not before ; it 
he doth, defendant may demur. Attorney-General v. Creſuer, Al. 


9 Ani. Parker, 279.) 
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[By Vat. 3 C. 3. C. 22. all ſhips and goods (except thoſe liable 
t be burned) ſeized by officers of cuſtoms, ſhall be ſold to the 
deſt bidder, and the price go half to the officer, half to the 
1 2 veſſel not above 50 tons, having foreign ſpirits (except 
two gallons a head for the crew), or tea or tobacco on board, in 
any harbour, or hovering witain two leagues of ſhore, is for- 
ſeited, and ſhall be burned, or uſed in the king's fervice.] 

[By flat. 5 G. 3. c. 43. goods paying duty ad valorem, under- 
rated, may be carried by othcer to the king's warehouſe, the col- 
ſector to pay the value {worn to, and 10s, per crut. addition, and 
the duties paid to the proprietor z the goods to be fold, the mo- 
ney advanced to be replaced, and the ſurplus paid, half to the 
officer, half to the ſinking fund, ] 

[By fat. 9 G. 3. c. 6. exciſe officers may ſeize horſes and car- 
iges uſed in ſmuggling ſorcign ſpirits. 


(D) Reſtraint of Trade, 
(D. 1.) By the King's Charter. 


TEL king by his charter cannot make a total reſtraint of trade, 71d: ants, 
for ſuch a patent will be void. 3 Med. 132. (B.) 

Though it relates only to paſtime or recreation, c. 11 Ce. 
87. 5. Vide in Preregative, (D. 36.) 

Though it be the trade of a merchant, or a mechanic trade. 
1 Kol. 4. 

And therefore the king, by his patent, cannot reſtrain any, 
that he ſhall not trade by fea. 1 Nl. 4. 

Nor can he grant to an abbot, that he alone ſhall have ſuch a 
port. 1 Rol. 5. 

So the king, by his charter, cannot make a grant, that none 
ſhall uſe his trade within ſuch a town, unleſs he be free of tle 
ſame town. R. 8 Co. 125, 4. Adm. Lut. 564. Jide in Bi- 
Law, (B. 3.) 

That none practiſe phyſic without a licence from the college 
of phyſicians, unleſs it was confirmed by parliament. Per 2 J. 
I Ad. 5. Vide in Phyficians, (A.) 

That all ſweet wines imported into England be landed at S2uth- 
ampton, and not elſewhere. 2 Rol. 114. 

That all merchandizes imported into ſuch a city, be left at the 
Guildhall there for 40 days. 2 Rel. 113, Sc. 

That none ſhall uſe a trade, unleſs he be a member of ſuch a 
corporation. Dub. Hard. 5 5. 

do the king, by his charter, cannot grant that ſuch a corporation, 
Tc. ſhall uſe a trade at ſuch a place, excluſive of all others not free 
of the ſame corporation. Dub. 3 Med. 127. R. Hard. 108, . 
Dub. Comb. 53. R. Shin. 361. 

Or, that ſuch and ſuch deal in ſuch and ſuch commodities, ex- 
Culive of others. 2 Rel. 174. J. 45. Vide pg, (D. 4.) 


That 
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That A. ſnall have the ſole printing of bonds, (3. which others 
printed before. Serb. 3 Mad. 77. l 

That only 100 perſons ſhall trade there. 1 Rel. 4. 

That the maſter, wardens, and fraternity of Trinity Ie in Ire. 
land ſhall have the ſole buying and ſelling of merchandizeg im. 
ported into the city of Dublin. 2 Rol. 113. 

That if any trade to the Canaries, without leave of ſuch and 
ſuch perſons, his ſhip and goods ſhall be forfeited. R. 1 Sid. 441, 
1 Med. 18. 1 Font. 47. 

That a corporation ſhall have the ſole trade to the Eft Indies, 
though it be a country of infidcls. R. cont. 3 Mod. 127, Shin, 
132. 165. 197. 223. Lide infra. 

So the king, by his charter, cannot make a monopoly, Ji, 
22% (D. g.) 

But where a place for trade is diſcovered, with the great peril 
of any perſons, the king may grant to them the ſole trade there; 
as the trade to Greenland. Adm. 1 Rol. 5. 

The trade to the Eat Indies, to the aft India company orlx. 
D. 2 Rol. 115. Semb. 1 Ver. 130.307. 2 Ca. Ch. 165. K. ont, 
as it ſeems. Skin. 334. 361. R. acc, 36 & 37 Car. 2. Shin 
132. 165. 197. 223. 3 Mod. 127. 

So the king, by his charter, cannot impoſe the forfeiture of 
goods, upon pretence of a regulation of trade. 1 Ver. 30j, 
Semb. 1 Vent. 47. Vide Prærogative, (D. 38.) 

So he cannot inhibit the importation of goods, except at ſuch 
a port. 2 Inft. 61. 

[Chancery will never eſtabliſh a right claimed under a charter 
from the crown, till there has been an action at law to try the 
right. Blanchard v. Hill, M. 1742. 2 Atkyns, 484. 


(D. 2.) By By-Law or Cuſtom. 


So a by-law for the total reſtraint of trade will be void. Pit: 
By-Law, (C. 3.) 

So a cuſtom which makes a total reſtraint of trade will be void; 
as a cuſtom that he ſhall not uſe a trade in ſuch a city, Sc. unle!s 
it be founded upon ſome conſideration. Mo. 342. Sli. 11!, 
R. 2 Lev. 210. R. 3 Lev. 241. 

So a by-law, that he ſhall not uſe the trade of a taylor, &: 
without licence, Sc. does not extend to him who makes velt- 
ments for A. and his family, as a ſervant in his hou 
R. 1 Rol. 4. 

But a cuſtom, which reſtrains trade /ub modo, may be good; 
and therefore the cuſtom of foreign bought, and foreign ſold, wheredy 
a man, not free of a city, Sc. will be reſtrained from buying ct 
ſelling goods to other forcigners within ſuch city, &c. is good, 
Dy. 279. 6. R. Jon. 162. Adm. 2 Rol. 202. J. 45. 

A cuſtom that none ſhall uſe a trade there, unleſs he be 
free of the guild. R. in London, 8 Co. 125. Dub. whether good 
in another city, 1 Sal. 204. Mod. Ca. 21, Vide By-La% 


(B. 3.—C. 3.) © 
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go a cuſtom, that none ſhall uſe the trade of a dyer in ſuch 
2 town, without the licence of the archbiſhop, will be good. 

Co. 125. 
; 80 a preſcription, that none in the vill of D. who holds of the 
manor of D. ſhall bake elſewhere than at ſuch a bakehouſe 
'n the ſame town, will be good. Ow. 67. cant. But it is 
{aid that the ſame caſe was R. acc. 8 Co. 125. 6. Cro. El. 203. 
t Leo. 142. 

A cuſtom that a butcher do not ſell fleſh in his own houſe upon 
a market-day in a town where the prior has a market, but muſt 
{ell upon a ſtall in the open market. 8 Co. 127. a, 


(D. 3.) By Contract. 


So if 2 man, ſor good conſideration, reſtrains himſelf from 
the exerciſe of his trade in a particular place, he ſhall be bound 
by it; as if a man, in conſideration that the plaintiff would buy 
all the goods in his ſhop, promiſes that he will not afterwards uſe 
his trade in the ſame ſhop. R. Al. 67. R. Ny, 98. R. 
2 Rel. 201. 

Or that he will not uſe his trade afterwards in the ſame ſtreet 
in London. R. 2 Cro. 597. Per Roll, Sti. 311. 

So in conſideration that the plaintiff bought his decayed wares 
at the firſt price, he will not uſe his trade afterwards in the ſame 
town in the country. R. per 3 J. and aff. in Error, 2 Cre. 596. 
1 Rl. 16. J. 50. *. 13. 2 Kol. 20m. 

50 in conſideration that the plaintiff had married his daughter. 
R. and aff. in Error, 1 Rol. 17.1.5. Al. 67. Sti. 111. 

So in conſideration that he took his houſe for 21 years, that the 
defendant will not ſuffer the ſame trade in the next ſhop during 
the term, is good. 2 Cro. 326. 2 Bul. 136. 

(So bond, with condition not to ſet up trade within half a mile 
of plaintiff's dwelling-houſe, nor any other that ſhe, or her exe- 
cutors or adminiſtrators, ſhall remove to, to carry on trade of a 
linen-draper, nor to inſtruct or aſſiſt any other, good; on con- 
lideration that plaintiff had taken defendant to inſtruct and main- 
tain without money. Chee/man v. Raniy, H. 13 G. Fort. 297. 
S. C. Cheſman v. Nainby, atirmed on error in B. R. and in par- 
liament z the twelve judges attending, and unanimous. Str. 739. 
Ld. Raym. 1456. | 

[50 articles not to ſet up the trade taught, within the bills of 
22 on penalty of 44/. good. Clerke v. Comer, T. 7 G. 2. 

R. H. 53.) 

But a A2 or obligation, which binds any to a total reſtraint 
of his trade, is unlawful and void. Adm. 2 Cro. 596. 

As an obligation that he will not afterwards uſe the trade of 
a dyer. 2 H. 5. 5. 

So an obligation that he will not buy ſheeps-trotters of any 
perſon, with whom the obligee deals or ſhall deal, or of more 
perſons than he buys of; for this may amount to a total — 
0 
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of his trade. R. in B. R. Tr. 1 W. & M. inter Thompfon and 
Harvy, Sho. 2. ; 

do an obligation on promiſe, which reſtrains the total uſe of l 
trade for four years, will be void. 

Though it be only in three counties. Ow. 143. 

Or that he ſhall not uſe his trade for four years in Nottingham, 
R. Mo. 115. Al. 67. R. Ow. 143. 

So an obligation or promiſe, which reſtrains the total uſe i 
a trade in a particular place, is void, unleſs it appears to be mad: 
upon good conſideration. Per Helt, inter Thompſon and Hure), 
Sho. 2. R. 2 Leo. 210. Mo. 242. 3 Lev. 242. 

So if it reſtrains the total uſe of trade, though it be upon con. 
ſideration. Al, 67. 


(D. 4.) Monopoly. 


By ft. 38 Ed. 3: a_merchant may freely deal in all manner 
of merchandize, notwithſtanding any charter. 2 Rel. 17., 


J. 45. 50. . 
And therefore every grant of the king, which tends to a mono- 
poly, will be void by the common law. 1 Rel. 4. 0 


A monopoly is, when the ſale of any merchandize or commo- 
dity is reſtrained to one or a certain number. 11 Co. 86, b. 

And has three inſeparable conſequents; the increaſe of the 
price, the badneſs of the wares, the impovyeriſhment of others, 
Did. 

And therefore every grant, which tends to a monopoly, will 
be void; as if the king grants to A. the ſole making of cards, Ss. 
for 21 years. R. 11 Co. 866 8 Co. 125. a. 

Or the ſole making of ordnance for battery in the time of war, 
Goth, 254. | 

+ hat he alone ſhall carry Fei out of the kingdom. Teid, 

Or ſhall have the ſole importation of cards into the kingdom, 
R. 11 Co. 88. 

That goods ſhall not be imported, but at ſuch a port, 
2 Liſi. 61. 

So by the ff. 21 Fac. 2. all monopolies, and all commiſſions, 
grants, licences, letters patent, Cc. to any perſon, body politic, 
Dc. for any ſole buying, felling, making, working, uſing of any 
thing, Sc. ſhall be void. | 

And any gricved, c. may have an action on the ſtatute in 
B. R., C. B., or Exchequer, and recover treble damages aud 
double coſts. 

So all monopohes are contrary to magna charta. 2 Inf, 63. 

But by a proviſo in the ff. 21 Jac. 2. it ſhall not extend to 
letters patent, Wc. heretofore made for 21 years, or hereaſter to 
be made for 14 years, for the ſole working or making of any nc 
manufacture, to the firſt inventor, &. ſo as not contrary to law, 
or miſchicvous to the ſtate, or generally inconvenient. 

And any grant to a city or corporation, or to any company, Ss. 
of art, occupation, myſtery, &c. for the maintenance cr ordering 
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of trade; and letters patent made or to be made about printing, 
making of gunpowder, ordnance, ſhot, or of any office not de- 
cried by proclamation, ſhall be of the ſame effect, and no other, 
as if this act had not been made. 

And this act ſhall not extend to letters patent, grant, Qs. 
about allom, or allom mines, or to the fellowſhip of hoaſtmen at 
Newcaſtle, about ſelling, Cc. ſea-coal or pit-coal, &c. or to licences 
for keeping taverns or ſelling wines, or the patent to Sir Robert 
Manſell about making glaſs, or to Abraham Baker about ſmalt, or 
Lord Dudley about caſt-works. 

So there may be letters patent for 14 years to the firſt uſer 
within the kingdom, though he did not invent, but diſcovered it 
in foreign parts. Per 2 F. Sal. 447. 

Vide ante, (B.) 

[Chancery governs itſelf by this rule, whether there is any act of 
parliament on which the reſtriction is founded. Blanchard v. Hill, 
M. 1742. 2 Atkyns, 484.] 

[Authors (and thoſe claiming under them) have property in 
their books, after publication, in perpetuity, and they only have 
a right to multiply copies for ſale, and may maintain action againſt 
any. This is a common-law right, not taken away by fat. 8 Ann. 
4. 19. P. Mansfield C. J. Ajion J. and Willes J. contra Yates J. 
Millar v. Taylor, P. 9 G. 3. 4 B. M. 230g. ] 

[Writ of error was brought, but plaintiff, after aſſigning errors, 
ſuffered himſclt to be non- proſſed, and injunction in Chancery was 
granted, } 

[The fame doctrine was confirmed by decree in Chancery. 
Becket v. Donaldſon. } 

Bur on appeal to the Houſe of Lords, this decree was reverſcd ; 
the doctrine now eſtabliſhed is, 

[That authors or their aſſigns have not the ſole and excluſive 
copy-right in perpetuity after having publiſhed their compoſitions, 
but by f. 8 Ann. c. 19. have it for fourteen years from the publi- 
cation, and then the right returns to the authors (if living) for 
other fourteen years.) | 

[N. B. Previous to this judgment, the opinions of the judges 
were taken, and were as follows: 

Five judges, wiz. Smythe C. B. Ajton J. Willis J. Blackoue J. 

and Afbhurft ] delivered their opinions, : 

1, That at common law an author had the ſole right of firit 
publiſhing, and might bring action againſt any who did 
it without his conſent ; 2. That the law did not take away 
ſuch right on his publiſhing, and that no perſon might 
then do it without his conſent; 3. But the author and 
his aſſigns had the ſole right in perpetuity ; 4. And that 
this action at common law is not taken away; 5. Nor this 
right any way impeached, reſtrained, or taken away by Ha. 
8 An. 

With theſe five (it is ſaid) Lord Mangel was known to 
concur (though he did not ſpeak, it being very une 
uſual, from reaſons cf ec icacy, for a peer to ſuppore 
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his own judgment on an appeal to the Houſe ct 
Lords,) It may therefore be ſaid, there were fix of 
the twelve judges unanimous on all theſe points, 

Two judges, viz. Gould J. and Nares J. were of the far; 
opinion on the %, 2d, and 4h points, as to the common. 
law right. 

One judge, viz. De Grey C. J. was of the ſame opinion cn 
the firſt point, 

Two judges, viz. Adams B. and Perrott B. were of opinion 
on the ſirſt point, that the author had the ſole right of {ir} 
publiſhing, but could not bring action againſt any but 
fuch as had obtained the copy by fraud or violence. 

One judge, viz. Eyre B. was of a contrary opinion on this 1/ 
point, viz. that the author had no right even before T 
liſhing, and in all the reſt, 

Four, wiz. De Grey C. J. Adams B. Perrott B. and Eyre g. 
were of a contrary opinion on the 2d and 47 points, viz, 
that publiſhing took away the right. 

And fix, viz. De Grey C. J. Adams B. Gould J. Perret ;; 
Nares J. and Eyre B. were of a contrary opinion on the 
3d and 5th points, viz. that the common-law right was taken 
away by 8 Ann. 

So that of theſe fix, only two concurred with each other 
on all the five points, viz. Nares J. and Gould J. on 
one ſyſtem, and Adams B. and Perrott B. on another, 
and the opinions of the ſix were diverſified fix ſeyeral 
ways. ] 

[By Pat. 15 G. 3. c. 53. the univerſities in England and den. 
land, and Eton, Weſtminfler, and Wincheſter colleges, may hol! 
in perpetuity their copy-right in books given or bequeathed to 
them.] ö i 

[The proprietor of a print, to entitle himſelf to the benef: 
of Hat. 8 G. 2. c. 13., muſt engrave and print his name, aud 
the day of firſt publication, on it. Sayer v. Dicey, P. 10 C.;. 
3 Vilſ. 60. 

[By fat. 17 G. 3. c. 57. proprietors of prints may bring action 
on the caſe, and recover damages and double coſts, againſt perſon 
copying their prints in the whole or in part, by varying, adding, 
or diminiſhing, without conſent.) 


(D. 5.) Reſtraint by Statute. 


Acts of parliament, relating to trade in general, are public 
acts; but an act, which relates to a certain trade only, is a private 
one. 1 Term Rep. 125.* 

So by the ff. 5 Elia. 4. none ſhall uſe a manual occupation, E. 


not ſerve 88 ſhall be brought up therein ſeven years, as an apprentice, not ſet 


an appren- 


dice. 


any to work in ſuch occupation, unleſs he have been an apprentice, 
Sc. on pain to loſe for every default 405, for every month. 
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(This gat. againſt exerciſing trades, without ſerving appren- Who are 


ticeſhip, extends to parithes as well as corporations. Ball v. Ce 
T. 30 C31 G.2. 1 B. M. 366.) 

And this ſtatute reſtrains the uſe of any trade without being 
an apprentice for ſeven years, which was then uled, or is men- 
tioned in the ſtatute, 8 Co. 129. 5. Sal. 611. 

As a draper. Hard. 54. 2 Keb. 403. K. Sti. 223. 

lronmonger. K. Cre. Gar. 316. 

Soap-maker. Hard. 54. 

Knife-haft-maker. id. 

Brewer. R. 8 Co. 129. 3. 2 Cro. 178. 1 Rel. to. Das. 
2 Bul. 190. K. if it be in London. Pal. 543. 

Baker. R. Mo. 886. Hb. 183. 2 Rel. 376. 

Taylor. D. 1 Lev. 243. - 

Upholſter. Dub. 1 Rel. 10. 2 Bul. 191. R. 1 Lev, 243. 
Sal. 611. 

Point-maker. Cro. Car. 516. 

Spurrier. R. 2 Cro. 179. 

Tiler. 4 Mod. 145. 

Fell-monger. Sal. 611. 

Barber. R. 1 Lev. 87. 2 Lev. 206. 

Cook. 8 Co. 129. b. 

{ [Indictment on this ſtatute againſt a tanner needs not aver the 
want of other qualifications, which by ſubſequent ſtatutes entitle 
perſons to exerciſe that trade without apprenticeſhip ; but ſuch 


other qualification muſt be ſhewn by defendant, either by 


plea, or in evidence. Rex v. Pemberton, T. 33 & 34 G. 2. 
2 B. M. 1035.] 

And a perſon cannot uſe a trade within the reſtraint of the ſta- 
tute, to which he does not ſerve as an apprentice for ſeven years; 
though he be a freeman of the city of London. R. 1 Sand. 311. 

Though he be an alien or denizen. R. Hut. 132. 

Though he have ſerved as an apprentice to another trade. . 
So. 266. Cont. 4 Leo. 9. 2 Bul. 190. 

Though ſhe was a widow to a tradeſman within the ſtatute, for 
that does not make her an apprentice. Noy, 5. Except where 


the aſſiſted her huſband ſeven years. Carth. 163. 


Though he ſerved beyond ſea for ſeven years, if he was not 


bound by indenture. Per Hzlt in Surry, 10 V. 3. Sal. 67.“ » pe book 
Though he allege a cuſtom to excuſe him. Dub. Pal. 542. ſeems cert, 


* But a man may exerciſe as many trades as he has worked at, 
or ſerved to, ſeven years. 2 Vi. 168. 1 Bl. Rep. 233.* 

So a perſon, not apprentice for ſeven years, cannot employ 
others, who have ſerved ſeven years, in the exerciſing of the trade, 
for that is uſing of the trade. R. Sho. 241. 3 Mad. 315. Per 
3 J. Dolb. cont. Sal. 610. Carth. 163. 

* But one who advances a ſum of money in a trade, and be- 
comes a partner, but does not meddle in the manual exerciſe of 
it, is not within the fatute 5 Hl. though he never ſerved any ap- 
prenticeſhip. 2 W/il/. 40. 1 Bur. 5.* 

12 No! 
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Nor uſe the trade for himſelf. Per Heli, Carth, 163. N 
70%, (D. 6.) 

* Where by the conſtitution of a corporation a perſon, why 
has ſerved a ſeven years apprenticeſhip to a freeman reſiding in i 
is entitled to his freedom; and where, by a by-law, the * 
dentures muſt be inrolled by the town -clerk within a limited 
time, an apprentice, who is bound to a freeman reſident only ge- 
caſionally, and whoſe ſervice is to be performed at another place, 
is not entitled to have his indentures inrolled, nor will 2. . 
grant a mandamus to the town-clerk for that purpoſe. 2 Te; 
Rep. 2.* 

[A ſingle act of ſelling does not make a man a hawker, ner 
oblige him to have a licence, Rex v. Little, T. 316, , 
1 B. AM. 609.] 

One licence is ſufficient for a perſon who travels with ſever 
horſes, though the intention of the legiſlature was evidently other. 
wiſe; yet by miltake the word gear is put for horſe, and the com- 
miſſioners have always conformed to it. But note, B. R. would 
give no opinion thereon, Rex v. Rabetham, P. 4 C. J, 
3 B. M. 1472. 

[The linen manufacture of Scotland is the linen manuſactur 
of this kingdom ; therefore native of Scatlaumd, wholeſale dealer in 
Scotch linens, is not ovliged to take out a licence to carry his linen 
from town to town, and expoſe them to ſale in a roora by whole. 
ſale only. Maxwell v. Meyer, P. 2 G. 3. 3 B. M. 1314.] 

[A journeyman is not liable to the penalty of 5 El. c. 4. Beth 
v. Turner, T. 9 G. 3. 4 . H. 2449. 2: Whether the maſter 
who employs him is not liable? 

[By 17 G. 3. c. 33. dyers in Middl:jex, Eſex, Surry, and 
Kent, may employ journeymen who have not ſerved appren- 
ticeſhips.] 

[By 17 G. 3. c. 55. fo may all hatters.] 

[By flat. 18 G. 2. c. 33. carts in Londo may be drawn with 
three horſes, and the wheels of fix inches broad may be bound 
with iron, and the name of the owner ſhall be on eyery cart, on 
pain of 405. on the driver.] 

* By 29 C. 3. c. 26. / 16, 17. no hawker can expoſe goods to 
ſale in any part of a market-town, but the public market-place, 
Vid. 4 Term Rep. 273 

But the ff. Eliz. 4. does not extend to employments which 
do not require ſkill; as to a pippin-monger, or coſter-monge! 
R. 2 Bul. 190. 1 Rol. 10. Dub. Sal. 611. 1 Vent. 326. 346 


2 Lev. 206. 
Or a hemp-drefſer, wool-comber. R. Cro, Car. 499 


Sal. 61 I. 

Gardener. 1 Vent. 326. 2 Bul. 191. 

So he is not within the ſtatute, if he ſerved ſeven years 25 2 
apprentice, though never bound by indenture. Sal. 613. 0 
if he ſerved part of the time as an apprentice, and the reſt 253 


1 eyman. Keb. 400.“ 
journey 3 4 : 0 
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Or ſerred ſeven years out of the kingdom, if bound by inden- 
ture. 3 Sal. 67. 

If a wife has aſſiſted her huſband in his trade ſeven years, ſhe 
may uſe it aſter his dcath. So. 242. 

[if any man, as a maſter, has exerciſed a trade without inter- 
1 "tion for ſeven years, he is not liable to be ſued on 5 Elig. c. 

vr all the Fudges. French v. Adams, T. 3 G. 3. 2 170. 168. 

1 the maſter, to whom the apprentice ſerved, uſed fuch trade, 
though another trade was his principal; as if a mercer ſells hats, 
his apprentice {hall uſe the trade of an hatter. S/. 242. 

So it docs not extend to him who uſes a trade for his private 
family; as if he has in his houſe any one who acts as a brewer, 
baker, taylor, Ec. for his private uſe. R. 8 Cz. 129. . R. 
11 Co. 54. 4. Cro. Car. 499. Acc. Carth. 163. 

Go the ſtatute does not abrogate the particular cuſtom of a 
town, Sc. as that the widow of a trader ſhall uſe the tiade of her 
huſband, &c, Carth. 163. 

By the /f. 5 Elix. 4. all penalties in that act, not otherwiſe 


diſpoſed of, ſhall be, one moiety to the king, the other to ſuch ag Rm 
«g4 ni 


ole ce. 


will ſue for the ſame in the queen's s courts of record, or before 
juſtices of yer and terminer, or any other Juſtice, by action of 
_ Eons or otherwiſe z and the ſaid juſtices, or any two 
(one being of the quorum), and mayors, Tc. of corporations, may 
hear and 8 all offences againſt the ſaid ſtarr ate, on an in- 
dictment in the ſeſſions of the peace, or an information, C.. 

Provided, all amerciaments, fines, forfeitures fot r any oFences 
in this act, within a city or corporation, ſhall be levied, c. by 
ſuch perſon within the city, &c. as ſhall be ayminted by the 
mayor, &c, to the uſe of the city, C. in ſuch manner as any 
other amerciaments, e Ce. have been ule to be leviel, We, by rea- 
lon of any grant or charter, S. to the fame city, S.. 

And therefore an indictment lies for uſing a trade contrary to 
the ſtat * S. 

Or debt, or information qui tam, Sc. Vid. Cu. 369.9 


9. 

And an indictment or information lies in the f Eons of the 
city, borongh, Se. as well as of the county; though by the F. 
5 El. 5. ſuits for uſing an art wherein not brouglit up, Se. 

nall be in the quarter-ſeſſions of the peace, or athzes of the 
county where the offence committed, or one ty Wc. tor it is added, 
ond net 6% whe OH ut of th e faia cott. . 2 Ars . 40 9. R. Sal. 3780. 


1 Jad. Ca. 220. 

And an information gui tam, Se. lies, th 
be given to the cor poration; for that only! 
the king's part. K. Cre. Car. 316. 

Bu 't debt does not lie upon this ſtatute in the courts of 1 
fl fe r, unleſs the offence was in AT: delle ex. * 4 5. 18 | 
9. 835. re ports the ſame caſe cout. Sem). Ace . 223. Vide 
Ain UGH Sa: 1 (D. ) 

20 the indiltment, Ec. is not ſufficient, if it daes not allage, 
iat the tr. "oY Was uted, 5 2 0 A. al. $28. Sal 
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cont. for the court may take notice that it 1s an antient trade, 
2 Rol. 376. 

If it be a trade named in the /,. 5 El. 4. it ſhall be intended 
then uſed, though not ſo alleged. 4 Mod. 145, 6. 

Who may take or ſhall be bound apprentices, and how puniſh. 
ed or diſcharged, vide in Juſtices of Peace, (B. 53, &Cc.) 


Vide more concerning Trade in Aion on the Caſe for Deceipy, 
(A. 7.)—By-Law, (B. 3-— C. 3.)—Leonden, (N. 6, &c.)— Me. 
chant. — Navigation, (I. 1, &c.)— Prerogative, (D. 38.) — Scotland, 
(D. 7.) 


TRANSPOSITION OF WORDS. 
Vide Parels, (A. 21.) 


TS VT a RS Ki 1 

Vide Indictment, (IL. — Juftices of Peace, (D. 13.) —Pleader, (G. 1, 
&c. 17, &c.) - Preregative, (D. 83, 84.)—Sewers, (G.) 

3 WF W Bc: is * 
Vide Admiralty, (E. 2.)—Cepyheld, (M. 1.)—Forfeiture, (B. 1, 2, 
9 3. — Juſtices, (K. 1, &c.—L. 1, &c.—N. 1.—X. 1.—3 Y. 4. 
| — Fuſtices of Peace, (B. 2.)—Parliament, (L. 28.)—T etmaigne, 
(A. 3.)— Utlagary, (D. 1.) 

TREASURE TROVE. 
Vide Officer, (G. 9.)—Waife, (G.) 


I. 


Lord Yigh Treaſurer, 
Vide Courts, (D. 8.)—— Puftices, (K. 8.)—— Offcer, (E. 1.) 
Treaſurer of a County. 
"ude Juſtices of Peace, (B. 70.) 
r 
Vide Biens, (H.) Copybold, (K. 7.) 


( JJC 
| (A) Treſpaſs; What all be. 


(A. 1.) To Gcods and Chattels. 


RESPASS is a wrong done to the perſon, to the goods and 
chattels, or to the lands and tenements of another man. 
Treſpaſs to the perſon may be by menace, aſſault, battery, & 


mayhem, Of which vide in Battery, (A. B. C. D. E.) 0 


— 
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Or by falſe impriſonment. Of which vide in Impriſonment, (L. 2.) 


It will be a treſpaſs done to another, if a man wrongfully takes 


| the goods and chattels of another; as if he takes his horie, ox, 
or other cattle, or live chattel. J. N. B. 87. M. 
. Treſpaſs lies for aſſaulting, beating and wounding plaintiff's 


mare. Barnes, 452.) 

So if he takes his furniture, or other dead chattel. 

As it lies de navi abdudtd, F. N. B. 87. J. 

So it he takes cattle or goods that belong, or have relation to 
another thing: As it hes de pullis efpervor” ſuorum in tali beſco ſua 
nidifican'. F. N. B. 86. L. 

Of doves taken out of his dove-Hhouſe. F. N. B. 88. J. 

Die leporibus, phaſianit, perdicibus, cuniculis, &c. in warrennd vel 
clauſs ſuo captis et aſportatis, F. N. B. 86. M. 87. A. 

De feris in parco ſus captis et aſportatis, V. N. B. 87. A. But 
this ſeems to be by the. I. 1. 20. 2 Rl. 550. J. 46. 

Of fith taken. 5 Co. 34. a. Playter. 
ſy So it lies de uxore abductã cum bonis viri. F. N. B. 89. O. 

Of a ſervant taken away, cum bonis magiſtri. 2 Rol. 551. J. 34. 
So it lies of charters taken, though they concern the freehold 
or inheritance. 


2, Of a bond or other writing taken. 2 Rel. 557. I. 40. 
1 So it lies of 100 ſhillings of his money in pecunia numerata. 
ity F. N. B. 87. M. | 


Of timber. F. N. B. 87. D. 

So de catallis ſelan taken by the ſheriff. F. N. B. gr. F. 

Of goods wrecked taken before ſeiſure. F. N. B. 91. D. 

Of goods waived or ſtrayed, before ſeiſure. F. N. B. 91. B. 

So treſpaſs lies for an unlawful diſtreſs of goods. F. N. B. 

o. B. 

: For goods taken till he make fine, releaſe, &c. F. N. B. 87. C. 

For goods deſtroyed; as a mill-ſtone broken. F. N. B. 88 
Sheep driven by a dog, ita quod deteriorat” ſunt. F. N. B. 89 

Hogs driven ira quod iuterierunt. F. N. B. 89. L. 

Of hay or other goods burnt. F. N. B. 88. N. 

Veſtment ſpoiled by throwing wine upon it. R. Ney, 48. 


L 
Lo 


(A. 2.) To Lands and Tenements. 


[t will be a treſpaſs, if a man wrongfully enters the houſe, 
Fe lands, or tenements of another without his confent ; and therefore 

trelpaſs lies de domo ſud fractd. F. N. B. 87. D. 

For entering meſſuagium five tenementum. Vice v. Burton, H. 
46. 2. Str. 891. 

De clauſo ſuo fracto. F. N. B. 88. K. 91. J. 

So a treſpaſs may be to lands or tenements by entry into his poſ- 
leſion. F. N. B. 92. A. B. 2 Rol. 555. K. 


and By treading down, ſpoiling, cating, Sc. his hay or corn, 
m. F. . . . $8. K. 
, Of By cutting down trees, c. F. N. B. 87. G. 


By Lunting in his cloſe. F. N. B. 87. 4. 
Cc 2 By 
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By breaking ditches or hedges. F. N. B. go. K. 

By throwing down or diſturbing the ſetting up of his fold. 
F. N. B. 91. H. 

By breaking up a pond. F. N. B. 87. I. 

So if a man enters and does damage to another, though he 
does not keep the poſſeſſion; as treſpaſs lies quatre domum 4! 
clauſum fregit. 

So treſpaſs lies for a wrong to lands contrary to a truſt repoſed 
in him; as if a leſſee at will cuts down timber, or commits yo- 
luntary waſt, Co. L. 57. a. N. Sav. 84. 

So treſpaſs lies for a wrong to his liberty or privilege in land; 
as quare warrennam ipſius A. intravit, &. ſiue licentid fugavit, « 
lepores, cuniculos, phaſtanos, ſeu perdices cepit et aſportavit. F. N. B. 


86. M. 


Vd. P99, 
(C. 1.—0. 


2 Kol. 551, J. 42. 


Duzrd ſaparalem vel liberam piſcariam ſuam ſreg:t, et piſcatus eſt, &e, 
R. Skin. 342. 4 Mod. 186. F. N. B. 87. G. Vide Piſchary, (A.) 

[If a perſon keeps goods diſtrained in the houſe longer than the 
time directed, he is a treſpaſſer for the reſt of the time. C 
v. Scott, M. 13 G6. Str. 717. Id. Raym. 1424. 


(A. 3.) General Wrong. 


So treſpaſs hes for a general wrong to another ; as if a mai 
takes the ſervant of another out of his ſervice, and kceps him. 
R. 2 Kok $5$6- 416. N. B. 91. J 

If A. reſcues a man out of the hands of an officer, who ar- 
reſted him for me, for he was my ſervant for ſuch purpoſe, 
R. 2 Rol. 556. 1.25. Hcb. 180. 

If he builds a tolbooth upon my land, without ſaying, c/auſun 

regit. R. 2 Cro. 122. 

So if a miller takes toll of him, who ought to be free of toll; 
for it is tantamount to having taken his corn. 2 Rel. 5 56. J. 10. 

If he beats the ſervant of him, who ought to have toll, and ob- 
ſtructs his taking of toll. R. 2 Cro. 122. 

So treſpaſs lies for taking a ſon and heir and marrying him, ora 
daughter and heireſs. F. N. B. go. H. 

Of a canon or monk out of a religious houſe. F. N. B. go. C. 

Of a priſoner taken in war, or of a villein. F. N. B. 88. 4. 


91. E. 
(B) Bu whom it lies. 
(B. 1.) Treſpaſs guare Clanſum fregit. 
FP RESFASS, quare domum, or clauſum fregit, lies by lum who 


has the poſſeſſion of an eſtate of frechold or inheritance, or 
by leaſc for years, or at will. 2 Rel. 551. J. 47. 54. 
So tenant at will may have treſpaſs againſt him who ouſts him. 
Semb. 2 Rol. 55 1. I. 45. | 
So tenant by ſufferance may maintain treſpaſs againſt a ſtrange. 


(Þy 
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By the owner of the ſoil, for ereCting a ſtall in a market. 
Mayor of Northampton v. Ward, M. 19 G. 2 Str. 1238. 
Wilſen 107.] 

So it lies by him, who has only veſluram terre. Co. L. 4. b. 
R. Mo. 302. 

Or herbagium terre. Co. L. 4. b. 2 Rol. 549. 1. 20. Dy. 285. 
Cant. 3 Leo. 213, K. acc. Cro. El. 421. 

So by a leſſee of the paſture of ſuch a cloſe. R. 2 Rel. 549. 
J. 25. Mo. 302. 

By a grantee of underwood, though the ſoil does not thereby 
paſs. R. Cro. El. 413. Mo. 355. 

By a grantee or leſſce of the king de exitihus of one outlawed, 
3 Les. 213. Mo, 302. 

But a commoner ſhall not have treſpaſs guare clauſum fregit. 
Cro. El. 421. 

Nor he who has a warren in land. Bid. 

[But it lies by a frechold-tenant in a manor, for digging turf in 
his turbary, where he has an exc/ufrve right to the turf, though 
not to the feeding on it; not if he had only common of turbary. 
Wilfn v. Mackreth, H. 6 G. 3. 3 B. M. 1824. 


(B. 2.) What ſhall be a ſufficient Poſſeſſion, 


If a man has poſſeſſion only as leſſee for years, or at will, it is 
ſalſicient to maintain treſpaſs againſt a wrong-doer. 2 R2l. 551. 
I. 47. 54. Vide ante, (B. 1.) | 

So if a ſtranger does a treſpaſs to a leſſee at will, which preju- 
dices the land, the leſſor may have treſpaſs againſt him for the 
damage to the land; for the poſſeſſion of the leſſee is his poſſeſſion. 
2 Rol. 551. J. 49. 

50 it a leſſce at will commits voluntary waſte, the leſſor may 
maintain treſpaſs againſt him; for that amounts to a determina- 
tion of the will. Co. L. 57. a. 1 Rl. 860. J. 50. 

If he dies, and his heir enters, the leſſor ſhall have treſpaſs 
againſt him before entry. Co. IL. 62. 5. Cart. 56, 7. 

do a copyholder who is only tenant at will ſhall have treſpaſs 
for trees cut upon his land. 2 Nel. 55 1. J. 50. 

50 an intruder upon the king's poſleſſion may maintain treſpaſs. 
Al. 7. 

50 a diſſeiſee ſhall have treſpaſs againſt a diſſeiſor, without re- 
entry ; for the firſt entry; for the diſſeiſee was then in poſſoſſion. 
2 Role 553. l. 50. Co. L. 257. a. 

Zo if his eſtate determines, wucreby he cannot re-enter : as if 
he was tenant pur autre vic, Wc. he thall have trefpats for tlie 
whole time with a contiaunnds againſt the diſſeiſor. 2 Nl. 550. 
1 15. 20. | 

So if a diſſciſee re-enters, he ſnall afterwards have treſpaſs 
againſt the difſeifor with a continuands; for the whole time of his 
poſſelſion. 2 Nl. 550. JI. 10. 554. J. 35. Co. IL. 25 7. a. 

C8 3 Or 
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Or againſt a ſtranger for a treſpaſs done during the diſſeiſn; 
for by re-entry he reveſts the poſieſſion in himſelf ab ini, 
2 Rol. 554. J. 39. 

So againſt a leſſee, donee, or feoffee of the diſſeiſor. R. 2 R. 
5 54. J. 45. Cont. 11 Co. 51. R. Mo. 461. 

If a man ſells his land, he ſhall have treſpaſs for a wrong dere 
before. 2 Rel. 569. J. 20. 


(B. 3.) What not. 

But a plaintiff cannot maintain treſpaſs quare clauſum fregit, if 
he has not actual poſſeſſion, though he has the freehold in law; 
as an heir ſhall not have treſpaſs againſt an abator. 2 Rol. 51, 
J. 45. Or unleſs he has the excluſive poſſeſſion, and therefore: 
will not lie for entering into a pew ; becauſe the poſſeſſion of the 
church 1s in the parſon. 1 Term Rep. 430.* 

If a wife, tenant for life, leaſes for years and dies, the rever. 
ſioner ſhall not have treſpaſs againſt the leſſee before entry. 

Nor the heir, if an huſband, ſeiſed in right of his wife, leaſes, 
and then the wife dies. 2 Rel. 552. J. 3. 

So if the heir enters upon an abator, be ſhall not have treſpaſ; 
againſt him, for the wrong before. 2 Rel. 554. J. 17. 

So a diſſeiſee ſhall not have treſpaſs againſt a diſſeiſor for the 
continuance in poſſeſhon, before his re-entry, except when hiz 
eſtate is determined, ſo that he cannot re-enter. 2 Kol, 550. (.. 

3. J. 52. | 

Though his entry be tolled by his own aA. 2 Rel. 550. 
J. 25. 30. 

80 + re-entry a diſſeiſee ſhall not have treſpaſs againſt 4 
for a wrong done after the diſſeiſin. 2 Rol. 554. J. 2. 

So a bargainec thall not have treſpaſs before entry, though the 


poſſeſſion is transſcrred to him by the ſtatute. Cart. 66. 


(B. 4.) What ſuſficient for Goods. 


So not only he, who has the property, but alſo he who has th 
poſſeſſion of goods, ſhall maintain treſpaſs for the goods; as if a 
man has cattle to agiſt, he ſhall have treſpaſs againſt him, who 
takes them. 2 Rol. 551, J. 25. 

So a leſſee of cattle for a year, for compoſting his land, ſhall 
have treſpaſs againſt a ſtranger. 2 Rol. 551. J. 20. 

Or againſt the leſſor himſelf, if he takes the cattle within the 
year. 2 Rol. 551. J. 22. 

So a bailee of goods awarded. 2 Rzl. 551. J. 31. 

So a bailee of goods pledged to him, if a ſtranger takes them, 
20 H. 7. 1. a. 

So if a ſtray in the manor of B. be taken within a year, by 3 
ſtranger, B. ſhall have treſpaſs. 20 H. 7. 1. 

50 if a man takes the goods of B. who afterwards grants them 
to another, yet B. after the grant ſhall have treſpaſs for them. 
2 Rol. 557. l. 52. 

Jo entitle a man to bring treſpaſs, he muſt, af the time when 
the act was done, which conſtitutes the treſpaſs, either have the 

achua 
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anal poſſeſſion in him, of the thing which is the object of the 
treſpaſs; or he muſt have a con//rufive poſſeſſion in reſpect of the 
right * actually veſted in him; as in the caſe of an eſtray or 
wreck, before ſeizure by the lord. 1 Term Rep. 480.“ 

* So the executor has a conſtruive poſſeſſton from the teſtator's 
death. Id. Bid.“ 

But treſpaſs will not lie, by the aſſignees of a bankrupt 
againſt a ſheriff for taking the goods of a bankrupt in execution 
after an act of bankruptcy, and before the iſſuing of the commiſ- 
ſion, and after a proviſional aſſignment, and notice from the pro- 
viſional aſſignees not to ſell, Id. 475.* 

If a man ſells goods at London to A. in York, A. ſhall have 
treſpaſs before actual taking; for the poſſeſlion is unmediately in 
him. Lat. 214. 

So an executor ſhall have treſpaſs for the goods of his teſtator, 
though he does not ſay, that they were taken out of his cuſtody ; 
for the poſſeſſion upon the death of his teſtator is veſted in him, 
Per 2 J. 2 Cre. 113. 

So treſpaſs lies for goods taken after delivery by replevin. 
2 Rel, 569, J. 17. 

Or after retaking by the owner. 2 Rel, 569. J. 25. 

Or after his leaſe, or intereſt, determined. 2 R/. 569. J. 30. 

If treſpaſs be done to goods in the hands of a bailee, treſpaſs 
lies by the batlee. 2 Rel. 551. J. 31. 

And alſo by the bailor, and he, who firſt recovers, ſhall have 
the damages. 2 Rel. 569. J. 22. 

So treſpaſs lies by a ſheriff for taking goods in his hands upon 
execution before ſale. 

Though the taking be by the defendant himſelf againſt whom 
the execution was. R. Cro. El. 639. 

So treſpaſs lies for the maſter of a ſhip, who had the poſſeſſion 
and was taken for the voyage, for a detainer of it. 
R. 1 Sal. 11, 

So treſpaſs lies for goods taken; though they are afterwards 
altered in form, 


(B. 5.) General Treſpaſs, by whom it lies. 


So treſpaſs lies by the party to whom the wrong is done. 

*FTreſpaſs and falſe impritonment lies in England, by a native 
of 17inorca againſt the governor of that iſland, for an injury of 
that nature committed there. Coup. 476.“ 

[So by one hurt by the accidental going off of a gun. Under- 
wd v. Hewſon, T. 10 G, Stir. 596. 

Though the damage to him be only by conſequence; as it lies 
by an huſband alone for the battery or threatening of his wiſe, 
fer quod confortium amiſit, or negetia infectu reman', Sc. Vide in 
Battery, (A.) 

(50 A. throws a ſquib among the people at a market, it lights 
near B. who throws it from him, C. does the fame, and it itrikes 
D. and puts out his eye. D. has treſpaſs wv et armis againſt A. 
Blackſtone J. cyntra, Scott v. Shepherd. V. 13 C. 3. 3 is. 40 3.0 
9 2 Bl. Rep. 2.0 
Cc 4 | 90 
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50 it lies for the battery of a ſervant, per guid ſervitium amt, 

So it lies hy a maſter for the battery of his ſervant, per quad, Sc. 
aſter the death of the ſervant. 2 Rel. 568. J. 42. 

By an hufband after the death of his wife, for taking away his 
wife with the goods of her huſband. 2 Rel. 569. J. 12. 

Or after a divorce. 2 R. 569. J. 10. 

* It lies {or procuring by awe, fear, and influence, contrary to 
his own inclination, a ſovereign, independent, and abſolute foreign 
prince, to imprifon the plaintiff, 2 Bl. Rep. 1055.* 

[By a woman for an aſſfault by defendant to whom ſhe was mar. 
ried, if ſhe proves a former marriage to one alive at the time of 
ſecond marriage. Weſtbrooke v. Strutville, H. 4 G. Str. 79.) 

So by the %. 4 Ed. 3. 7. an executor or adminiſtrator ſhall 
have treſpaſs for a prejudice to the property of the teſtator. Vide 
in Adminiſtration, (B. 13.) 

And by the ff. 25 Ed. 3. 5. the executor of an executor. 

But treſpaſs does not lie for a battery, c. to the perſon of a teſ- 
tator, by his executor or adminiſtrator. Jide Adminiſtration, (B. 13.) 

Nor by an huſband after the death of his wife, for a battery 
to the wife; for ſhe muſt join. 2 R-/. 568. J. 50. 

Nor by a father for the battery of his ſon. Cro. Ll. 55, 
R. Ray. 2:9. Mont. & Alttins cont. 

Or the impriſonment of a fon or daughter. R. Cro. El o. 

Nor for taking away any fon or daughter, who is not an heir, 
R. Cro. El. 770. Vide in Gardian, (IH. 5.) 

So if a wrong be done to ſeveral at the ſame time, treſpaſs lies 
for cach ſevcrally, for the wrong to him; for treſpaſs is ſeveral in 
its nature. 3 Lev. 354. 


(C) Againſt whom it lies. 
(C. 1.) Treſpaſs Quare Clauſum fregit. 


Tess lies againit him who does the treſpaſs, and all aid- 
ing, Oc. tor there is no acceilary, but all are principals in 
treſpaſs 


* 
. 


ainſt each ſeverally, where many do a treſ- 
paſs; for it is joint and feyeral in its nature, 
: 


Sy againit . nul cum diverfis altis iguotiit. R. 1 Leo. 41. 
( 
* 
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Ir againit A. ſniu cum B. C. R. cont. by common law ; but 
it ſnall be aided as form after a verdict. 1 Leo. 411. 3 Leo. 77. 

50 againſt all who procure or command it. 4 Infl, 317. 

Where a juſtice of the peace maliciouſly grants a warrant 
without any information laid beſore him, on a ſuppoſed charge of 
felony, he is liable to an action of treſpaſs, which is the proper 
remedy, and not caſe. 2 Term Rep. 225.* 

Or again!t him, who aſterwards aſſents to a treſpaſs done fer 
his uſe or benefit, though not privy at the time of doing it. 
4 Inf. 317. 

So if he aſſents to the act of his ſervant in ſeiſing goods, he will 
be a treſpaſier for miſuſing of the goods in ſeiſure, though not 
privy to the miſuſage. R. Lane go. F 
80 


| >» 
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$3 treſpaſs, for a battery in raviſhing his wife, lies againſt the 
witc and others, for the may be aſſenting. 2 Rol. 553. J. 35. 
Bro. Rape, 2. 

50 it lies againſt A. who comes in aid of B. though he does no- 
thing. 2 Rot. 555. J. 7. 

Or if he commands B. to do, though he be not preſent. 
2 Rel. 555. J. 10. 

So treſpaſs lies againſt A. if his wife puts his cattle into the 
land of another. 2 Rel. 553. I. 30. 

It the ſheriff, by his order, takes in execution the goods of a 
ſtranger. 2 Rol. 553. J. 5. 10. 

But if a ſcrvant puts the cattle of his maſter, without his pri- 
rity, into the land of another, treſpaſs lies againſt the ſervant, and 
not againſt the maſter. 2 Rol. 5 5 3. J. 25. 

If the bailiff of a franchiſe takes the goods of a ſtranger in ex- 
ecution, treſpaſs lies againſt him, not againſt the ſheriff, 
2 Ral. 552. J. 40. 

So if the bailiff of a ſheriff detains in cuſtody after a ſuper/edeas, 
treſpaſs lies againſt him, and not againſt the ſheriff. R. 2 Rol. 
552. J 45, * But treſpaſs will lie againſt the ſerif if his officer 
take the goods of A. on a ff. fa. againſt thoſe of B. Doug. 40.* 

So if the therilF takes a furnace, c. fixed to the freehold, treſ- 
paſs lies againſt him, but not againſt the party, though it is deli- 
vered ro him. R. 2 Rol. 556. J. 50. 

So if the ſheriff does not return his writ, &c. treſpaſs lies againſt 
lim, but not againſt the party, or bailiff. Vide Return, (F. 1.) 

So if a man receives him ho has“ done a treſpaſs, knowing 
lim to have done fo, he is no treſpaſſor. 

if a man commits a treſpaſs by miſtake, or inadvertency, treſ- 
pats lies againſt him; as if a ſheriff or bailiff takes the goods of 
one, inſtead of another. 2 Rl. 552. J. 17. 22. 

Or arreſts A. inſtead of B. 2 Rol. 552. J. 25. 

Or attaches A. by the goods of B. or of his maſter. 2 Rol. 552. 
. 20, 

Though it be by the ſhewing of the party to the ſuit. 
Rel. 552. l. 30. | 

fan executor cancels an obligation of his teſtator to A. which 
Le finds, ſuppoſing that it is cancelled, R. 2 Rel. 563. J. 45. 

If a man's cattle eſcape into the land of another, againſt his 
will. 2 Rel. 568. J. 15. 

50 if the cattle of him in reverſion after the death of ceſtuy que 
, Oc. treſpaſs on the corn of tenant for life againſt the will of 
the owner. X. 2 Rol. 568. J. 20. | 

50 treſpaſs lies againſt A. if cattle in his cuſtody do a treſpaſs. 
2 Rel. 546. J. 20. 

Or againſt the owner of the cattle at election. 2 Ral. 546.1. 20. 

Treſpaſs lies againſt tenant in poſſeſſion, after judgment againſt 
th: caſual ejector for the meſue profits, from the time he has no- 
tice of leſſor's title, though he lets judgment go by default, 
and his name does not appear in the record of judgment againſt 
caſual ejector. R. by all the Fudges. 2 Wilf, 115.] 
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UIf a man has apprentices, and puts them in cuſtody in a lock. 
up houſe, and they complain to quarter-ſeſſions of being ill uſed 
Sc. and their fear of being ſold to Guinea, and the court dif. 
charges them, . lieutenant of a man of war agrees with them 
to ſerve, and gives A. money to keep them that night, and next 
morning ſends preſs-gang for them, with a note to A. to deliver 
them, which he does, taking a receipt; treſpaſs vi et armis lies 


againſt V. for he ſent force, Reavely v. Mainwaring, H. 26. J 


3 B. M. 1306.) 

But treſpaſs does not lie againſt a man not conſenting or aiding 
to it; as if A. ſtrikes an horſe upon which B. is riding, whereby 
he throws down another, treſpaſs does not lies againſt B, 
Sal. 637, 8. 

* So treſpaſs does not lie againſt a pound-keeper merely for 
receiving cattle, though the taking was tortious; for he is bound to 
keep whatever is brought to him. Otherwiſe if he go beyond 
his duty, and aſſent to the treſpaſs. Cowp. 476.“ 

So treſpaſs does not lie againſt a lord, becauſe his diſtreſs is 
unreaſonable, or carried into another county; for by the ff. Marl. . 
Non puniatur per redemptionem ; but there ſhall be an action upon 
that ſtatute. 2 It. 105, 106. 

Nor by the equity of the ſtatute by a leſſee for years againſt the 
leſſor. 20 Ed. 4. 2, 3. K. Dal. 3. 

Yet it lies, if the leſſor ſpoils, or deſtroys the goods. 20 Ed. 

_ 
{The court will not join declarations againſt ſeparate perſons, 
on an affidavit that the treſpaſs, if any, was committed by all 
jointly ; for that would deprive the plaintiff of the benefit of the 
evidence of one againſt the other. Bayley v. Raby, P. 7 C. 


Str. 420.7 


(C. 2.) What Act makes a Man a Treſpaſſer ab Initis. 


So if a man has an authority or licence given him by law, and 
he abuſes it by misfeaſance, he ſhall be a treſpaſſer ab znitio ; as 
if a man who takes a diſtreſs, works, or kills it. 8 Cz. 146. 
Vide in Diſtreſs, (D. 6.) 

*If an officer attach goods, and continue poſſeſſion of the houſe, 
or keep the goods therein for a long and unreaſonable time, with- 
out removing them to a place for ſafe cuſtody, he is a treſpaſſer 
ab initio. 2 Bl. Rep. 1218.“ 

If a leſſor, who enters to view if waſt be donc, damages the 
houſe. 2 Rol. 561. J. 27. 1 

Or ſtays there all night. 2 Rol. 561. J. 27. 

If a commoner enters to view his cattle, and cuts down trees, 
Dec. 8 Co. 146. b. 

If a purveyor, who takes my cattle for the king's houſe, ſells 
them. 2 Rol. 561. J. 29. 

If a ſearcher unpacks ſtuffs, and puts them in the dirt, whereby 
they are damaged, R. 2 Rol. 561. J. 30. Lane, 90. 3 
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So if his ſervant, or aſſiſtant, does it, without his direction. 
2 Rol. 563. J. 5. Lane, go. 

If a man enters a tavern, and continues there all night againſt 
the will of the taverner. 2 Rol. 561. J. 25. 

If a man will impark goods diſtrained after amends tendered. 
2 Rel. 561. J. 45. Semb. cont, 8 Co. 146. 6. | 

[If a man converts a hog taken damage-feaſant. Dye v. Lea- 
therdale. M. 10 G. 3. 3 Will. 20.] 

If the lord of a manor works a ſtray within the year. R. 2 
Rol. 562. J. 15. Vide in Waife, (F.) Although the original 
taking be admitted to be lawful. 1 Term Rep. 12.“ 


Or the lord of a fair or market works an horſe diſtrained for 


toll. 2 Rol. 562. J. 20. . 
So if the bailiffs of a town who by cuſtom ſeiſe an hide, for 
non-payment of a cuitomary duty for hides of all oxen killed and 
ſold within the town, tan it, to prevent putrefaction. R. 2 Rol. 

62. J. 25. 
| So if 4 ſheriff does not return a writ where he ought, or 
makes a falſe return. 2 Kol. 563. J. 15. 20. Vide in Retorn, 
(F. 1. &c.) 

If a ſheriſf, or any in his aid, makes replevin after a claim of 
property notified to him by the owner. R. Mod. Ca. 68. 139. 

If an eſcheator takes the goods of one outlawed after a writ d- 
nm moleflando ſhewn to him. 3 H. 7. 1. 

So if a man abuſes a truſt or confidence repoſed in him, he will 
be a treſpaſſer ab initio ; as if leſſee at will commits voluntary 
waſt, by throwing down an houſe, cutting down trees, &c. Co. 
L.57.a. 5 Co. 13.b. 2 Rel. 555. J. ult. R. Mo. 248. 

If a ſhepherd kills ſheep committed to his care. Co. L. 57. 

Or for a ſpecial purpoſe, as to plough or dung his land. 
2 Rol. 556. J. 5. 

If a ſervant, or aſſiſtant, intruſted to ſell goods in a ſhop, im- 
bezzles them to his own uſe. R. 1 Leo. 87. R. Mo. 248. 

So if a man has colour of an authority, and afterwards it is 
vacated and declared to be null, he will be a treſpaſſer ab initio ; 
as if a man obtains judgment irregularly, and afterwards takes 
out execution, the party (though not the officer) will be a treſ- 
paſſer, if the judgment be vacated, R. 1 Lev. 95. but Twiſd, 
dub, 

So if a man has an authority given by ſtatute, and does not 
purſue, or abuſes his power; as if a man having authority by the 
A. 2 VW. & A. to ſell a diſtreſs for rent, if it be not replevied 
within five days after notice, &c, ſells it without notice given. 
Adm. 4 Mod. 391. 

[If a man puts cattle, which he impounded damage-feaſant, into 
the next pound which happens to be in another county, it does 
not make him a treſpaſſer, but he is ſubject to the penalty of 
frat. 1 & 2 P. & M. c. 12. Gimbart v. Pelah, T. 21 G. 2. 
Str. 1272. 

[Beaſts dying after put in the pound, does not make a man treſ- 
paſſer ab initio; but caſe will lie. Gates v. Bayley, T. 6 G. 3. 
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(D) When Treſpaſs docs not lie, 


RV? a man ſhall not be charged in treſpaſs for goods, which he 
had by the delivery of the party himſelf, except where by 
a wrongful act he makes himſelf a treſpaſſer ab initio ; as if A. de- 
livers goods to B. for cuſtody, who afterwards will not re-dcliver 
them, treſpaſs does not lie againſt B. 2 Rol. 555. J. 27. 40. 

So if A. permits his goods to remain with B. for his own uſe, 
and B. delivers them to C. to carry to another place, treſpaſs does 
not lie by A. againſt C. 2 Rol. 55 5. l. 35. 

Nor for goods which come to him by authority in law. 2 Rz/, 
555. J. 43. Vide ante, (C. 2.) 

As if A. takes goods by delivery of the ſheriff upon a replevin. 
2 Rol. 555. J. 45. 565. J. 45. 

Or takes them upon an execution, though it be not regularly 
made. 2 Roi. 556. J. 50. 

Upon a fale. R. 2 Rol. 556. J. 52. 

If a conſtable takes goods waived for the uſe of the owner, 
though he afterwards refuſes to deliver them to him, treſpaſs 
does not lie, but detinue. R. 2 Rol. 555. I. 50. 561. J. 40. 

Nor for goods which a man takes only for ſecurity for the uſe 
of the owner; as if goods are thrown by tempeſt into the ſea, 
and a ſtranger takes them, and delivers them to the ſervant of 
the owner for him. 2 Rol. 5 5 5. J. 47. 

So the maſter of a barge in a tempeſt may throw goods into the 
ſea for the ſafety of the paſſengers. R. 2 Rol. 567. J. 5. 

Nor for goods, which a man has lawfully, though the poſſeſſion 
of him from whom he had them was wrongful ; as if A. takes 
the horſe of another and ſells him to B. treſpaſs does not lie againlt 
3. 2K. 656. “ 52. 

So if a man has licence or authority from the plaintiff himſelf, 
treſpaſs does not Le againſt him, though he abuſes his licence by 
misfeaſance. R. 8 Co. 146. b, 

50 if a man has licence or authority by law, and afterwards 
does not do what he ought, treſpaſs does not lie againſt him; for 
nonfeaſance does. not make him a treſpaſſer ab initi9, B. 8 
Co. 146. b. 

As if after a diſtreſs, the rent or ſuſſicient amends are ten- 
dercd, treſpaſs does not lie; though the party refuſes delivery ct 


the goods diſtrained. 8 Co. 146. 6. 


* Treſpaſs does not lie againſt excife officers who enter into 2 
perſon's houſe by virtue of a legal warrant to ſearch for ſmuggled 
goods, though none be found; but caſe lies for maliciouſly obtain- 
ing or executing the warrant. 1 Term Rep, 5 35.“ 

[Nor for taking exceſive diſtreſs z but a ſpecial action on the 
ſtatute of Maribridge. Lynne v. Moody, M. 3 G. 2. Str. 851. 
Hutchins v. Chainbers, P. 31 G. 2. 1 B. AM. 579. ; 

[Unleſs the diſtreſs is of gold or ſilver, which are of a certain 
known value, and even the meaſure of the value of other things. 
Moir v. Aunaay, II. 28 G. 2. cited in Hutchins v. Chambers, /up!s .] 

If a man comes into a tavern, or common inn, and a:t.rwaics 
ru uſes paving for wine. R. 8 Co. 146. ö. 1 
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If a ſheriff after an arreſt refuſes bail. R. 2 Rol. 561. J. 50. 
562. . 10. Cro. Car. 196. Vide Bail, (K. 6) 

So treſpals quare clauſum fregit, or general treſpaſs, does not 
lic where damage is done to a privilege or liberty, which a man 
has in the foil of another, but he may have an action upon the 
caſe z as a commoner ſhall not have treſpaſs for damage to the 
foil or graſs. Vide in Common, (H. I.) | 

So if a man has a free warren in the land of B. he ſhall not have 
treſpaſs, for that /atibula liberæ warrene ſue proftravit, c. per quod 
cuniculi, &c. interierunt. R. 2 Rol. 5 50. 1. 45. . 

8o treſpaſs does not lie, where the damage accrues to the 
goods by his own neglect or default; as if A. gives licence to B. 
to put hay, c. upon his land till it can be ſold, and afterwards 
leaſes the land to C., treſpaſs does not lie by B. if his hay be con- 
ſumed by the cattle of C., for he ought to ſecure the hay at his 
peril. R. 2 Rel. 143. 152. 

So treſpaſs does not lie, where the aCt is not againſt the peace, 
or wrongful, but the effect of cunning or contrivance; as if a 
man procures the ſervant of another to go out of his ſervice, and 
then retains him, but does not take him away. 2 Rl. 556. J. 17. 

So treſpaſs does not lie againſt the ſervant, if he departs out 
of the ſervice of his maſter. 2 Rel. 556. J. 20, 

So treſpaſs does not lie for a lawful act, though in conſequence 
damage is done to another; as if a man fixes a ſpout to his houſe, 
which, upon rains, throws water upon the wall of another; but 
there may be an action upon the cafe, R. 2 Med. Ca. 272. 
[Reynolds v. Clarke, T. 11 G. Str. 634. 2 Ld. Raym. 1399. 
birt, 212.) 

* 50 treſpaſs does not lie for an impriſonment which was merely 
in conſequence of the capture of a ſhip as- prize, though the ſhip 
ſhall have been afterwards acquitted. Doug. 594. (573.) * 

So treſpaſs does not lie for an act which is felony; as for a 
battery, of which the party dies within a year. 2 Rel. 557.4. 5. 
Vide Aftion upon the Caſe, (B. 5.) 

For taking goods which was a robbery, if it appears to be a 
telonious taking. R. 2 Rol. 557. l. 10. 1 Mod. 283. 

If it appears upon evidence, or by plea. Semb. 2 Rol. 5 57. 
J 10. 20. R. 1 Mod. 283. 

For breaking an houſe and taking moncy, for which he was 
convicted of burglary, Dub. Jon. 148. | 

But if a man proſecutes for the felony, and the party is ac- 
quitted or burned in the hand, he may have treſpaſs ; for he has 
done what the law required againſt him for the felony, and then 
the treſpaſs remains. R. 2 Rl. 557. 1.25. R. Jun. 150. 

So if the defendant pleads a conviction of felony, it is no bar; 
for the plaintiff was not a party, and therefore not eſtopped by the 
record, Semb. 2 Rol. 557. I. 10. 

x So if he pleads a conviction uncertainly, R. per 3 F. Vn. 147. 

at. 145, 

50 in treſpaſs for taking goods, if it does not appear by the 
declaration, Sc. that the taking was felonious, the detendant 
cannot ſay ſo, R. 1 Mad. 283. ; 
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So treſpaſs does not lie againſt a man for taking goods which 
he found. R. 2 Rol. 555. J. 50. 

Unleſs, after the finding, he embezzles the goods. N. 
2 Rol. 563. I. 45. 

For throwing down a nuiſance, 2 Rel. 565. J. 50. 

So treſpaſs does not lie, if cattle enter the cloſe of another {or 
want of repair of the fences. 2 Rol. 565. J. 30. 

If a man enters land to drive back his cattle, eſcaped thither 
for want of fences. 2 Rol. 565. J. 35. 

Or to drive back wild beaſts, eſcaped for want of paling againſt 
a foreſt. 2 Rol. 565. J. 40. | 

Or to retake-his goods, carried thither by the occupier of the 
land. 2 Rel. 565.1. 54. 

But it is not juſtiſiable to enter land with cattle, becauſe it lies 
open to the highway. 2 Rol. 565. J. 47. 

Or to enter to ſearch for goods ſtolen, without reaſon of ſuf. 
picion that they are there. R. 2 Rol. 565. J. 15. 

Or to enter upon a common report, that his trees dug up are 
carried thither, that not being felony, R. 2 Rol. 564. J. 30. 

Or to enter for retaking goods, which he, who holds them in 
common with me, put there; for though a tenant in common 
may retake goods in common, when the other takes them, jet 
he cannot juſtify a treſpaſs to do it. K. 2 Rol. 566. J. 30. 

So if a man impriſons me, of his own wrong, I may juſtify 
the breaking of windows or doors to get out ; for it was his fault, 
2 Rol. 566. J. 5. 

If a man, by neglect, ſuffers his houſe to be on fire, I may 
pull it down for the ſafeguard of mine adjoining. 2 Rel. 566. J. 3. 

It a man takes an handful of grain from my heap, I may take 
as much from his heap. R. 2 Rol. 566. J. 12. 

If a man throws his grain or money to my heap, I may take 
the whole, R. 2 Rol. 566. J. 15. | 

If cattle or goods are damage-feaſant, I may drive or remove 
them out. R. 2 Rol. 566. J. 20. 35. K. 4 Co. 38.6. 

But I cannot kill or damage them. 

Nor can I kill a tumbler hunting in my warren. R. 2 Rl. 567. 
J. 35. ; 

So if a man ſells me all his trees, I ſhall have liberty to come 
upon the land, to cut them down and carry them away, when I 
pleaſe. R. 2 Rol. 567, I. 40. ; 

So a grantee of a water-pipe, 9c, ſhall have liberty to mend it. 
2 Rol. 567. l. 45. 

An executor has liberty to enter to take the timber of the de- 
ceaſed, 2 Rol. 564. J. 25. 

A reverlioner, Ec. to view waſte, if he does not break a door 
or window. 2 Rel. 568. J. 5. : 

If cattle, in paſſage on the highway, eat herbs or corn raptim el 

ſparſim againſt the will of the owner, it will excuſe the treſpals. 
R. 2 Rol. 556. J. 55. ; 

[But if defendants enter plaintiff's cloſe, where there is no 
foot-path, and adjoining to his paddock, with guns and dogs, dog 
runs into the paddock and kills a deer, treſpaſs lies, for it __ 
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de called involuntary. Beckwith v. Shoredike et al. P. 7 G. 3. 
4B. M. 2092. 

But treſpaſs is not excuſed on pretence of charity; as if a 
mother enters the houſe of another, to viſit her ſick daughter there, 
without aſking leave. R. 2 Rol. 567. J. 15. 

Or on pretence of ſport ; as for the hunting of a fox or badger. 
R. rio it be for the public good. 2 Rol. 558. B. 

* But a man may juſtify a treſpaſs in following a fox with 
hounds over the grounds of another, if he does no more than 
is neceſſary to kill the fox. 1 Term Rep. 334. Vid. 3 Term 
Rep. 259. n.* 

If a man ſets a falcon at a pheaſant in his own land, he cannot 

urſue it into the warren of another. 2 Rol. 567. J. 30. 
It does not lie for ſeizing a houſe in the E- Indien. Shelling 
v. Farmer, M. 12 G. Str. 646.] 

It lies not for the father, for aſſaulting and getting with child 
his daughter, per quod ſervitium, &c, If the was of age, and away 
from her father's houſe, in ſervice ; but if ſhe was under age, and 
under her father's roof, it lies. Pyſtlethꝛuaite v. Parkes, P. 6 G. 3. 
3 B. M. * 

It lies where the daughter reſides with her father, though ſhe 
be above 21 years of age, and though no contract of ſervice be 
proved, if act of ſervice be really proved. 2 Term Rep. 166.* 

* Treſpaſs will not lie againſt the ſheriff or his officer for ar- 
reſting a certificated bankrupt, a peer, a diſcharged inſolvent, Q. 
Doug. 671. (646, 7.)* 

Vide more concerning Treſpaſs in Action on the Caſe, (B. 6.)— 
——Diſmes, (M. I 2.) Juſtices of Peace, (B. I I.) Pleader, 


(3M. 1, &c.) 
TRIABLE FLiSS 
Vide Pleader, (E. 34.— G. 7.) 


TRIABLE ISSUE, 
Vide Pleader, (R. 10.) 


F 


(A) The ſeveral Sorts of Trial. 


W HEN trial ſhall be by the country, vide in Engquz/}, 
(A. Iz &c.) 

The antiquity, number, qualification, exemption, and challenge 
of jurors, vide in Challenge, (A. 1, &c.) 
. N proceſs there ſhall be againſt jurors, vide in Enque/, 

« I, &c. 

When Na ſhall be by certificate of the ordinary, recorder, 
marſhal, c. vide in Certificate. 

Trial of a peer ſhall be by his peers. Of which vide Parlia- 
ment, (L. 16, 26.) Fs 
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(B. 7.) 
Whea it 


ſhzll be, 


rn 


Of peerage, whether he be a baron or not, ſhall be tried by the 
writ of ſummons to parliament, vide in Dignity, (D.) 

Trial of antient demeſne ſhall be by Dacmſalay Book. Vide in An. 
tient Demeſne, (F. 7.) 


(A. 1.) By Record. 


A matter of record is of ſo high a nature, that it ſhall be tried 
only by itſelf. 9 Co. 25. 4. 31. a. 2 Rol. 574. J. 7. 

And therefore, if to a judgment, ſtatute, or recognizance, 
alleged in pleading, l tel record be pleaded, it ſhall be tried by 
the record itſelf. 2 Rol. 574. J 17. 50. Vide in Record, (B.) 

So to a recovery or fine. Pl. Com. 15. a. 

So to an indictment, or acquittal upon it. 2 Rel. 574. J. 11. 

So if the iſſue be, whether the plaintiff be an alien enemy, it 
ſhall be tricd by the league, which ought to be upon record, 
9 Co. 31. 2. 2 Rol. 575.1. 50. 

Whether a protection was allowed in court. 2 Rl. 574, 
J. 15. 

Whether the defendant was committed to priſon. 2 Rol. 574. 
J. 20. 

So in an action for an cſcape after a cepi corpus returned, if 
the iſſue be, whether he was in cuſtody of the ſheriff, 2 Rol. 574, 
J. 24. | 

Whether he was in execution for ſuch a cauſe. 2 Rol. 574. 
J. 20. 

Whether he be rendered in execution in diſcharge of his bail, 
2 Kol. 576. J. 5. | 

Whether ſuch an one was a juſtice of peace. 2 Rol. 574. J. zo. 

Or ſheriff. 2 Rol. 575. J. 25. 32 H. 6. 27. 

So whether he was ſheriff on ſuch a day; for the letters patent 
ſhew when he was made ſheriff, and he continues ſo, till dit- 
charged by matter of record. R. 2 Rol. 575. J. 30. 

Whether he was a baron, earl, Sc. 2 Rol. 575. I. 5. Fiden 
Dignity, (D.—F. 1, 2.) 

[Whether a man is an attorney. Feſer v. Cale, H. 4 C. 
Str. 76.) 

What is matter of record, vide in Record, (A.) 

What will be a material variance, what not, vide in R. 


cord, (C.) 
(B) Trial bp the Julffices. 
(B. 1.) By Inſpection. 


F there be a queſtion, whether a fine, ſtatute, recognizance, ot 
other matter acknowledged before a judge of record, was done 
by an infant or not, it ſhall be tried by inſpection of the juſtices, 
for an act done by a judge of record ſhall never be tried by the 
country, 9 Co. 30. 6. | 
And therefore, in error by an infant to reverſe a fine levied 
during his nonage, if there be iſſue upon it, it ſhall be tried by 


inſpection. 9 Co. 30. b, R. 2 Rel. 572. I. 10. . 
| 0 


1 


So in an audita querela, to be relieved againſt a ſtatute or recog- 
nizance acknowledged in his nonage. 9 Co. 30. b. R. 2 Rel. 572. 
. 25. 573. J. 50. Tel. 88. 3 Med. 229. 

So in error to reverſe a recovery againſt him by default? 
2 Inft. 483, 484. 

So in an appeal by an infant, if there be iſſue upon the in- 
fancy, it ſhall be tried by inſpection. 2 Rel. 572. J. 21. 

So in account by or againſt an infant. 2 Rel. 572. J. 30. 

So if tenant, by receipt, aide prier, or vouchee, pray, that the 
paro! may demur for his nonage, it ſhall be tried by inſpection. 
2 Rol. 572. 1.12. 32. 9 Co. 31. a. 

If judgment be for the infant, upon inſpection in an audita 
querela, and afterwards reverſed by error in B. R. and then ano- 
ther audita querela brought in B. R. there muſt be a new inſpec- 
tion; for an inſpection in one court is not ſuſicient for another. 
B. Tel. 88. 

So though the new audita querela be in C. B. where the former 
inſpection was. Bid. 

Let if he be of full age before the ſecond audita gurrela, he may 
be relieved upon an allegation of the former inſpection, and the 
judgment for him, and the reverſal. R. 2 Cro. 59. 

But if / nonage be confeſſed, no inſpection is neceſſary; for 
the party has the effect of the plea. 2 Rl. 572. J. 35. | 

So if an infant, after full age, would avoid an act done by him 
for his nbnage, it ſhall be tried by the country, for inſpection 
will be of no effect ; as if there be error to reverſe a judgment, 
becauſe*that he, being an infant, appeared by attorney, it ſhall 
de tried by the country, whether he was an infant. 9 Co. 30. 6. 
2 Rol. 573. J. 15. 

Or to reverſe a common recovery, ſuffered by him within age 
(admitting it to be error). 2 Rol. 5 73. J. 45. 

So in account, if the defendant pleads infancy at the time of 
bailment. 2 Rol. 5 72. J. 40. 

So though he be an infant at the time of error ſued; for 
judgment ſhall be reverſed, as well when of full age, as when an 
infant. R. 2 Rol. 5 73. 1. 25. 45. 

So in all caſes where infancy is triable by inſpection, if there 


de a doubt, the court may direct a trial by the country. 
2 Rdl. 573. J. 30 - 
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(B. 3.) 


Wnen not. 


If a trial by inſpection be required, and the infant is not in (B. 3.) 
court, a venire ſhall be awarded againſt him; as if the voucher flow tied. 


of an infant be counterpleaded. 2 Rol. 573. J. 12. 

So if it be prayed in aid of an infant. 9 Co. 31. a. 

But if he pleads infancy by his guardian, the guardian ſhall be 
commanded to have the infant in court at the day to be inſpected, 
without a venire faciar. 2 Rel. 573. J. 10. 

If the court be in doubt upon inſpection, they may inform 
themſelves by proofs; as by examination of the mother, god- 
father, &c. 2 Rol. 573. I. 5. Pal. 326. 

90 they may examine the infant himſelf upon a wyer dire. 


2 Rl. 873. J. 3. 
Vol. Vi. : 


D d (B. 4.) 
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Af, 2 G. 2. Str. 816.] 


— =P ©” 


(B. 4.) By Examination without Inſpection. 


8o the cuſtoms and uſages of a court ſhall be tried by the juſ- 
tices of the ſame court. 9 Co. 3o. b. 
So if A. makes an attorney in court, and the defendant pleads 


that the plaintiff is dead, and A. ſays that he is the plaintiff, the 
Juſtices are to adjudge whether A., who now appears, be the ſame 


perſon who made the attorney. 9 Co. 30. 5. 


(B. 5.) By Witneſſes. 


So in dower, if the tenant pleads, that the huſband is 
alive, it ſhall be tried by witneſſes. 9 Co. 3o. 6. Vide in Pleader, 
2 Y. 9. | 
90 in 4 appeal by a woman, of the death of her huſband, if 

the defendant pleads that the huſband is alive. 9 Co. 30. b. 

In an aſſiſe by A. who was the wife of B. 9 Co. 30. b. 

So whether ſuch and ſuch be ſummoners or viewers, ſhall be 
tried by the court by witneſſes. 9g Co. 31. a. 

So whether a ſummons be well made. Cro. El. 42. 

And the court themſelves ought to make the examination, not 
the clerks. Cro. El. 43. 

Where the trial is by witneſſes, there muſt be two witneſſes at 


Per 


(C) Trial at Bar; when it ſhall be, 


6 ſhall be at bar, or at ui privs. 

The granting of a trial at bar is in the diſcretion of the 
court, and muſt depend on the particular circumſtances of the 
caſe. 1 Term Rep. 363.“ 

If a juſtice of one bench or the other be concerned, the trial 
ſhall be at bar upon motion without afidavit. 1 Sid. 407. 

So if a maſter in Chancery, Ibid. 

[Granted on conſideration of the conſequence of conviction 
on an information. (Sci/. Forfeiture of the auditorſhip of in- 
preſts.) Rex v. Foley & Harley, E. 3 G. Sir. 52.) 

{But not in an iſſuable term. Per Parker C. J. id.] 

[Where plaintiff makes but one title, he ſhall have it, on aſſ. 
davit of value, though ſeveral defendants have but ſmall in- 
tercſt. Preſton v. Lingen, M. 8 G. Str. 479.] 

[Granted on an information againſt a juſtice of peace for neg- 
lect and abuſe in relation to deer-ſtealers, on affidavit of his for- 
tune, and the great number of witneſſes. Rex v. Jolnſen, 
M. 12G. N. B. In information exhibited by attorney-general, 
he has a right to bring it to the har. Str. 644.) 

[No trial at bar granted before ifſue joined. Caſe of Chr 
Church, P. 12 G. Str. 696.] 

[Tt ſhall not be granted on motion, on an information for 2 
miſdemeanor carried on by a private proſecutor. Rex v. Halti 


[Bui 


TK: A 


[But on an authority from the king to proſecute, it ſhall be 
ted as of right to the king in his own cauſe. Hid.] 


[There can be no trial at bar in London, for the citizens are 


not to be brought out of the city. Caſtell v. Bambridge, H. 3 G. 2. 
Fr. 854. 
n at bar ought not to be granted, unleſs the caſe is of dif- 


ficulty, or requires great examination, and is alſo of conſiderable. 


value. Crofts v. Wills, T. 11 S 12G. 2. Andr. 271.] Vid. 
Doug. 437+ (420, 1.) “ 


[And the court will refuſe it, though the eſtate is of great va- 


lue, and the matter intricate, if many witneſſes are old and in- 
firm, and the place remote. Martin v. Sparrow, T. 11 & 12 


6. 2. Andr. 273. Barnes, 447.] * Or if the court grant it. 


when one of the witneſſes is old, it will be on condition that he 
be examined on interrogatories, and that his depoſitions be read, 
if he die before the trial. Doug. 438. (421.) * | 

*The court will alſo, in ſome caſes, lay the party applying 
under terms, that if he ſucceed, he ſhall be ſatisfied with nf 
prius colts ; but if he fail, he ſhall pay bar coſts. Id. 1bid,* 

[Granted in action for criminal converſation, laid at 50, ooo. 
damages, on defendant's affidavit of having twenty witneſſes, 
conſenting to plaintiff's examining a witneſs before a judge, and 
waiving privilege of parliament. Barnes, 438. ] 

[It may be moved for in ejectment, before appearance. 
Barnes, 455.] 

When and how at nj prius, vide Enqueſt, (A. 1.—C. 1, &c.) 


(D) When the Trial wall be put off.* 


0 FF a party want the teſtimony of witneſſes who are out of the ju- 
riſdiction of the court, and whom, therefore, he cannot com- 
pel to attend, the court may put off the trial from time to time 
till the other party conſent that depoſitions ſhall be taken where 
they are. Coup. 174. Vid. 1 Bl. Rep. 5 12. Doug. 419. (403.) * 
* But a trial will not be put off, on the general affidavit of the 
abſence of material witnefles, where the caſe is ſuſpicious, and 
the witneſſes are foreigners, never likely to return to England. 
1 Bl. Rep. 510.* 

*And where a witneſs is likely to be abſent for a conſiderable 
time, as 18 months, a ſpecial caſe is requiſite to put off a trial for 
want of his evidence. 1 Bl. Rep. 436. Trial on collateral iſſues, 
though in capital caſes, ſhall not be put off, unleſs the defendaur 
make oath of the truth of his plea, 1 Bl, Rep. 4. 512.* 


*(E. 1) New Trial.* 


«THE court may in any caſe grant a new trial, on the ground 
of exceſſive damages. 1 Term Rep. 277.“ 
But in a caſe of tert, the court will not grant a new trial for 
excelire damages, unleſs they be cnn diſproportioned — 
ä ä d 2 e 
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the nature of the injury, or the circumſtances of the parties. 
2 Bl. Rep. 1327. 929. 2 Term Rep. 166.“ 

After a full trial by a competent jury, if no freſh light can 

be thrown on the caſe, a new trial ſhall not be granted. 1 B, 
+ 418.* 

Nor ſhall it be granted where the verdict is not contrary to 
evidence or law, though contrary to the opinion of the judge. 
1 Bl. Rep. 1. If the court ſee that juſtice has been done between 
the parties, they will not ſet aſide the verdict, nor enter into x 
diſcuſſion on the queſtion of law, though application be made on 
the ground of a miſdirection. 2 Term Rep. 4.* 

* Surprize may be a ground for a new trial; but it is not ne- 
ceſſarily ſo. 1 B/. Rep. 298.* 

* Nor ſhall a new trial be granted, merely becauſe the counſel 
of the party applying thought it prudent to omit material evi. 
dence, which they had in their briefs ; nor becauſe another jury, 
in a cauſe nearly ſimilar, on hearing that evidence gave a different 
verdict. 2 Bl. Rep. 802. 2 Term Rep. 113.“ 

But the diſcovery of new evidence, by the attorney of a de- 
fendant executor, then abſent from England, though in the ac- 
tual cuſtody of the defendant himſelf, but not known by him ſo 
to be, is a ground for a new trial. 2 Bl. Rep. gy 5. 

* An exception to the competency of witneſſes, diſcovered after 
a trial, is not of itſelf a ſafficient ground for granting a new trial, 
though it may have weight with the court, where the party ap- 
plying appears to have merits. 1 Term Rep. 717.“ 

* Where there are two contrary verdicts, and the latter is ſa- 
tisſactory to the court, the loſing party is not entitled, by an; 
rule or practice, to a third trial. 2 Bl. Rep. 963.* 

Nor will a new trial be granted in an action of debt, where 


the verdict was only for part of the ſum demanded, being what 


was juſtly due. 2 Bl. Rep. 1205.* 

Where a verdict on an action for words is given for a de- 
fendant, clearly againſt evidence, yet, if the damages on a right 
verdict muſt have been trivial, a new trial will not be granted. 
2 Bl. Rep. 851.* 

* It will not be granted to give the defendant an opportunity of 
proving the illegality of a policy, which was not illegal on the 
face of it; he ſhould have thewn that at the trial. 1 Term 
Rep. 84.“ 

* Value and importance are not of themſelves ſufficient 
grounds for granting a new trial, unleſs there be alfo ſome doubt 
in the queſtion, though they frequently weigh in obtaining 3 


rule to thew cauſe why there ſhould not be a new trial, 2 Ter 


Rep. 113.* 4 


* New trials in ejectment are not uſually granted, where there | 
is a verdict for the defendaat; otherwiſe, if there be a verdict 


for the plaintiif,, 1 Vl. Rep. 348.5 Is 
| EY” 


2 


Vid 
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„(E. 2.) When there ſhall be a new Trial without Coſts.® 


* Where the plaintiff refuſes to be nonſuited, contrary to the 
opinion of the judge, a new trial, if granted, ſhall be without 
coſts, If he ſubmit to an erroneous nonſuit, it ſhall be ſet aſide 
without coſts. 1 Bl. Rep. 670.“ | 
* Where a new trial has been granted, and nothing ſaid, in ; 
the rule, about the coſts of the firſt, although the ſecond verdict 
be for the ſame party as the firſt, he ſhall not have the coſts of 


the firſt trial. Doug. 438. (421.)* 
Vide more concerning Trial, in Admiralty, (E. 5, 6.)—Baftard, 


D. 2.)—Bartell.— Chancery, (X.—4 V.) - Copyhold, (R. 17.)— 


County, (C. 11.) — Dett, (G. 14.)—Infermation, (D. 7.) — Fuftices 
(T, W. I, &c.) Prohibition, (F. 14.) - Valet, (D.) tft * 


Trial per Medietatem Linguæ. 
Vide Alien, (C. 8.) 


 & @ F :& 6 | 
Vide Action upon the Cafe upon Trover. —Pleager, (2 1.) 4 


ROT WEIGHT 
Pide Leet, (L. 6.) — Juſtices of Peace, (B. go.) 


n V © 
Vide Admiralty, (E. 8.) 


N 


Tide Action on the Caſe for Deceipt, (A. 5. — E. 2, 3. — For Neeti- 
gence, (A. 1.)—Adminiftration, (C. 4. — Chancery, (2 M. 9.— 
3 R. 3.—4 W. 1, &c.) | 


TRUSTEE. 
Fide Chancery, (4 W. 7» Kc.) 


r mn 
(A) Tumbrel, &c. who ſhall habe them. 1 


70 tumbrel, or trebutchet, is an inſtrument for the puniſh- 274. La, 
ment of women that ſcold, or are unquiet, now called a (K) 
cucting- ſtosl. Nom. verb. Cucking-ſtool. Lamb. I. 1. c. 12. 
Other inſtruments of puniſhment or correction are force, or 
$illows. Fl. J. 2. c. 12. J. 19. 
Dad 3 The 
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the third offence he ſhall be ſet on the pillory, 


TYM 3-i- RL 


The pillory and ſtocks. Fl. I. 2. c. 12. . 19. Kit. 13. 4. 

Theſe inſtruments of correction none can ſet up without proper 
warrant. | 

And if the lord of a liberty ſet them up without warrant, he 
ſhall loſe his franchiſe or liberty. Fl. J. 2. c. 12. 2 
2 Rol. 203. I. 10. | | 

And a man may have a pillory, tumbrel, and furcas, c. by 
grant or preſcription. 2 Rol. 203. J. 10. | 

So every lord of a leet ought to have them. Kit. 13. 2. Cr 
El. 698. FL. I. 2. c. 12. /. 19. Vide in Leet, (K.) 

And the neglect to have them is inquirable in the leet, 
Kit. 13.6. N. l 2. c. 12. 19. 

And for default the liberty may be ſeiſed. F. I. 2. c. 12. f. 19, 
Agr. Mo. 574. Cro. El. 698. 

Or the lord of the liberty ſhall be fined to the king for a negled 
in his time. Per Scrope, Kel. 149. 6. 


(B) Pillory, 


FAS pillory is the uſual puniſhment of any convicted of an in- 
famous crime; as perjury, forgery. 

So it was inflicted for falſe rates by a public aſſeſſor. Mal. 
Ca. 306. 

So for a libel on a magiſtrate, or the government. C. 
Car. 175. 

A pillory and tumbrel, which are infamous, ought not to he 
uſed without good warrant. 3 Ii. 219. 

By the fat. 51 H. 3. fi. 6. a pillory of convenient ſtrength ſhall 
be in every liberty. 

And by the f. 31 Ed. 1. de Piſtoribus, the pillory ought to 
be of convenient ſtrength, that execution may be done without 
peril to the body of the offender. : 

[The head and hands of the offender ought to be put in and 
through the holes in the pillory, and ſo continue during the 
whole time; if this is omitted, it is a contempt, and the court 
will puniſh the under-ſherif by fine and impriſonment. Rex v. 
Beardmore, T. 32 & 33 G. 2. 2 B. M. 7592.] 

By the fe. 51 H. 3. ft. 6. Af. Pan. & Cerv. if a baker offend, 
in not obſerving the aſſiſe, often, viz. above three times, he 
ſhall be ſet on the pillory without redemption. | 

So by the ſame ſtatute, if a brewer break the aſſiſe out- 
rageouſly, or often, he ſhall be adjudged to the tumbrel, or other 


correction. 


And by the ,. 31 Ed. 1. de Pit. if a brewer exceed the aſſie, 
for the 4th offence he ſhall be ſet on the pillory without re- 
demption. 

By the fe. 31 Ed. 1. de Piſt. if a butcher ſells ſwine's fleſh 
meazled, or fleſh dead of murrain, for the 2d offence he {hall be 


ſct on the pillory. | 
By the %. 31 Ed. 1. de Pift. if any ſell deceitſul oatmeal, for 


By 


UU EE 


By the ff. 31 Ed. 1. a foreſtaller, for the 2d offence, ſhall be 
adjudged to the pillory. And by the f. 5 Ed. 6. 14. foreſtaller, 
regrator, and engroſſer, for the 3d offence ſhall be adjudged to 
the pillory. 

By he. ft. 19 H. 7. 6. he who ſells pewter or braſs by a de- 
ceitful beam or weights, ſhall forfeit 20s. and if inſolvent, ſhall 
be ſet in the pillory. 

By the ff. 11 H. 7. 4. he who ſells by falſe weights, for the 3d 
offence ſhall forfeit 204. and ſhall be ſet in the pillory. 

By the ff. 33 H. 8. 1. any convicted of getting money or other 
thing by counterfeit tokens or letters, ſhall be impriſoned, pil- 
loried, or otherwiſe puniſhed, as the juſtices think meet. 

By the ff. 2 Ed. 6. 15. artificers, E.. who conſpire to enhance 
prices, for the 2d offence forfeit 200. and if they do not pay it in 
ix days, ſhall be put in the pillory. 

By the A. 5 Ed. 6. 6. counterfeiters of ſeals to cloths ſhall be 
ſet in the pillory for the 2d offence. 

By the „f. 7 Ed. 6. 7. cutter or marker of fuel falſely, if in- 
ſolvent, ſhall be ſet in the pillory. 

By the ff. 5 El. . convict of perjury ſhall be in the pillory, Oc. 

By the /. 5 El. 14. convict of forgery ſhall be in the pil- 
or Sc. 


y the /. 5 El. 16. convict of ſorcery, &c. ſhall ſtand in the 


pillory ſix hours every quarter. 
By _ 18 E/. $: an informer, who compounds an offence 
without the aſſent of the court, ſhall ſtand in the pillory. 


(C) Whipping. 


A Perſon convicted of petit /arceny ſhall be whipped. 
But whipping ought not to be inflicted without a proper 

cauſe, | 

And therefore, if a man in England inflifts whipping upon his 
ſlave brought from Ruſſia, without cauſe, it ſeems unlawful. 
2 Ruſh. 468. 

And by uſage in the Star-chamber, a gentleman ought not to 
de whipped. 2 Ruſh. 468. 


* U 8 8- A 
Vide Common, (A.) 


TURN OF A 
Vide Eſgliſe, (H. 3, 4.) 
TURN OF THE SHERIFF, 
Vide Leet, (A.) 


VAGCAT 11 
Vide Temps, (C. 1, &c.) 
Dd4 
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VAGABONDS OR VAGdRANTS. 
| Vide Juſtices of Peace, (B. 16, &c.) 


VALORE MARITAGII. 
Vide Guardian, (H. 7.) 


T1: + TL 
Vide Juſtices, (O. 3. 8.)—Money, (B. 4.)—Wafte, (E. 1.) 


nen 


Vide Abatement, (G. 8.—H. 7. — Amendment, (D. 7, 8.—V. 3.— 
Bail, (R. 7.) — Oligation, (B. 4.)—Pleader, (C. 14, 1 5.—8. 24. 
30.) — Record, (C. D. F.) 


VENDITIONI EXPONAS, 
Vide Execution, (C. 8.) 


VENIUSR FACIAS. 
ceſs, (D. 8.) 


VENTRE INSPICIENDO. 
Vide Boftard, (C.) 


2: = on ' 0 © 


Vide Abatement, (H. 13.)— Aim, (N. 13.)—Amendment, (H. 1, 
| &Cc.)—Pleader, (S. g.) 


EEE . 
Vide Chaſe, (Q. 2.) 


„F 


Vide Abatement, (I. 34.)— Amendment, (P. — Appeal, (G. 14.— 


Eſtoppel, (E. 10.) — Evidence, (A. 5.)—Pleader, (C. 87.—E, 38. 
7 Ay 1, &c.)—Prerogative, (D. 76.) 


Fm Se 
Vide Chaſe, (N. 1, &c.) 
VESTED REMAINDER. 
Vide Eftate, (B. 17.) 
F 
Vide Eccigſigſtical Perſons, (C. 10, &c.) 


„ G E. 
Tide Hcclgſiaſtical Perſons, (C. 10, &c.) 


I ER 


VICTUALS AND VICTU ALLE RS. 
Vide Fuftices of Peace, (B. 32. 87, &c.) 


SD 
Vide Paroli, (A. 8.) 


r 
Vide Action 60. the Caſe, (C. 3.) —Pfeader, (3 M. 7.) 


1 
(A) When it lies. 


N all actions real, where the tenant does not know the certain 
of the lands in the writ, he may demand a view of the land 
demanded. BI. Nom. verb. View. 

[There may be a view in treſpaſs, on affidavit that it will be 
better direction to the jury than any evidence. Allis v. South, 
J. 8 G. 2 B. R. H. 156.] 

[It is never granted without affidavit, except on actions of waſte. 
Barnes, 467.) 

[A view is not granted without hearing both parties, and exa- 
mining into the propriety of it, unleſs the party applying conſents 
that if there is no view, or a view by any of the jurors, (though 
not of the firſt twelve,) yet the trial ſhall proceed, and no objec- 
tion be made on account thereof, or for want of a proper return, 
1 B. M. 252.) 

[On a view, the ſhewers may ſhew not only the place in queſ- 
tion, but alſo the marks, boundaries, &c. to enlighten the view- 
ers; and may ſay to them, “ Theſe are the places to which we 
ſhall adapt our evidence at trial.” Barnes, 458.] 


(B) When not, 


BUT by the common law, view did not lie in dower unde nihil 
habet. 2 Ii. 481. R. 2 Lev. 117. 

Nor in any writ of dower, where the huſband died ſeiſed. 
2 Infl, 481. Semb. 2 Lev. 117. 

Nor by the /. V. 2. 48. in dote de tenemento, which the huſ- 
band aliened to the tenant or his anceſtor. 2 Inf. 481. 

If dower be for rent, ef which her huſband died ſeiſed, or 
which the tenant has by the releaſe of the huſband, the tenant 
ſhall not have the view. 2 Inf. 482. 

So the tenant ſhall not have the view, where dower is demand- 
ed of a thing certain; as of the Marſhalſea. 2 Rol. 728. J. 25. 

Nor if it be a demand of tithes. X. 2 Rel, 728. 4. 45. 
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Yet the tenant is not ouſted of the view where he or his an. 
ceſtor difſeiſed the huſband; for this is not an alienation, 


2 = 481. | 
if the huſband aliens to a woman, who afterwards marries 
the tenant; for the alienation was not to the tenant himſelf, 


2 Inſt. 481. 
After a verdict in an aſſize, default of view ſhall not be 
alleged. R. Mo. 68. 


Vide more concerning View in Abatement, (I. 25.)—Fercible 
Entry, (D. 1. 14.)—Pleader, (2 Y. 3.—3 O. 21.) 


VIEW OF FRANKPLE D GE. 
Vide Leet, (A.) 


VI LAICA AMOVEN DA. 
Vide Eſgliſe, (N. 12.) 


2 © Wo 
Vide Abatement, (H. 18.)—Pariſh, (C. 1, 2.) 
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(A) Uillenage, 


5 12 ILLENAGE is a ſervile tenure, whereby a man holds land 
Car. 2. 24. to render to his lord villein ſervice*. Lit. /. 172. 174. 

alt renure® As to carry and recarry the dung of his lord out of the city, or 
into free end Out of his lord's manor, unto the land of his lord, and to ſpread 
common ſo- jt there, &c. Lit. /. 172. 

2298 And it may be done by a free man, or by a villein. Co. Lit. 116. 


Vide Homage. 
(B) Aillein. 


FE VERY villein is ſo by preſcription, or by his own confeſſion in 
a court of record. Lit. .. 175. 


(C) Remedp for a Uillein, 
(C. 1.) Native Labendo. 


17 the lord claims an inheritance in his w//e;n, who flies from lis 
lord againſt his will, and lives in a place out of the manor, to 
which he is regardant, the lord ſhall have a nativo habends. 
F. N. B. 77. A. * 


VILLENA GE. 


And upon ſuch writ directed to the ſheriff he may ſeiſe him, 
who does not deny himſelf to be a villein. bid. 

But if the defendant ſay, that he is a free man, the ſheriff can- 25 
not ſeiſe him, but the lord muſt remove the writ by pore before When the 


the juſtices in eyre, or in C. B. where he muſt count upon it. Weriff can- 
not ſeiſe 


F. N. B. 77. C. D. upon him, 
So the ſheriff cannot ſeiſe a villein dwelling in the king's antient 


demeſne, for the writ de nativo habendo ſays, niſi fit in dominico domini 
regis. F. N. B. 77. E. Co. Lit. 137. b. 

So by the cuſtom of London, if he has dwelt for a year and a 
day within the city. R. Mo. 2. 

So if he be profeſſed in religion, for he is dead civiliter. 


Lit. ſ. 202. 


(C. 3.) Libertate Probandd. 


So upon a nativo Habendo delivered to the ſheriff before removal 
by pone, the defendant may ſue a writ de libertate probandd, where- 
upon the whole ſhall be removed before the juſtices in eyre. F. N. B. 

C. 
gh bor after removal, nothing ſhall be done upon the /tbertate 
probandd, but the lord ſhall count upon the native Habends. 
F. N. B. 77. D. G. 

Vide more concerning Yillenage in Abatement, (E. 1.—F. 3.) 
—Hemage, (D.) / 
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(A) Sheriff. 


(A. 1.) Who may be. 


TK E antiquity of the office of ſheriff, and how conſtituted, 
vide in County, (B. 1.) 

But by the ff. de Linc. 9 Ed. 2. none ſhall be ſheriff unleſs he 
have ſufficient land in the ſame county to' anſwer to the king and 
his people. Confirmed by the ft. 4 Ed. 3. 9. and 5 Ed. 3. 4. 
14 Ed. 3. 7. 13 & 14 Car. 2. 21. 7. 

So no ſteward or bailiff to a great lord, unleſs out of ſervice, 
that he may attend to execute his office, 

So by the ff. 14 E. 3. 7. no ſheriff ſhall continue in office above 
a year. Confirmed by the ft. 42 Ed. 3. 9. Vide County, (B. 2.) 

So temp. R. 1. it was provided, that a ſheriff ſhould not be a 


Juſtice within his county. Mad. 639. 
(A. 2.) 
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(A. 2.) How he begins his Office. 


! The ſheriff, after nomination to his office, and before his pa. 

| tent delivered, muſt be bound in a recogniſance in the Exchequer 

N to make account and appoint a ſufficient under- ſheriff for execu. 
tion of proceſs. 

So he muſt find ſurety for performing his office, if the king 
pleaſes. Mad. 642. 

So he muſt qualify himſelf within three months by taking the 
zeſt, according to the ff. 25 Car. 2. 2. 

After ſuch recogniſance given, he muſt procure, out of Chan- 
cery, the patent of office, the patent of aſſiſtance, and the writ 
for diſcharge of the old ſheriff, Crompt. Off. of Sher. 202, 203. 
Vide County, (B. 1, &c.) 

He muſt take by indenture from the old ſheriff all the priſoners 
and writs, Sc. in his cuſtody. Cromp. Off. Sher. 203. Vide 
County, (B. 3.) | 

Alto before the ſheriff acts in his office, he muſt take an oath, 
that he will truly ſerve the king in the office of ſheriff, &c. truly ' 
keep the king's rights, and all that belongeth to the crown, &c. 
not reſpite the king's debts for gift or favour, where it may be 
done without great grievance, rightfully treat the people in his 
bailiwick, &c. truly acquit at the Excheguer all thoſe of whom he 
ſhall receive any thing of the king's debts, nothing take whereby 
the king may loſe, or his right be letted, &c. truly return and ſerve 
the king's writs, &c. take no bailiffs but ſuch as he will anſwer for, 
c. return reaſonable iſſues, & make due pannels, Sc. hath not, 
nor will let to farm, &c. his ſheriffwick or any office belonging to 
it, truly execute the laws, and in all things behave himſelf for the 
honour of the king, and good of his ſubjects, and diſcharge his 
office to the beſt of his {kill and power. Crompt. Of Sh. 202. 
Vide for his oath the /?. 3 Geo. 15. Vide Mad. 640. Vide Sere- 
ment, (A.) 

[If ſheriff takes bond of his bailiff to pay 20d. for every de- 
fendant's name in every warrant in meſne proceſs, it is not letting F 

his ſheriffwick to farm. Ballantine v. Irwin, M. 4 G. 2. C. B. 
Fert. 368.] p 

If the ſheriff neglects his oath, he will be in danger of perjury, 

and alſo of impriſonment of his body, and ranſom at the king's 
will. Dy. 61. a. 
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So if he refuſes the office, being nominated by the king, an 
information lies againſt him. 2 Med. 300. 

Though he was excommunicated, whereby he cannot take the 
zeſt to qualify himſelf. R. 2 Mad. Zoo. 

Or was not qualified by taking the ſacrament within a year pre- 
ceding. (Vide 4 Mod. 269. Salk. 167. 1 Ld. Raym. 29. 1 
2 Vent, 248.) £; 

| | 10 


. - 4 TM * - 
e 
4545 pr ae woes „ „„ 


8 


7 - N v 
Fo - 1 * 8 —— 
„555 * 


- 2-5 gh RS: 22 
— . — IT 


— 


VIS C OUN T. 


(B) Deputies of a Sheriff. 
(B. 1.) Under-Sheriff, 


HE ſheriff of ancient time had his under-ſheriff. Hab. 13. 
He is mentioned in the ff. V. 1.15. 2 Inf. 191. 

And he by the /. 27 El. 12. muſt take an oath, which is now 
preſcribed by the fl. 3 G. 15. 

When the ſheriff appoints his under-ſheriff, he, ex conſequenti, 
gives him authority to exerciſe all the ordinary office of the ſheriff 
himſelf; as to execute proceſs, &c. R. Hob. 13. 

And therefore a bond or covenant, that he ſhall not execute 
without his conſent, is void. Bid. 

But a ſheriff may conſtitute his under-ſheriff at his will, and re- 
move him when he pleaſes. Hid. 

So though he makes him irrevocable, he may remove him at 
pleaſure ; for he is only his deputy. Hab. 13. 

So he need not make an under-ſheriff, for he may exerciſe the 
office himſelf. R. Hab. 13. 

If a ſheriff makes an under- ſheriff, he may take a bond or cove- 
nant to indemnify him from eſcapes, Sc. K. Hob. 14. 

But a ſheriff cannot enable his under-ſheriff to do a thing which 
the theritf himſelf ought to do in perſon ; as to execute a writ of 
waſte, re=difſeiſin, c. Hob. 13. 

[The ſheriff cannot depute two perſons to take an inqueſt. 
Denny v. Trapnell, P. 8 G. 3. 2 Wil. 378.) 

So by the „J. 3 G. 15. none ſhall ſell, buy, let, or take to farm 
the office of under-ſheriff, Sc. or other office belonging to the 
office of high ſheriff, nor contract for the ſame for money or 
other conſideration, directly or indirectly, &c. on pain of pool. 
a moiety to the king, a moicty to him who will fue, &'c. Pro- 
-vided the ſuit be in two years. 

Provided, nothing in this act ſhall prevent the ſheriff, under- 
Heriff, Sc. from taking the juſt fees and perquiſites of his office, 
or from accounting for them to the ſheriff, or giving ſecurity to 
do ſo, or from giving, or taking, or ſecuring a ſalary or recom- 
pence to the under-ſherift,, Sc. 


(B. 2. ) County-Clerk. 
So the ſheriff may make a county-clerk. Vide in County, (C. 1.) 


(B. 3.) Deputies to the Sheriff for Replevins, Cc. 
So by the ff. 1 & 2 Ph. & M. 12. the ſheriff, at the firſt 


county day, or in two months after he receives his patent, ſhall 
point and proclaim four deputies, living twelve miles diſtant 
from each other, to make replevins, &c, 

By an order in the Excheguer, all theriifs ſhall aſſign their able 


attorney and deputy in that court, fitting the court, to attend the 
court, 
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court, and receive and return all writs, &c, And every ſheriff, 
on his giving a recogniſance, ſhall deliver to the clerk in the re- 
membrancer's office the name of the attorney or deputy aſſigned. 
Ord. and Rules in Exch. rule 45. þ. 20. | 

So by a rule in C. B. M. 1654. the ſheriff ſhall have a deputy 
in court to receive and return writs, whoſe name and place of 
abode in London or Weſtminſler ſhall yearly before Hilary term be 
fet up in the clerk of the warrant's office. Milla, 2. 


(C) The Authority of a Sheriff. 
(C. 1.) Judicial. 


© 8 HE authority of a ſheriff is judicial or miniſterial, 

The judicial authority of a ſheriff conſiſts in holding the 
county-court and torne. Of which vide County, (C. 1, &c.)— 
Loot, (A) | . 

So by the common law the ſheriff was conſervator of the peace. 
Vide in Fuftices of Peace, (A. 4.) 

But now by the /. 1 M. . 2. ch. 8. no ſheriff ſhall exerciſe the 
oſſice of a juſtice of peace, within his county, during the time 
that he acts as ſheriff. 


So in a writ of re-diſſeifin, the ſheriff acts as a judge, as well ti 
as a miniſter. Vide in Aſſize, (F. 2.) 
So in inquiry of 20e. | b 
So in admeaſurement of paſture, 
When a ſheriff executes his judicial authority, he muſt do it in 
(C. 2), perſon, and it is not ſuffcient by the under- ſheriff, or other deputy, 
5 — — If there be any rebellion, inſurrection, or riot, in the county, 
When he the ſheriff may take the poſſe comitatits for the ſuppreſſion of it. 
ſhall take (Cromp. Off. Sher. 209. d. 210. a. | 1 
e So if there be an invaſion by the king's enemies. a 


Or any affray, unlawful aſſembly, or breach of the peace withs 
in his county. ¶Vide Cromp. Off. Sher. 204. 209, 210.) 

So if it is neccflary for the apprehending of traitors, felons, &c. 
within ſranchiſes or without. 

So for the execution of judicial proceſs. Vide in Reſcous, (D. 7.) 

Or if he finds reſiſtance in the execution of any proceſs or 
the king's writ. Vide in Retorn, (D. 6.) 

The theriff in ſuch caſes may require the aid of all perſons, 
above fifteen and able, within his county. 

So may the under-ſheriff or his known bailiff, having the ſhe- [ 

(e. z.) riff's warrant. 5 


Whenhe But by the . Mag. Chart. 17. nullus vicecomes, c. teneat placita * 
has no juriſ — neſtræ 8⁰ 
diction. 4 no 
(C. 4.) Miniſterial, ” 

The miniſterial office of ſheriff conſiſts in the execution and or 

return of all writs and proceſs to him directed. Dy. 61. 4. Fer gen 


which vide Execution, (G.) Proceſs per Tot' Retern, per Tol. | 
In bailment of priſoners, De quo vide in Bail, (F. 10.— G. 1 mi 
N 


Ve 6 


In WT replevin, De quo vide in Pleader, (3 K. 1, &c.) Re- 

vin, (D. 
710 election of knights and burgeſſes for parliament, coroners 
and verderors. For which vide Parliament, (D. 4, &c.)—Offier, 
(G. 3) 

In attendance upon the judges, juſtices, &c. 

In proclamation of ſtatutes. . 

And in keeping and colleCting the rights and revenues of the 
king. Mad. 242. 

The ſheriff by his oath is bound timely to keep the king's rights, 
and all that belongs to the crown, c. Vide ante, (A. 2.) 


415 


5) 
o collect 


And it was his duty to take care of the king's manors, c. and the rights of 
the king, 


collect his revenue. Mad. 643. 

And therefore, the ſheriff ex officio may ſeiſe, and take to the 
king's uſe, the profits of all lands within his county, come to the 
king by deſcent, remainder, reverter, or eſcheat. Mad. 242. 634. 

r by attainder for treaſon, petit treaſon, or felony. 

The temporalties of a biſhopric. Med. 207, &c. 

8o before the ff. 12 Car. 2. 24. the lands which he had by 
ward, or primer ſeiſin. | 

So upon oſſice found, the ſheriff may ſeiſe and take for the king 
the profits of the lands of aliens, ideots, or lunatics. 

Of lands forfeited to the king for waſte, or cer for two years 
by the king's tenant. 

By alienation in mortmain, or without licence. 

By a condition broken, feoffment by colluſion, Cc. 

So where the king has year, day, and waſte. 

Or ſeiſure is made for à contempt, 

In all cafes, where an office is found before commiſhoners, and 
not the eſcheator, the ſheriff ſhall be charged with the profits. 

But he ſhall be charged only for the annual value found by 
the office, 

And if the office does not intitle the king to entry, but only to 
1's action, the ſheriff ought not to make ſeiſure without warrant. 


(D) Remedp againft a Sheriff, 
(D. 1.) For Neglect of his Duty. 


[* a ſheriff refuſes or neglects to do his duty, an action upon 

the caſe lies againſt him; as if he does not return proceſs re- 
turnable, or makes a falſe return. Vide Action upon the Caſe for Ne- 
gligence, (A. 2.)—Retern, (F. 1.) * But where a ſpecial bailiff is 
nominated by the plaintiff or his agent, the ſheriff is not bound to 
return the writ, 2 Bl. Rep. 95 2. 

So if by his conſent, or neglect, he ſuffers an eſcape, debt lies, 
or an action upon the caſe. Vide Action upon the Caſe for Negli- 
gence, (A. 2.) —Eſcape, (B. 1, &c.)—Pleader, (2 P. 1.) 

* But an action does not lie againſt the ſheriff, on a pro- 


; ile to execute a bill of ſale to the plaintiff's r.ominee z the ay 
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VISCOUN T. 
and proper mode of compelling a ſale by the ſheriff, is by writ of 


venditioni exponas. Cop. 406.* 

And the court will not direct the ſheriff, upon motion, 
what he ought to do. 2 Med. Ca. 315. 

Vide poſt, (F. 2.) 


(D. 2.) For Misfeaſance. 


So by the /. 3 Geo. 15. a ſheriff ſhall not omit to tott any 
ſum received of a debtor, and anſwer it in his account; and, if 
he nichil any money levied or received, &c. ſhall forfeit treble da- 
mages to the party aggrieved, and double the ſum nichilled, &c, 
to be decreed by the court in a ſummary way, &c. 

By the ff. 6 Ges. 21. , 53. he ſhall not deliver blank warrants 
to attornies, Sc. before a writ comes to him on pain of 10/. 

*The ſheriff is liable civiliter, but not criminaliter, for the acts of 
his bailiffs ; the meaning of which is, that he is not liable to be in- 
dicted or impriſoned, or ſubject to any corporal puniſhment for 
the acts of his bailiffs; but where it reſts in damages, he ſhall 
make the party a pecuniary ſatisfaction. 2 Term Rep. 156. Vide 
infra, (F. 1.)* 

[If a bailiff on warrant on F. fa. againſt A. takes the goods of 
B. treſpaſs vi & armis lies againſt the ſheriff, even though he or 
his deputy does not recognize the act. Saunderſon v. Baker, 
T. 12 G. 3. 3 Wil. 309.] 

* So alſo an action of treſpaſs and falſe impriſonment lies againſt 
the ſheriff for treſpaſs and falſe impriſonment committed by his of- 
ficers in the execution of proceſs. S. C. 3 Wil. 317. Vide 
Doug. 40.* 

[The ſheriff is not liable for ſeizing goods in execution after 
an act of bankruptcy committed; but it he ſells them after the 
commiſſion iſſues, trover lies. Cooper v. Chitty, M. 30 G. 2. 
1 B. M. 20.] 


(E) What a Sheriff map or map not do, 
: (E. 1.) In Perſon. 
A Sher cannot do execution where he himſelf is a party; and 


therefore an extent by him, when he is conuſee, will be void. 
R. Mo. 547. Vide ante, (C. 1. 3.) * And where he is plaintiff, 
a latitat directed to himſelf is ill. 1 Bl. Rep. 506.* 


(E. 2.) By his Officers. 


A ſheriff may make a warrant to his bailiff for execution of 
proceſs, Cc. | 

So he may make a warrant to a ſpecial bailiff named to him 
by the plaintiff, and take ſecurity for his indemnity. R. 1 Leo. 132. 
Cro. El. 271. 

But a ſpecial bailiff need not take the oath required by the 
ft. 27 Eliz. 12. R. Jon. 250. 2 Lev. 151. Nor 


reo 


Nor any other bailiff of a ſheriff, who has not the return of 
writs. Semb. Jon. 249. 

And he ſhall be intended a ſpecial bailiff, unleſs the contrary 
appears. Semb. 2 Lev. 151. 

Yet a ſpecial bailiff, being allowed by the ſheriff, will be an of- 
ficer to the ſheriff, whe ſhall anſwer for an eſcape by ſuch bailiff. 

an. G5. 

And therefore an aſſumpſit to pay ſuch ſpecial bailiff, more than 
the fees allowed by the ſtatute, will be extortion, and void. 
R. Fon. 65. | 

[The under-ſherif himſelf may aſſign a bail-bond in the name 
of the high-ſheriff, fince fat. 4 & 5 Ann. but the under-ſheriff's 
clerk may not. Kitſon v. Fagg, T. 3 G. Str. 60.] 


(F. 1) What Fees he may take, 


Y the ff. I. 1. 26. no ſheriff, or other miniſter of the king, 
ſhall take a reward to do his office, Sc. Vide Extortion, 
A. 2.) 
| And by the /. 4 Ed. 3.9. ſheriffs ſhall receive and ſafely keep 
in priſon thieves and felons, by delivery of the conſtables, with- 
out taking any thing for the receipt. 

By the ,. 23 H 6. 10. no ſheriff, under-ſheriff, bailiff, Sc. 
ſhall take any profit or avail of any perſon by them arreſted or 
attached, or for letting to bail, or ſhewing favour, except ut infra. 

Nor for making any return, or panel. 

90 by the ff. 28 Eliz. 4. ſheriff, under-ſheriff, bailiff of fran- 
chiſe, or any of their officers, ſhall not directly or indirectly 
take, for an extent or execution of body, land, or goods, more 
than ut infra, on pain of treble damages to the party, and 4o/. a 
moiety to the king, and a moiety to him that will ſue. 

*And the ſheriff is liable to treble damages in an action by 
the party grieved, for the act of his officer, in levying more than 
the fees allowed by this ſtatute, 2 Term Rep. 148. and there is 
little doubt, but an action may alſo be maintained againſt him by 
a —_ informer, for the penalty. Id. ibid. by all the Judges 
in B. R.* 

Actions for breach of duty of the office of ſheriff, muſt be 
brought againſt the high-/beriff, though the breach was by the de- 
fault of the under-ſheriff or bailiff. Coop. 403.* 

And therefore, for execution, or return of a capias utlagatum, 
2 warrant thereon, no fee is due to the ſheriff, Per Cur. 

itt. 65. 5 

So by the ff. 3 Geo. 15. no ſheriff, &c. ſhall take any fee of 
a debtor to the king, c. ſave 4d. for an acquittance. Vide Ex- 
trtion, (A. 2,—E.) And ſhall take poundage on a ca" /a', Cc. 
only for the ſum remaining bond ide due, which ſhall be ſpecified 
on the back of the writ, Sc. on pain, as for extortion, Wc. [ vide 
for this, Extortion, (A. 2.—E.) and 200/. beſides, a moiety to 
the king, a moiety.to him who will ſue, &'c. | 
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But by the ,. 23 H. 6. 10. ſheriff may take for arreſt 20, 
the bailiff 4 d., and gaoler, if committed to priſon, 4 d., for a copy 


of a pannel 4d., for bail-bond 4d. 


So by the ,. 28 El. 4. he ſhall not take for an extent or exe. 
cution on body, lands, or goods, more than 12d. for every 207, 
where the ſum exceeds not 100/., and 6d. for every 201. over 
and above an 100/, 

And by this act he may take 12d. in the pound for the firſt 
Tool., and 6d. per pound for every pound above 1o0/.; for 
it was not intended that he ſhould take only 64. per pound for 
the whole ſum, where that exceeds 100/. R. Cro. Car. 28). 
Dub. Cro. El. 335. Acc. Ney, 28. 76. R. Lat. 15. 51, 
Fon. 307. 

If there be execution by captas ad ſatisfaciendum, the ſheriff ſhall 
have his fees for the whole debt. 1 Sal. 331. Skin. 363. 

So in an execution by egit. Dub. 1 Sal. 331. Per Hal 
1 Sal. 333. R. Sal. 209. 

Or by. eri facias. Skin, 363. 

Though the writ be erroneous, he ſhall have his fees. R. 
1 Sal. 332. ö 

So he ſhall have fees upon an execution of a judgment in a 


ſeire facias. 5 Mod. 97. 


So he ſhall have fees for money levied upon an extent out of the 
Exchequer. 

So if he levies a fine for a miſdemeanor by proceſs of B. R. his 
poundage ſhall be allowed upon payment to the clerk of the crown, 
2 Jon. 185. 

And the ſheriff himſelf ſhall have the fees for execution, not 
his bailiff. Semb. Lat. 19. 52. 

And ſhall have the fees, though the execution be within a cor- 
poration; for the proviſo of the ſtatute extends to execution 
upon ſuits within a corporation, which is not a county of itſelf, 
R. Lat. 51. Vide paſt, (F. 2.) 

So by the /. 3 Ge». 15. ſheriff, bailiff of franchiſe, Sc. may 
take, on executing an habere facias poſſcſſhonem, or ſeiſinam, 12d. 
for every 20s. per annum value of the lands not exceeding 100/. 

annum, and 6d. for every 205. per annum above that value. 

So by the ff. 8 Geo. 25. no ſheriff ſhall take for the extent and 
liberate, and habere facias poſſeſſionem, or ſeiſinam, on the real eſtate, 


. and levy on the perſonal eſtate by virtue of ſuch extent, any more 


than the ſame fees that are appointed by the /. 3 Geo. 15. for exe- 
cuting an elegit, habere facias poſſeſſionem, or ſeifinam. | 

So by the /t. 3 Geo. 15. a ſheriff, who ſhall levy a debt or other 
ſum (except pi fines) due to the king by proceſs on the ſummons 
of the pipe or green-wax, by levari facias out of the court of Ex- 
chequer, ſhall have 12d. out of every 20s. for any ſum not ex- 
ceeding 100/., and 6d. out of every 205, for every ſum above the 
firſt 100/. by him levied. 

And if he levy by proceſs on a fieri facias, and extent out of 
any of the offices of the court of Exchequer, 18d. out of every 
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aon not exceeding 100, and 12d. for every 205. after the firſt 
1001. levied, : 

Provided he anſwers the ſame on his account by the general 
ſealing day of the term, wherein he ought to be diſmiſſed the 
court, or by the time granted him for paſſing his account by ware 
rant from one of the barons. 

If the ſheriff, having ſeized goods or perſonal eſtate by proceſs, 
c. for a debt to the crown, die, or be ſuperſeded before a ven- 
ditioni exponas, or ſale, the barons fitting, or any one, may ap- 
portion the fees and poundage between the preceding and ſub- 
ſequent ſheriff, | 

[Sheriff is entitled to poundage on extents in aid, and if the 
money is paid, he is entitled to the whole poundage, though a 
venditioni exponas could not have iſſued till after he was out of of- 
fice. K. v. Fetherdl, H. 30 G. 2. Parker, 177. 

[But he is not entitled to any other coſts and charges. Bid. 

[On action brought in Exchequer by ſheriffs of London on bail- 
bond, taken in their own names for appearance of defendant, 
taken on Exchequer proceſs on proſecution of attorney-general on 
bchalf of the crown, for cuſtom-houſe penalties and forfeiture, 
and teſlatum ca. fa. into Hertfordſhire againſt bail, ſheriff of H. is 
entitled to his poundage, for this is not the ſuit of the crown. 
Lake v. Turner, M. 7 G. 3. 4 B. M. 1981.] 

(By ft. 7 G. 3. c. 29. he is not entitled to poundage for taking 
body in execution on proceſs at the ſuit of ſheriff, Ec. on bail- 
bond for appearance of perſon ſued for duties, or for penalty for 
ſmuggling, or in any caſe where he would not be entitled, it the 
ſuit was directly in the name of the crown. 

[By J. 14 G. 3. c. 20. priſoners acquitted or diſcharged by 
proclamation, ſhall be immediately ſet at large in court, without 
paying any fee; and treaſurer of county, Sc. ſhall, on judge's 
certificate, pay the uſual fee, not exceeding 134. 4d. 


(F. 2.) Remedy for his Fees. 


By thoſe ſtatutes the ſheriff has a right to the fees allowed, and 
may maintain aſmpſit upon a promiſe of payment. K. Mo. 468. 
Cro, El. 654. R. cont. 2 Cro. 103. 

Do he may have debt. Adm. Cro. Car. 287. R. 1 Sal. 33 f. 
Dub. Cro. El. 335. R. Ney, 75. Poph. 173. R. Lat. 19. 52. 
R. 1 Rol. 598. J 35. Mo. 853. 

»An action brought on the 29 EI. c. 4. for fees, muſt be 
_— by the ſheriff himſelf, and not by his bailiff. 2 Term 

ed. 155. 8.“ 

But bo cannot take a bond for his fees. R. Cro. Car. 287. 

Nor can he refuſe to do execution till his fees paid. R. 
t Sal. 330. 

nn if he refuſes, he may be indifted for extortion. 
1 dal, 330, ls 

Yet the — will not grant an attachment againſt him. 


1 Sal. 331. 
33 ** NES 
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Yet by the f. 28 El. 4. that act does not extend to fees to be 
taken for execution in a City or a town corporate. 

And therefore, upon execution out of an inferior court in 3 
city or borough, the ſheriff, bailiff, Sc. ſhall not have the fees 
allowed by that act. R. Cro. Car. 2879, R. 1 Sal. 331. 
5 Mod. 97. R. Ney, 76. Poph. 173. 

So it does not extend to an execution in a real action; and 


therefore the ſheriff ſhall not have fees upon an habere facias ſei. 


nam, or poſſeſſionem. R. 1 Sal. 331. 

But this is now remedied by the Af. 3 Geo. 15. Vide ante, 

F. 1. | 

F 80 . does not extend to execution upon voluntary engagements, 
as a ſtatute-merchant, or recognizance. R. 1 Sal. 332. 

But for execution of a judgment in a ſuperior court, the ſherif, 
Oc. ſhall have the fees allowed by the ſtatute, though execution 
be done within a city or corporation. R. Cro. Car. 287. R. 
T Sal. 331. R. Ney, 76. Lat. 17. 51. 


90 if a city, &c. be a county of itſelf, and execution be done 


by the ſheriffs of the ſame county, they ſhall have their fees, 


Ny, 76. Poph. 173. Semb. Lat. 52. 

50 a bailiff of a franchiſe ſhall have his fees. 5 Med. 9). 
Vide fl. 3 Geo. 15. Dub. Lat. 19. 52. 

[The ſheriff may retain his poundage out of money levied by 
levari, on an outlawry, ordered to be reſtored on giving fecurity, 
Semb. Rex v. Burrell, M. 1731. Bunb. 305.] 

[Sheriff may retain for his poundage, though there is no actual 
levy. R. v. Fetherell, H. 30 G. 2. Parker, 177.) 

1 queſtions relating thereto are determinable on motion. 

4.7 

[On a writ of falſe judgment, if ſheriff's fees are not paid, he 
may execute a writ de executione j udlicii. Barnes.] 


(G) Sheriff's Account, 
(G. 1.) When it ſhall be made, and of what Things. 


BY the /t. 51 H. 3. de Scacc. all ſheriffs, &c. ſhall make account 


to the treaſurer and barons of the Exchequer, and ſhall come 
to the prefer in the Excheguer the Monday after Michaelmas, and 
the utas of Eafter, to pay their farms, rents, and iſſues, Cc. and 
mall bring at the ſame time ſuch monies as they have received ot 
the ſummons of the Exchequer, and other the king's debts, 
- And give a recognizance, and make oath to make their ac- 
count. Mad. 642. 662. Vide ante, (A. 2.) f 
And a writ of ſummons from the pipe, iſſued before Michas 
mas and Eſter, whereby the ſheriff was commanded 9d fit a 
Scaccarium in craſ” S. Mich. et craſ” clauſi Paſ. et haberet ibi quice 


quid debet de veteri firma vel nova, et debita ſubſcriptas Hale $6, 


Acc. 49. 


By the ff. de Rutll. 10 Ed. 1. (which was an act of parliament, | 


2 Inſt. 551. 4 11/8. 114.) the body of the county hall be 2 
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in an annual roll per ſe, and read every year upon the accounts 
of ſheriffs ; the remanents of the ferms of the ſaine ſhires ſhall be 
written pg terras datas in the annual rolls, and the ſheriffs ſhall 
be charged therewith. H. Sh. Acc. 65. 

In the ſame annual rolls ſhall be written the ferms of the ſheriffs, 
the profits of counties, the ferms of ſerjeanties and afſarts, the 
ferms of cities, boroughs, towns, and other ferms, whereof anſwer 
is made yearly in the Exchequer. H. Sh. Acc. 65. 

And alfo all debts determined, all groſs debts ſeparate, and all 
other debts that ſeem to be clear. Mad. 654. H. $h. Acc. 65. 

If the ſheriff does not make his profer as he ought, a writ goes, 
commanding him to make it. Mad. 645. 

The annual revenue, for which a ſheriff ſhould principally ac- 
count, was fixed or caſual ; the fixed was called the corpus comi- 
tatiis ; the caſual, proficuum comitatits, which, being in ferm to 
the ſheriff, were called irma corporit comitatits, and firma de pro- 
fieuis comitatſit. Hale Sh. Acc. 34. Mad. 223. 651. 2 H. 7. 6. ö. 

The fixed annual revenue contained, 1. The rents of the te- 
nants of the deme/nes of the king. 2. Groſs ferms of lands, not 
parcel of the county, let to farm to cities, boroughs, or parti- 
cular perſons, or reſerved after the ferm of the county was aſcer- 
tained. 3. Common fines upon towns for beaupleader, for ſuit, 
ward, not attending the tourn, Sc. reduced to a certainty. 4. Ar- 
rentations of afſurts in waſtes and foreſts afcertained by juſtices in 
Ire. 5. Crementum comitalſis, or improvements of the king's 
rents. Hale $h. Acc. 35, Ce. 

Some of theſe and ſeveral other rents, to be collected by the 
ſheriffs, were written /ub nomine vic, and called vicontiel rents, 
and compoſed the ferm carp comtatits. H. &. Acc. 37, Ec. 

The ferm de proficuis comitatis principally comprehended, 
1. The fines, iſſues, amerciaments, and other profits of the 
county-court. 2, Of the tourn and leet of the ſheriff. 3. Of 
the hundred or 4vapentake-court. H. Sh. Ace. 43, Sc. 

Theſe ferms were paid in blanch-money, (viz. reduced to the 
ſtandard and dealbat”) or in numero. H. Sh. Acc. 24. 54. 

Though the debet of a ſheriff could not be known, till his ac- 
count finiſhed, yet an eſtimate was uſually made of the annual 
revenue paid by him, and this ſum was paid upon return of the 
writ of ſummons of the pipe at Michaclmas and Eaſter, which are 
called theprofers of the fheriffs. H. Sh. Acc. 51. Mad. 648. 644. 

And theſe profirs are continued, but repaid, if nothing ap- 
* due from the ſheriff upon the end of his account. H. 

Acc. 52. 

By the /. 2 & 3 Ed. 6. 4. every ſheriff, after he, his deputy, 
or attorney, is ſworn to account for the profits of his office, 
ſhall deliver to ſuch of the lord treaſurer, chamberlain, chancel- 
lor, and barons, as ſhall be preſent, rolls of parchment, con- 
taining the ſums he hath levied, or might have levied, as part of 
his ferm called wicontiels, or any other ferm charged to him out 
of the court of Exchequer, of whom, for what lands, and tor 
What cauſe levied, 
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By a rule 6 July 1650, it was ordered, that the clerk of the 
pipe, ſecondaries, and ſworn clerks of the ſaid office, ſhall ſet 
forth, in the ſubſequent annual rolls, the particular rents, as far 
as they can diſcover, &'c. which make up the ferms charged in 
groſs ſums, and diſtinguiſh how much of them have been and 
are to be anſwered. H. SY. Acc. 89. 94. 

So by the ff. 13 & 14 Car. 2. 21. / 4. the remembrancers, &. 
ſhall write true copies of ſeizures and inquiſitions, certified to the 
reſpective offices, for the engroſſer of the great roll, Q. that 
proceſs may iſſue for levying the ſame, c. and they ſhall forth. 
with certify to ſuch engroſſer of the great roll all ſuch debts as 
any ſheriff ſhall be charged with by his return to the barons, on 
any eri facias, levari facias, capias, or other procels, and all fines 
and amerciaments, ſet in the court of Hacheguer on any ſheriff, 
&c. that they may be charged in the ſheriff s account, Cc. on 
pain of 40/7, 


(G. 2.) Of what Things a Sheriff ſhall not be charged. 
But by the at. of Rull. 10 Ed. 1. in the remanents, the li- 


veries and arms aſſigned ihall be allowed, and other allowances 
(if the ſheriff have had any) of the iſſues of bailiwicks by our 
writs. Mad. 239. 248. 650. 

But the treaſurer and barons ſhall have view, c. and certify 
the chancellor of the due allowances to be made, and writs of al- 
lowance ſhall go according to ſuch certificates. 

In the account as to new debts, nothing ſhall be put in the an- 
nual roll but debts ſeparate, or found in the original; but of dead 
ferms and deſperate debts, another roll ſhall he made, called n- 
tulum comitatiis, H. Sb. Acc. 64. | 

And all debts, to which a ſheriff may return, that the debtors 
have nothing in his bailiwick, nor had when firſt charged, or 
that the debtors be not found, ſhall be eſtreated into a toll, and 
delivered to circumſpect men, who ſhall inquire thereof, as by 
the treaſurer and barons ſhall be provided. 

After this ſtatute, the annual rents, which compoſe the fern 
corpus comitatis, were examined, and abatement was made m the 
ferm of the ſheriff, in reſpect of rents iſſuing out of lands 
granted by the king, and this was ſtyled remanentia firme at 
terras datas, H. Sh. Acc. 66. | 

And the account was not made as before de firma corporis 0% 
milatits, but de remanent jirme poft terras datar, H. Sh. Acc. 66. 

And out of the annual roll were alſo omitted, firme mrtiue, 
viz. that could not be levied, and debts ſeparate. Hale, &.. 
Acc. 67. 

By the fs 5 R. 2. 13. if accomptants, examined by the barons 
on oath, if they can anſwer the king any thing, ſay, they cannot, 
they ſhall be diſcharged from other account. 

And becauſe, by ſubſequent grants, the rents, of which the 
ſerm of a ſheriff. conſiſted, were abated, whereby the ſheriff could 
not raile his ferm without grievance to the people, by ne 
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1 F. 4. 11. it was enacted, that the ſheriffs ſhall account in the 
Exchequer, and have allowance, on their oaths, of the iſſues of 
their counties in all times to come. H. Sh. Acc. 74. 

But by the /. 4 H. 5. 2. theſe allowances on oath were re- 
ſtrained to things caſual. H. Sh. Acc. 76. 

So by the ,. 34 H. 8. 16. ſneriffs were to be charged on 
their accounts only with ſuch ſums as they might levy, and ſhould 
have allowance not only for their charges in the diets and charges 
of the juſtices of aſſize, but alſo their expences about the exe- 
cuting their offices. H. Sh. Acc. 78. Recital in the ft, 2 & 3 
Ed. 6. 4. 

But by the /. 2 & 3 Ed. 6. 4. this act was repealed, yet it 
was thereby enacted, that ſheriffs ſnould have ſuch tallies of re- 
ward and other allowances as they had before the making the 
ſaid act, or account according to the ſaid act at their election. 
H. Sh. Acc. 79. 

And in counties, where no tallies of reward have been granted 
by the king, the ſheriffs ſhall have allowances for their charges 
in the diet of the juſtices, or by other means, as ſhall be in a 
bill delivered on oath, without warrant or talls, H. 55. 
A. 79, Oe. 

And ſhal! be diſcharged of all ferms, goods, profits, caſualties, 
and ſums of money, as they cannot levy or come by. H. Sb. 
Acc. 80. 5 

And have deduction and allowance of all ſums, where the poſ- 
ſeſſions, out of which the vicontrels were leviable, are come to the 
king's hands, &c. And the lord treaſurer and barons may do this 
without warrant. 

Since this ſtatute all ſheriffs have waived their tallies of reward, 
and have in their accounts taken the benefits allowed by the A. 
34 H. 8. 16. and 2 & 3 Ed. 6. 4. Hale, Sh. Acc. 82. 

And have diſcharged themſelves of their vicontiels, the ferms de 
remanent” comitatits, all ferms de proficuis comitatits (where the pro- 
fits did not excced the charge) the caſual profits and other things 
which they could not levy. H. Sh. Acc. 82, 83, 

And ſuch diſcharge was made upon the oath of the ſheriff, that 
he could not levy them. H. Sh. Acc. 83. 

By a rule 6th July 1650, ſo much of the ferms as cannot be 
explained by particulars, Sc. and ſuch particulars as have not 
been anſwered in forty years laſt, and are become illeviable, ſhail 
be put out of the annual roll of the accounts of ſheriffs, &c. 
H. Sb. Acc. 95. 

And by the ,. 13 & 14 Car. 2. 21. J 4. no ſheriff ſhall be 
charged to anſwer in account any illeviable ſeizure, farm, rent, 
or debt, or where the proceſs doth not expreſs of whom, or of 
what lands, c. or for what cauſe they are to be levied, 

And all other dead farms and ſeizures, deſperate, illeviable, 
and unintelligible debts, ſhall be left out of the great roll and 
ſheriff's charge. 

So by the /. 3 Ges. 15. the lord treaſurer ard barons, cx any 
two of them, as oft as they ſee fit, on requeſt of the ſheriff, &c. 

| Ee 4 may 


44JZ 


424 


VISTOUVUNT. 


may call the treaſurer's remembrancer, clerk of the pipe, ang 
ſuch other officers as they think fit, and cauſe them to bring be- 
fore them an account of the rents and certainties, written out 
yearly in procels to the ſheriff, &c. and upon examination re- 
duce and eſtabliſh the ſums with which the ſheriff ſhall ſtand 
chargeable, Cc. and make orders purſuant thereto, to be entered 
on record in the ſeveral offices, and the ſums ſo ſettled ſhall be 
the prefers of cach county, and the rolls of profers ſhall be made 
contormable thereto. 


(G. 3.) How enforced to make his Account. 


A ſheriff ought to make his account in perſon, or by attorney 
Mad. 658. | 

And his account ſhall be annual, and in a regular manner, 
Mad. 629. 

But by the . 3 Ges. 15. no ſheriff or under-ſherif ſhall be taken 
into cuſtody by any officer of the court of Exchequer, for not 
being appoſed upon any proceſs for not finiſhing his accounts, or 
for any contempt relating to his account, but by writ under the 
ſeal of the ſaid court, or by warrant, ſigned by one of the ba- 
rons, to be executed by the marſhal of the ſaid court, or his de- 
puty, and particularly exprefling the name of the ſheriff, Sc. 
and his offence. 


(G. 4.) How the Sheriff ſhall be diſcharged by Quietus. 
When the ſheriff has finiſhed his account, he ſhall have his 


quietus. 

By the ,. 21 Jac. 5. and 13 & 14 Car. 2. 21. , 8. when 2 
ſheriff, on paſſing his accounts, ſhall have his quietus eff, he, his 
heirs, executors, lands, goods, Oc. ſhall be abſolutely diſcharged 
of all monies by him levied, though pretended not to be ac- 
counted for, or any other pretence notwithſtanding, unleſs queſ- 
tioned, and judgment againſt him for the ſame in four years after 
his account or quietus. | 

And the officer, by whoſe default any proceſs is ſent out againſt 
him, &c. ſhall forfeit 4o/., &c. 

By the . 3 Geo. 15. if any officer, Oc. retard a ſheriff in 
paſſing his accounts, by wilful abſence, Sc. or, upon payment or 
tender of fces, ſhall neglect to inrol, make out, ſign, and deliver 
his quietus in due time, he ſhall make ſuch recompence as the 
barons thall direct, on complaint in a ſummary way, &c. 


(G. 5.) Charge of his Patent and Account. 


By the /f. 3 Ges. 15. the ſeveral officers of Chancery, Exchequer, 
&c. claiming any fee from any ſheriff, under-ſheritt, c. tor 
making cut his patent or commithon, the dedimus to ſwear lim, 
the entering the recognizance, the making out and return of his 
proceſs, his appeal, paiing his accounts, guietus, or other matter 

con- 
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concerning the ſheriffralty, may receive the ſeveral fees therein 
ſpecified, and no other, on pain of 5/. to the party grieved, and 
treble the ſum taken above the juſt tees, and treble coſts, to be 
awarded by the court of Exchequer, on proof of the offence in 
ſuch ſummary way as to them ſhall ſeem meet. 


Vide more concerning Sheriff, in County, (B. 1, &c.)— Dignity, 
B. 5.)— Juſtices of Peace, (D. 6. 8.) - Lendon, G.) — Pleader, 
8 W. 25.) — Kent, (D. 8.)—Ketorn, (F. 1, &c.) 


I 


(A) Bu whom Uiſiration ſhall be made, 
(A. 1.) By the King. 


Y the antient law of the realm, the king has power to viſit 
and reform all abuſes in the church. Dav. 4. 2 Rel. 230. J. 7. 
And therefore all free chapels, of the king's foundation, are 
viſtable by the king, and not by the ordinary, 2 Kal. 230, 


417. 

85 all hoſpitals of the king's foundation. Bid. 

And all donatives. 2 Rel. 230. J. 20. 

So the king may viſit the univerſities. R. in Privy Council, 
12 Car. 1. 2 Ruſh. 327. 

So though the king appoints governors of an hoſpital, ſchool, 
Ec. he may afterward viſit, if the governors are not made viſitors 
by expreſs words. Eg. Ca. 182. 

So by the ff. 25 H. 8. 21. archbiſhops or others ſhall have no 
authority to viſit any college, hoſpital, &c. before exempt from 
their viſitation, but viſitation ſhall be by the king, &c. 

But by the /f. 31 H. 8. 15. all monaſteries, colleges, hoſpitals, 
&c. thereby diſſolved, and all churches, Sc. belonging to them, 
though before exempt, {hall be thenceforth within the viſitation 
of the ordinary, or of the king, &c., 

So where the king and a ſubject join in a foundation, the king 
ſhall viſit z for the king is founder. 2 1nft. 68. 

The viſitation of the king's free chapels, hoſpitals, or donatives, 
ſhall be by his chancellor. F. N. B. 42. 4. Dav. 46. 6. 
2 Rel. 230. J. 17. 20. 45. Co. L. 96. a. 

And if any other viſits them, a prohibition lies. Reg. 40. 6. 

So the king may make viſitation by ſpecial commiſſioners. 
Dav. 46. b. 2 Rel. 230. I. 24. 

Ey the fe. 25 H. 8. 21. archbiſhop, or other perſon, ſhall have 
no power to viſit any colleges, hoſpitals, Sc. exempt before the 
act; but the viſitation ſhall be made by commiſſion under the 
great ſeal to ſuch perſons as requiſite. 

By the Hat. 1 EI. 1. all privileges, juriſdictions, &c. uſed to 
vat the ecclefiaſticyl eſtate and perſons, Ec, ſhall be annexed 
to 
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to the crown 3 and the queen may aſſign commiſſioners, Cc. to 
have all juriſdiftion, c. Vide in Prerogative, (D. g.) - 
By the . 2 H. 5. 1. hoſpitals of the king's patronage and 


foundation, the ordinaries, by the king's commiſhon, ſhall inquire 


(A. 6.) 
W hu wwe 
ject to his 
vifitations 


of the foundation, governance, and eſtate of them, &c. and ſhall 
certify the inquiſition in Chancery, 


(A. 4.) By a Patron. 


So if any foundation for charitable purpoſes be made by a ſub. 
jr, and no ſpecial viſitor appointed, the founder and his heirs, 

y the common law, are viſitors. 4 Med. 124. Ca. Parl. 45. 
8 Af. 29. Egę. Ca. 180. 

As the founder of a college or hoſpital, not ſpiritual. Ca, 
Parl. 46. Bro. Depoſition, 10. 2 Rol. 230. J. ult. Reg. 41. 4. 
Ney, 91, 2. Dub. Cod. Fur. Eccl. 1148. (or 1107. ed. al..) 
R. Carth. 93. | 

So if governors be appointed, but no viſitor, the governors 
ſhall viſit. 2 Rol. 231 J. 2. 10. 10 Co. 31. a. 

By the ff. 14 El. 5. if an hoſpital be founded, and no viſitor 
appointed, the founder ſhall viſit during his life. | 

So by the fat. 39 El. 5. where maiſons de Dieu, c. are founded 
by charter. | 

So the patron or founder of any eleemoſynary corporation, 
Ca. Parl. 45. | 

So if a common perſon be founder, though the king after- 
wards gives to the ſame corporation greater poſſeſſions 
2 Inſt, 68. | 

Or tranſlates a chauntry, founded by a common perſon, to a 
monaſtery, c. and endows it. Bid. 

So the founder or patron of any eleemoſynary foundation, and 
his heirs, are viſitors, though the patron does not claim to be ſo 
during his life. Ca. Parl. 45. 

And this viſitatorial power is conſequent to the patronage by the 
common law, not introduced by any canon or eccleſiaſtical con- 
ſtitution. Ca. Parl. 45. | 

So the viſitation of a donative church ſhall not be by the ordi- 
nary, but by the patron or commiſſioners appointed by him. C. 
L. 344. a. Vide Donali ve. 


(A. 5.) By the Metropolitan. 


So the archbiſhop of Canterbury may viſit the univerſities of 
Oxford and Cambridge, being within his province, jure metropali\. 
R. by the King in Council, 12 Car. 1. 2 Ruſh. 327, &c. 


(A. 6.) By the Ordinary, 


All ſpiritual perſons, generally, are ſubject to the viſitation ol 
the biſhop, or other ordinary. 2 Rol. 229. J. 10. 


As parſon, vicar, &c. 2 Rol. 229. J. 35. 85 
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So a dean, of right, is viſitable by the ordinary. 2 Rol. 229, 
' 85 every one having curam animarum. 1 Med. 12. 

By the ff. 2 H. 5. 1. as to hoſpitals not founded by the king, 
the ordinary ſhall inquire of the manner of foundation, eſtate, 
and governance, &c, and correct and reform, Qc. according to 
the law of holy church, as to them belongs. 

So every ſpiritual hoſpital ſhall be viſited by the biſhop, 
2 Rol. 230. J. 50. 10 Co. 31. 2 Rol. 231.1. 5. Noy, 91, 2. 

So all abbics and priories, of common right, were viſitable by 
the ordinary, as to their rule and ordinary, if they were not laws 
fully exempted. 2 Rel. 229. J. 17. 231. J. 3. 

And by the ft. 35 Ed. 1. 4. the ordinary, though an abbot, 
prior, c. alien, may viſit a monaſtery, * c, ſubject to them in 
things belonging to the rule and diſcipline of their order. 

And though the patronage of a deanery, &c. by act of parlia- 
ment be given to the king, faving to all but the biſhop all rights, 
Ec. the dean continues viſitable, when the king has preſented; 
for the ſaving regards the patronage and poſſeſſions only. 
2 Rol. 229. J. 30. 

So if an hoſpital be ſuppreſſed by act of parliament, and their 
poſſeſſions veſted in the king, the viſitation of them does not 
thereby ceaſe, till the incorporation of them be diſſolved. 
2 Rol. 229. J. 40 

So by the flat. 14 El. 5. after the death of the founder, if no 
viſitor be appointed, the biſhop of the dioceſe, or his chancellor, 
ſhall viſit all hoſpitals within his dioceſe, to ſee that they be or- 
dered according to the ſtatutes of the foundation ; and call to 
account all perſons for receipt of rents, &c. 

But the king's free. chapels, hoſpitals, donatives, &c. were not 
viſtaole by the ordinary. Vide ante, (A. 1.) 

So the king might exempt abbies, Sc. from the viſitation of 
the ordinary. 2 Rol. 232. J. 35. 230. J. 25. 

So if the king had it in ward, the ordinary ſhould not viſit 
during the king's cuſtody. Semb. 2 Rol. 230. J. 35. 

So if a rectory was appropriated to the abbot, gc. it ceaſed to 
be viſitable by the ordinary. 2 Kol. 229. J. 12 Dav. 3. b. 

So if a corporation be lay, the ordinary ought not to viſit, nor 
can viſit. 10 Co. 31. 4. Sutton, Dub. Cod. J. Ecdl. 1148. (or 
1107. ed. ult.) 

[Whether a biſhop, as viſitor, has juriſdiction in matters of 
property in his cathedral, (as the intermediate proſits of a vacant 
prebend, divided among the other prebendaries during the va- 
cancy,) or whether they can be determined otherwiſe than b 
courtc of law, is a great queſtion ; but if executors and admini- 
ſtrators of deceaſed prebendaries intervene, he certainly has no 
juriſdiction. Rex v. Biſhop of Durham, P. 31 G. 2. 
1 B. M. 567.] 

By Conft. Otbon. Leg. 22 H. 3. A. D. 1237. Circumeant / Arch. 


et Epiſc. ) dieceſes ſuns temportbus opportunis, cerrigendo et reformands |, 


ecelifias, Vide Lind, Conſt. Oth. 56. 
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to the crown ; and the queen may aſſign commiſſioners, 5, (, 
have all juriſdiction, &c. Vide in Prerogative, (D. g.) 

By the A. 2 H. 5. 1. hoſpitals of the king's patronage and 
foundation, the ordinaries, by the king's commiſſion, ſhall inquire 
of the foundation, governance, and eſtate of them, Qc. and ſhall 
certify the inquiſition in Chancery, 


(A. 4.) By a Patron. 


So if any foundation for charitable purpoſes be made by a ſub. 

— and no ſpecial viſitor appointed, the founder and his heirs, 

y the common law, are viſitors. 4 Mod. 124. Ca. Parl. 45. 
8 A 29. Eg. Ca. 180. 

As the founder of a college or hoſpital, not ſpiritual. Ca, 
Parl. 46. Bro. Depoſition, 10. 2 Rol. 230. J. ult. Reg. 41. a. 
Ney, 91, 2. Dub. Cod. Fur. Eccl. 1148. (or 1107. ed. alt.) 
R. Carth. gz. 5 

So if governors be appointed, but no viſitor, the governors 
ſhall viſit. 2 Ro/. 231 J. 2. 10. 10 Co. 31. a. 

By the ff. 14 El. 5. if an hoſpital be founded, and no viſitor 
appointed, the founder ſhall viſit during his life. 

So by the fat. 39 El. 5. where maiſons de Dieu, &'c. are founded 
by charter. 

So the patron or founder of any eleemoſynary corporation, 
Ca. Parl. 45. | 

So if a common perſon be founder, though the king after. 
wards gives to the ſame corporation greater poſleſſons, 
2 Inſt, 68. 

Or tranſlates a chauntry, founded hy a common perſon, to 2 
monaſtery, Sc. and endows it. Ibid. 

So the founder or patron of any eleemoſynary foundation, and 
his heirs, are viſitors, though the patron does not claim to be ſo 
during his life. Ca. Parl. 45. 

And this viſitatorial power is conſequent to the patronage by the 
common law, not introduced by any canon or eccleſiaſtical con- 
ſtitution, Ca. Parl. 45. 

So the viſitation of a donative church ſhall not be by the ordi- 
nary, but by the patron or commiſſioners appointed by him. C. 
L. 344. a. Vide Donative. | 


(A. 5.) By the Metropolitan, 


So the archbiſhop of Canterbury may viſit the univerſities of 
Oxford and Cambridge, being within his province, jure metrapall. 
R. by the King in Council, 12 Car. 1. 2 Ruſh. 327, Oc. 


(A. 6.) By the Ordinary. 


All fpiritual perſons, generally, are ſubject to the viſitation ol 
the biſhop, or other ordinary. 2 Rel. 229. J. 10. 


As parſon, vicar, &c. 2 Rol. 229. J. 35. 85 


80 
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So a dean, of right, is viſitable by the ordinary, 2 Rel. 229, 
Wy. 


a every one having curam animarum. 1 Med. 12. 

By the ff. 2 H. 5. 1. as to hoſpitals not founded by the king, 
the ordinary ſhall inquire of the manner of foundation, eſtate, 
and governance, &c. and correct and reform, e. according to 
the law of holy church, as to them belongs. 

So every ſpiritual hoſpital ſhall be viſited by the biſhop. 
2 Rol. 230. J. 50. 10 Co. 31. 2 Rel. 231.1. 5, Ney, 91, 2. 

So all abbies and priories, of common right, were viſitable by 
the ordinary, as to their rule and ordinary, if they were not laws 
fully exempted. 2 Rol. 229. J. 17. 231. J. 3. 

And by the ff. 35 Ed. 1. 4. the ordinary, though an abbot, 
prior, Sc. alien, may viſit a monaſtery, * c, ſubject to them in 
things belonging to the rule and diſcipline of their order. 

And though the patronage of a deanery, Cc. by act of parlia- 
ment be given to the king, ſaving to all but the biſhop all rights, 
Sc. the dean continues viſitable, when the king has preſented ; 
for the ſaving regards the patronage and poſſeſhons only. 
2 Rol. 229. J. 30. 

So if an hoſpital be ſuppreſſed by act of parliament, and their 

offeſſions veſted in the king, the viſitation of them does not 
thereby ceaſe, till the incorporation of them be diſſolved. 
2 Rol. 229. J. 40 

So by the flat. 14 El. 5. after the death of the founder, if no 
viſitor be appointed, the biſhop of the dioceſe, or his chancellor, 
ſhall viſit all hoſpitals within his dioceſe, to ſee that they be or- 
dered according to the ſtatutes of the foundation ; and call to 
account all perſons for receipt of rents, &c. 

But the king's free chapels, hoſpitals, donatives, &c. were not 


viſitaole by the ordinary. Vide ante, (A. 1.) 


So the king might exempt abbies, &c, from the viſitation of 
the ordinary. 2 Rol. 232. J. 35. 230. J. 25. 

So if the king had. it in ward, the ordinary ſhould not viſit 
during the king's cuſtody. Semb. 2 Rol. 230. J. 35. 

So if a rectory was appropriated to the abbot, c. it ceaſed to 
be viſitable by the ordinary. 2 Rol. 229. J. 12 Dav. 3. b. 

So if a corporation be lay, the ordinary ought not to viſit, nor 
can viſit. 10 Co. 31. 4. Sutton, Dub. Cod. J. Eecl. 1148. (or 
1107. ed. ult.) 

[Whether a biſhop, as viſitor, has juriſdiction in matters of 
property in his cathedral, (as the intermediate profits of a vacant 
prebend, divided among the other prebendaries during the va- 
cancy,) or whether they can be determined otherwiſe than by 
courtc of law, is a great queſtion ; but if executors and admini- 
ſtrators of deceaſed prebendaries intervene, he certainly has no 
juriſdiction, Rex v. Biſhop of Durhqm, P. 31 G. 2. 
1 B. M. 567.] 

By Conſt. Othon. Leg. 22 H. 3. A. D. 1237. Circumeant ( Arch. 
et Epiſc. ) dieceſes ſuns temporibus opportunis, corrigendo et reformando 
ecelifias, Vide Lind, Conſt. Oth. 56. 
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By the bi- In viſitatione diocgſund, tenetur epiſcepus primo viſitare eceigſam cg. 
= him. thedralem, deinde diæegſin. Cod. J. Eccl. 996. Cor 957. ed. ult,) 
In metinpolitand, tenetur archiepiſcopus ſuam primium ecclefam at 
diccgſin viſitare, deinde in ſingulis dieceſibus ab eccleſid cathedrali in. 
cipere, indeque pro libitu ad reliquas diœceſeos partes tranſire. Cad. FT 
Ecel. 996. (or 957. ed. ult. ) 
And viſitation ſhall be made without commiſſion for it under 
the great ſeal. 2 Rufb. 451. 
Viſitation by the biſhop, by the ancient law, ought to be an- 
nual. Cod. J. Eccl. 998. (or 95 8. ed. ult. ) 
But becauſe the archdeacon makes an annual viſitation, by the 
modern law and practic-, the biſhop makes only a triennial vi- 
tation, diæcęſim totam tertio quoque anno viſitet et procurationes ar- 
cipiat, ut aliis temporibus viſitet, ei liberum eſto, modo ſuis impenſis id 
faciat. Cod. J. Eccl. geg. (er 958. 
By canon 60. A. D. 1603. confirmation ſhall be at the biſhop's 
viſitation every third year. 


A. 9.  Viſitationem per modum ſcrutationis fumplicis tanquam vicarius epiſ- 
By the arch- cpi archicliaconus habet de jure communi. Lind. 49. 
Tn o.) Ad epiſcopum principaliter ſpeftat inquirere de criminibus ecclefraflicts 


Offencesin- a? de adulterio, uſura, ſacrilegio, ſumonid, et quolibet mortali peccats, 

quirable a'a Ling, Conſt. Othen. 56. 

viltation. By canon 109. A. 1603. if any offend their brethren by adultery, 
whoredom, inceit, or drunkenneſs, by ſwearing, ribaldry, uſury, 
or other uncleanneſs and wickedneſs of life, the churchwardens 
ſhall preſent the offenders. 

So by canon 110. if they know any to be a hinderer of God's 
word to be read or preached, or of the execution of thoſe con- 
ſtitutions, or fautor of uſurped or foreign power, by law rejected, 
or defender of popiſh and erroneous doctrine. | 

So by canon 111. in all viſitations they ſhall preſent the names 
of all who behave diforderly m the church, or, by ringing, 
walking, talking, or other nozfe, hinder the miniſter or 
preacher, 

* The viſitor may deprive a prebendary for incontinency, 
1 Vilſ. 206.* 

(A 1.) Anciently, ſuch perſons as the ordinary ſelected were cited to 
3 make information, upon oath, de moribus parochianorum within 
quiry ſhall their diſtrickt. Cd. J. Accel. 1000. (or 960. ed. ult. 
be made. Afterwards a citation was granted againſt 4, 6, or 8 juxta ani 
1 plitudinem parochiarum, quod compareant, &c. ſuper inquirendis ab 

eiſdem wiſitationem ngflram, Ec. concerien” veritatem quam noveriut 
difturi, &c. who by the canon law are ſtyled, Te/tes Synadales. 
Cod. J. Eccl. 1009. (or 960. 

And by the Conſt. of Boniface, 45 H. 3. A. 1261. laici, uli dt 
ſubditcrum peccatis et exceſſibus corrigendts per prelatos et judices cen 
clefraflic inquiritur, ad prefiand” de veritate dicendd jurament” per ex- 
communicationem, ſi opus fuerit, compellantur. Lind. 109. 
Aſterwards, at the time of the reformation, and before, pre- 


ſentment was made by the churchwardens alone, or with wm 
: threc, 


Iiir 


three, or more pariſhioners. Fide Ane (who ſince are called 
ſde- men, or aſſiſtants). Cad. J. Eccl. 1000. (or 960. 

And by the canon 1 571. æditui adulteros, fornicarios, Oc. in cpi 
ceporum & archidiaconorum viſitationibus patefacient. Cod. J. Ecel. 
1000. (or 960.) 

And therefore, the biſhop or archbiſhop before his viſitation hos 
economos ad comparend in eorum viſitutione vocare ſolent, eiſque articu- 
hos minitrare, ac eos de fidelit' ſuper eiſdem inquirend” et de compertis 
preſentationem exhibere, juramento corporal: onerare. Ought. Ordo 
Jud. 228. 


By canon 26. A. 1603. churchwardens or ſide-men having ta- 


ken their oaths to preſent, &c. who ſhall incur perjury by neglect- 
ing or refuſing to do ſo, &c. ſhall not be admitted to commu- 
nion. 

The oath of churchwardens was at firſt ad patefaciend what 
they knew to be bad in rebus et perſonis, but articles were delivered 
to them, and they were ſworn to make preſentment upon them. 
Cad. J. Hcc. 1000. (or 960. 

But if an oath is required to preſent according to articles deli- 
rered, where any articles are not within eccleſiaſtical juriſdiction, 
a prohibition goes; for the oath required ought to be only, 75 
preſent ſuch articles as to their knowledge were preſentable by the ecclgſi- 
aftical laws. Cod. J. Kccl. 1001. (or g61. edit. ult. 

50 a preſentment guod A. commiſit adulterium, &c. is inſuſſicient 
without ſaying cum gud. Ought. O. F. 229. 

So a biſhop or archdeacon, ex famd publicd vel relatione perſon” 
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(A. 12.) 


fide dign', having notice that any has committed a notorious crime, By inquiry 


or is ſuſpected de gpinione erroned aut pervenſitate obſtinatd, may 
cauſe him to be cited ad comparend” perſonaliter coram es in loco ſalito 
fudiciale articulis, &c. praſertim to the crime ſpecified, ſbi objiciendis 
reſponſur”. Ought. O. J. 215. 


ex © 


10, 


do if there be no preſentment, nor inquiry ex officio, quelibet (A. 13.) 


perſana (able to pay colts) habet intereſſe judicis officium implorare et 


By promge 
tion or accu. 


daluntarie promouere. Ought. O. Jud. 225. . ſation of a 


(A. 14.) By a ſpecial Viſitor. 


So upon the foundation of any corporation aggregate for a cha- 
city, the founder may conſtitute a ſpecial viſitor. Co. L. 96. a. 

45 upon the foundation of any college, or hall in an uni- 
verlity. 

Or hoſpital, free-ſchool, c. 

[No particular words are required to create a viſitor it is ſuf- 
ficient if the founder's intention appears. Attorney-general v. 
Talbat, H. 1747. 3 Athyns, 662. 1 Vezey, 78. Attorney- general 
V. Middleton, T. 175i. 2 Vezey, 327. 

[The viſitatorial power may be divided. id.] 

[Governors may be vilitors, though the legal eſtate is veſted in 
them, but not when they are to receive the revenue. id.] 

The founder may appoint a ſpecial viſitor for a particular pur- 
pole, and no further; he may appoint a general viſkor, and yet 

10 appoint 


ſtrangers 
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appoint inferior particular powers to others in the firſt inſtance. 
Saint Johns College Cambridge, v. Toddington, H. 30 G. 2. 
1 B. M. 158.) 

And where there are ſuch ſpecial viſitors, governors or overſeers, 
by the f. 39 El. 6. they are not ſubject to the commiſſioners for 
1 uſes. 1 

If a college has, by charter, particular powers as to a ſchoo}, 
as to remove the maſter, Qc. Chancery will not interfere in ſuch 
matters, though they are not appointed general viſitors; but as to 
management of the revenue, it will. Attorney: general v. Corpo- 
ration of Bedford, T. 1754. 2 Vezey, 505.) 

If a biſhop, by the deſignation of the biſbop of ſuch a ſer, be 
appointed viſitor, that extends to all biſhops of the ſame /ee ; as if 
the ſtatutes of a college ſay, epi/copus elienſis fit viſitator. Semb, 
F, g. 380. 312. 

If a ſpecial viſitor be appointed, he has a general authority to 
inſpect, that the college, &c. be governed according to the laws 


and ſtatutes of the founder. 4 Med. 110. 


And may make viſitation for redreſs of grievances. 4 Mod. 109. 

* But a viſitor can only decide private diſputes between the 
members of the college, and not a ſuit by third perſons againſt the 
whole body. Corp. 378.* 

* So where an eſtate is in the college, and they are to act in a 
trull, the viſitor cannot meddle in a matter which is the ſubject of 
ſuch truſt. Id. 1bid.* 

So though the ſtatutes of a college ſay, that he ſhall viſit de 
quinquennio in quinguennium ſemel, yet he may at other times hear 
appeals, remedy upon complaint, &c. for his general authority 
ſhall not be reſtrained but by negative words. Semb. 4 Mod. 109. 
Ca. Parl. 42. 

So a viſitor has authority, upon refuſal to admit, as well 2z 
upon or/ter of, a fellow, Cc. of a college. 4 Mod. 369. 
Skin, 13. | b 

So a viſitor has authority, as incident, to deprive. 4 Mod. 110. 
Ca. Parl. 43. 

To proceed upon a grievance done in the time of his prede- 
ceſſor. R. Skin. 13. 

If there is a viſitor of a college, his authority extends to 
fellowſhips and ſcholarſhips, there to be placed by a ſubſequent 
charity. Attorney-general v. Talbot, H. 1747. 3 Atkyns, 662. 
1 Vezey, 78. 

Though the founder has given a college a viſitor, yet, as to à 
ſeparate benefaction given them in truſt, they are ſubject to the 
juriſdiction of Chancery as truſtees. Green v. Rutherforth, P. 
1750. 1 Yezey, 462.) 

(Subſequent benefactions may be put under the power. of 


| the viſitor, or not, at the will of the donor. Ibid.) 


[A party's anſwering to an appeal before the viſitor does not 
give him juriſdiction, if he has it not otherwiſe. Bid.] 
[Viſitor can judge only according to the ſtatutes of the cole 


lege, id.] 5 cThercfor 


V 181. Ta, 


erefore in caſes in which the viſitor cannot give a remedy, 
the relief belongs to the king's courts of general juriſdiction. 
Did. 

"he founder may preſcribe particular modes and manners, as 
to part. St. John? College Cambridge v. Todington, H. 30 G. 2. 
1 B. M. 158.] * Vide 1 Bl. Rep. 51, 52. 71. 82. 89.“ 

[The power of a viſitor muſt be collected from the whole pur- 
view of the ſtatutes conſidered together. id.] 

Though a general viſitor has incidental power, yet the founder 
may reſtrain him as to particular inſtances. 161d.) 

[Che biſhop of EH is general viſitor of St. John's College Cam- 
bridge, except as to altering the ſtatutes. 1bid.] 

[He is viſitor as to the election of fellows, as well of doctor 
Keton's (or the Southwell ) fellows as the reſt. 16:d.] 

[Ingrafted or annexed fellowſhips (though ingrafted by inden- 
ture) are to be conſidered as part of the old foundation, if no 
ſtatutes are given by the founder of them. Bid. 

[A clauſe of diſtreſs given to a third perſon, does not take 
away the ſpecific remedy of the injured perſon's applying to the 
viſitor, 1bid.] 


(B) Determination of a Uiſitor final, 


CO if a viſitor gives ſentence, it ſhall be definitive; for no ap- 

pea] lies to the king, or elſewhere. 4 Mad. 112. R. Dy. 209. 
« R. 3 Mod. 265. Skin, 13. * Vide 1 Bl. Rep. 22. 25.* 

And therefore if his ſentence or deprivation be ſhewn in plead- 
ing, it is not neceſſary to ſay for what cauſe it was; for the cauſe 
is not traverſable. 4 Med. 124. Ca. Parl. 46. 53. 

So a mandamus does not lie to reſtore àa perſon deprived by him. 
4 Med. 112. 122. Ca. Parl. 47. R. 3 Med. 265. 

* Where it is doubttul who is the viſitor of a college, a manda- 
mus ſhall not go, nor has it ever been determined whether a 
mandamus lies to a viſitor, 1 Wil. 266. Vide 1 Bl. Rep. 5 2. 
71. 82,* 

So his ſentence ſhall not be examined in a collateral action. 
Cont. per 3 J. but Holt Ch. J. acc. 4 Mod. 113. 123. 

And this judgment was reverſed in parliament. Ca. Parl. 56. 
Shin, 447. ad 516. 

o more in a temporal than in a ſpiritual corporation of which 
he is viſitor. Cont. per 3 J. but Holt, acc. and the judgment was 
reverſed. 4 Mod. 116. 121. Ca. Parl. 56. 

But the power of a viſitor may be qualified or reſtrained by the 
ſtatutes of the college. Semb. 4 Mod. 120. Ca. Parl. 51. * Vide 
the Caſe of Rex. v. Biſhop of Ely. 2 Term Rep. 290. et ſeq.* 

80 if he, who is no viſitor, attempts a viſitation, a prohibition 
lies. 4 Mod. 110. Semb. 2 Rol. 230. J. 15. 27. 

So if a viſitor be appointed by the founder of a college, that 
does not extend to a foundation of other fellowſhips added by 
mother to the ſame college. Serb. 5 Med. 422, _ 
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So if a viſitor intermeddles with a matter out of his juriſdiction, 
a prohibition lies. Ayl. 2 vol. Hiſt. Oxford, 80. 94. Reg. 40. 

So an appeal lies to the king himſelf from the ſentence of 3 
viſitor. A/. Hiſt. of Oxford, 2 vol. 84. 86. 


(C) Yow His Power ſball be exerciſed, 


THE power of a viſitor muſt be regulated according to the 
ſtatutes of the college, or cuſtoms of the place. 

If an appeal be exhibited to him, he muſt take it. Ahl. H. of 
Oxford, 2 vol. 81. 

He muſt inhibit all proceeding againſt the appellant till the 
appeal be determined. Ayl. 2 vol. 81. 

He muſt direct thie complaint, to which an anſwer is required, 
to be put in writing. Al. 2 v. 95. 

So he muſt ſummon all concerned to appear before him. Ajl. 
2 v. 81. 

And he may ſuſpend or deprive any for contumacy ; for it is 


requiſite for the exerciſe of his office. Al. 2 v. 80. 4 Mad. 110, 


Ca. Parl. 43. 

So he may adminiſter an oath. Ayl. 2 v. 94. 

Or require an anſwer upon oath. Ayl. 2 v. 94. 

He ought to give convenient time for an anſwer. Ayl. 2 v. g;, 

And for examination of witneſſes. Ayl. 2 v. gg. 
_ He muſt always proceed upon a general viſitation, or particular 
appeal, /ummaric, ſempliciter, & de plano fine ſtrepitu aut figura ju- 
dicii, vix. according to mere law and right. Ayl. 2 v. 95. 

Yet the forms preſcribed by the ſtatutes muſt be obſerved, 
Ayl. 2 v. 95 | | 

[He may inquire of facts committed before an act of grace. 

[He may inquire into and puniſh one, for a corporate-act.] 

[The bithop of A. and his ſucceſſors, being appointed viſitors, 
it veſts in the ſucceſſors, without the words for the time being. 

[If he is firſt appointed general viſitor, and afterwards is ap- 
pointed ſpecial viſitor, and proceeds as ſpecial viſitor, a prohibition 
will lie, for the crown had no further power to enlarge the viſita- 
torial power. Bentley v. Biſhop of Ely, T. 5 G. 2. Fort. 298. 
Str. 912. ] 

[N. B. This judgment was reverſed on error in the Houſe 
of Lords.] : 

[A general viſitor cannot have a mandamus to help him to viſit 
his college; nor to compel an inferior officer to do his duty. 
Docter Walker's caſe, H. 9 G. 2. B. R. H. 212.) 


(D) Remedy, if a Uiſitor aas contrary to Law. 


UT a viſitor has not authority to determine matters againſt the 

ſtatutes of the realm; for he is a private judge, who is to de- 

termine only offences againſt the ſtatutes of the college, where he 
is viſitor, Seb. 4 Mod. 238. 241. 369. 


ViSITOL 


(E) It he aus without lawful Authority. 


80 if a viſitor acts when he has no right to be viſitor, a prohi- 
) bition lies. 2 Mod. Ca. 367. 

[If no perſon applies to the court, who claims the viſitatorial 
power, except one who has long exerciſed it, the court will not 
grant a prohibition on the motion of a ſingle fellow, who ſug- 
geſts that the power is in another. Martyn v. Archbiſhop of Can- 
terbury, T. it & 12 G. 2. Aar. 2 58.] 


„ LL 
Vide Arbitrament, (F.) 


Nen 
Vide Pleader, (2 X. 5.) 


r S E SS u. 
Vide Pleader, (2 S. 21.)—Fifcaunt, (B. 1.) 


e 
Anion. 


S to the union of churches, by whom it ſhall be made, and 
A the effect of it, vide in Adveafun, (F. 1, &c.) 

As to the union between the kingdoms of England and Scotland, 
vide in Scotland, (D. 1, &c.) 

As to the union of Wales with England, vide in Wales, (A. 1.) 

The uſual union of kingdoms or ſtates conſiſts in the union of 
ſovereignty, of name, of language, of laws, and occupations, 

Si uniantur dus fopuli, nan amittentur jura, ſed communicabuntur. 


(Gro, de J. Bel. & Pac. |. 2. c. 9. f. 9. Cent. 4 Inſt. 347. 


U # 1 FL 
Vie Difmes, (E. g.) 


UNI V-EAR MAS TT 3» 
(A) Univorſitics, Ahat are, 


N the kingdom of Fng/and there are only the two univerſities 
of Cambridoe and Oxford. 
Univerſitas imports the incorporation of the profeſſors of all ſei- 
ences in a body politic. Dr. 9 2. 
F 


Yor, VI. And 
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And frequently is uſed for the place in which thoſe profeſ- 
ſors reſide for their ſtudies, Dr. Ayliſte, 2. 

The word was uſed in ſuch ſenſe in the time of Rich, 1. John, 
and moſt part of the time of H. 3. Dr. Ayliſte, 2. 

The king may make a univeriity, 

And may make it without the conſent of the ordinary, 
2 Keb. 05. 

['The corporations of univerſities are lay-corporations, and the 
crown cannot take from them any rights they have by charter or 
preſcriptive uſage, Rev v. Pice-Chancellor of Cambridge, P. 5 G. 3. 
3 B. MH. 1647.] 


(B) Cambridge; the Privileges, 


HE ancient charters of Cambridge being deſtroyed by the rebels, 

fer . 8 R. 2. mi. 11. the aſſiſe, conuſance, and correction 

penis, cervifie, ponder” menſur regrator et foretallor” were granted to 
the chancellor and ſcholars of the ſame univerſity. 4 1n/. 228, 

By /. 13 Elix. 21. it was enacted that the univerſity of Can 
br.4ge ſhould be incorporated, though it was anciently a cory0- 
ration. 4 It. 227. 

That the letters patent of 3 Elia. and all letters patent of the 
queen or her predeceſſors, ſhould be as good and ctfeEtual, as if 
they had been recited and conſirmed by the fame act. 4 ff. 227, 

That the chancellor, maſters, and ſcholars of the ſame univer- 
ſity ſhould enjoy all manors, franchiſes, privileges, Sc. to them 
granted, &c. 4 List. 227. 

The charter of Z#/:z. does not repeal the old cuſtoms and uſages 
of the univerſity, except in caſes where they chuſe it; they may 
act partly under one, partly under the other; and an clection 
according to uſage is good, though a ſubſequent charter di- 
rects another mode. Rex v. Vice Chancellor of Cambridge, P. 
5 G. 3. 3 B. MH. 1647. 

[Court-lcet, though anciently granted to the town, is now in 
the poſieihon of the univerſity. Semb. Iid.] 

By letters patent, 26 H. 8. and 3 Car. 1. it has a concurrent 
authority to print acts of parliament, and abridgments of them, 
within the univerſity. Baſket v. Univerjity' of Cambridge, M. 32 
bb, +2 3 5. 661. 

As to the courts of the univerſities, vide in Courts, (M.) 

As to the conuſance of pleas there, vide Courts, (M.—P, 2.4) 


(C) Oxford; the Privileges. 


80 by the f. 13 Eliz. 21. all charters and letters patent, &. by 
the qucen or her predeceſſors to the univerſity of Oxford as 
well as to- Cambridge are confirmed, the univerſity is incorporated 
de nous, and all manors, franchiſes, privileges, Sc. which they of 


right ought to have, are cilabliſied. 4 11/7, 227. l 


DFI 


The chancellor of the univerſity is a juſtice of peace by pre- 
{iption, as well as by charter. 2 ent. 33. 

By ancient charters they have juriſdiction tam in Jaices quam in 
chericas. 2 Vent. 33. 

So by /f. 14 K. 2. & 14 H. 8. confirmed by f. 13 Eliz. 21. the 
univerfity has conuſance of all pleas for treſpaſs, and all com- 
piaints, miſdemeanors and crimes (except pleys of freehold) abi 
(holares, ſervi aut miniſtri ſunt una partium 22 vel conſtuetu- 
dines, Oc. vel ſec legem regni ad voluntatem cancellarii; ita quod 
juſtic” de B. R. de C. B. vel de affizis non ſe intromittant. Vide 
Courts, (M.) 

And therefore where a ſcholar is party, the vice-chancellor's 
court ſhall hold plea in all perſonal actions ſec legem terre, aut 
mrem uni venſilatis. Lilt. 10. 1 Sal. 343. 

So if the wife or daughter of a, ſcholar is plaintiff againſt ano- 
ther ſcholar who prays a prohibition ; for though the wife is not 
a ſcholar or ſervant, yet the defendant being a ſcholar, the ſuit 
ought to be in the vice-chancellor's court. R. Cro. Car. 73. 
itt. 41. 

So conuſance ſhall be allowed, where an action upon the caſe 
'5 brought againſt a college in their corporate capacity, viz, againſt 
maſter and fellows. R. per 3 J. Athins cont. I 51d. 164. 

But the univerſity court ſhall not hold plea in an action real. 

Nor in ejectment; for thereby poſſeſſion of the freehold ſhall 
be recovered. X. Cro. Car. 88. 

Nor in treſpaſs quare clauſum fregit, for the freehold may come 
in queſtion, | 

Nor for the penalty of a ſtatute. Sin 665. R. Sal. 671. 

So privilege of the univerſity will not be allowed where the 
ſuit is for an equitable matter in Chancery. R. 2 Vent. 362. Vide 
in Chancery, (3 X.) 

Nor where a tradeſman is matriculated and regiſtered in the uni- 
verſity as a ſervant to a ſcholar, but lives in the city, and does 
nat attend in college as a ſervant. R. 2 Vent. 106. 

Conuſance is not allowed for one who though ſtill a member, 
and ſometimes is at Oxford, yet is a curate elſewhere, and reſides 
lere generally. Hayes v. Long, T. 6 G. 3. 2 IWWill. 310.] 

[The chancellor ſhould certify reſidence, and there thould alſo 
be an affidavit of it. Semb. Ibid.] 

If the privilege of the univerſity is allowed upon record in the 
ſame court, it ſhall be afterwards allowed upon motion in another 
caſe, but otherwiſe it muſt be pleaded. Sal. 450. Skin. 665. 

[By Vat. 17 G. 2. c. 40. C. II. no perſon ſhall retail wine in ei- 
tier univerſity without licence from the chancellor or vice- chancel- 
lor of Oxford, or the chancellor, maſters, and ſcholars of Cam- 
brize, reſpectively, on pain of 5/. But this is not to affect the 
pririle es of the mayor, Sc. of C d.] 
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Sthool and Sthoolmalter. 
DUT by conft. The. Arundel in conc. Oxon, H. 4. magiſtri, &c, da 


centes in artibus aut grammaticd pueros, &c. de materia aliqua 
theologicd contra determinata per ecclefaam, nullatenus ſe intromittant 
enſiruendo eoſdem, nec permittant ſcholares, &c. de fide, &c. diſputare, 
ne per ordinarium gravit' puniantur. Lind. 283. 

So by ff. 23 El. 1. a ſchoolmaſter or teacher preſuming to teach 
contrary to this act, (viz, who abſents from church for a month, or 
is not allowed by the biſhop or ordinary of the dioceſs,) being con- 
vict, ſhall ſuffer a year's impriſonment, without bail, and be 
diſabled to be a teacher of youth. 

And he who keeps ſuch a ſchoolmaſter ſhall forfeit for every 
month 10. ' 

90 by the ,. 1 Fac. 4. no perſon ſhall keep a ſchool out of the 
univerſities, except in ſome public or free grammar ſchool, or in 
ſome gentleman's houſe, not recuſant, or licenſed by the archbi- 
ſhop or biſhop of the dioceſe, on pain of 4os. per day, c. 

So by ft. 13 & 14 Car. 2. 4. every ſchoolmaſter of a public or 
private ſchool, c. ſhall ſubſcribe the declaration therein; and if 
any teach, as a tutor or ſchoolmaſter, before licence from the 
archbiſhop or biſhop of the dioceſs, &c. or before ſuch ſubſcription, 
(but ſubſcription, only as to his conformity to the liturgy, is now 
taken away by ff. 1 FV. & M. 8. and 5 Geo. 6.) he for the firlt 
offence ſhall have three months impriſonment ; for the ſecond 
the like, and forfeit five pounds. 

By ff. 17 Car. 2. 2. it ſhall not be lawful to teach any public or 
private ſchool, unleſs he firſt ſubſcribe the oath againſt taking up 
arms, &c. and frequent divine ſervice, on pain of 4o/. 

By /. 12 Ann. 7. he ſhall ſubſcribe declaration to conform, Er. 
have licence, &c. receive ſacrament in a year before, take the 
oaths, and ſubſcribe declaration againſt tranſubſtantiation, and not 
afterwards reſort to conventicle, &c. But this is now repealed by 


ft. 5 Geo. 6. 


By Ag. 5 El. 1. every ſchoolmaſter, public or private teacher el 
children, ſhall take the oath of allegiance. 

By A. 7 Fac. 6. he ſhall take it before the biſhop of the dio- 
ceſs or ordinary in open court. 

By fl. i W.& M. 8. inſtead of the former oaths, the oaths 
thereby preſcribed, 

By . 13 & 14 W. 3. 6. 1 Ann. 22. & 1 Geo. 13. he ſhall 
take the oaths of allegiance, ſupremacy, and abjuration. 

The /. 23 EL. 13 & 14 Car. 2. extend to an uſher, or other 
aſſiſtant to a ſchoolmaſter. 

And if a ſuit is inſtituted in the eccleſiaſtical court for keeping 
a ſchool without licence, a prohibition lies. Dub. Sal. 67% 
R. Carth. 464, 5. 


A e. 
Vide Juſtices, (M. 10.) 


VOL UNTAMEE SS 1 
Vide Chancery, (4 D. 22.) 


VOLUNTARY CONVEYANCE. 
Vide Chancery, (2 T. 9. 16.—3 M. Ff.) 


VOLUNTARY SETTLEMENT. 
Vide Chancery, (3 N. 5.4 H. 9.) 


VOTING IN PARLIAMENT. 
Vide Parliament, (C. 26, &c.) 


5 0 U C'S 
Vide Eſtates, (B. 29.) Voucher, (D. 1, &c.—E. F.—1, 2.) 


Na ee 


(A) Voucher. 
(A. 1.) In what Actions it lies. 


OUCH ER lies in real actions, where the tenant vouches 
ſuch an one, who is bound to warranty, ta defend the right 

againſt the demandant, or to render in value. Co. L. 101. 6. 

It lies in all real actions for recovery of land, except 4% e. 
Vide infra. 

In right of a ward. 2 Rel. 744. J. 47. 

In right of advowſon. 2 Rol. 745. J. 3. 

So in a writ of admeaſurement of paſture. 2 Rel. 745. J. 29. 

But in af/ize the tenant cannot vouch ; for it is feſtinum re- 
medium, 2 Rol. 745. J. 21. 

Nor in a writ of entry in the nature of an aſſiſe; for it is con- 
trary to the ſuppoſal of the writ. 2 Rol. 745. J. 25, 

So in partition the defendant cannot vouch. 2 R. Ma. 21. 

Nor in dower againſt the heir. 2 Rol. 745. J. 14, 

Or quad ei deforciat for recovery of land, claimed as dower ; for 
it is in the nature of dower. 2 Rol. 744. J. 42, 

Nor in a quare impedit, for danger of a /apſe. 2 Rel. 744. J. 52. 

Nor in ejectment of ward. 2 Rel. 744. J. 47. 

Nor in ſcire facias to execute a fine. 2 Rel. 745. J. 4. 

Nor in quod permittat. 2 Rol. 745. J. 15. 

Or writ of intruſion. 2 Rol. 745. J. 17. 


(A. 2.) How it ſhall be made. | 
A tenant may vouch generally without ſhewing cauſe. 


2 Infl. 246. 
Ff 3 (A. 2.) 
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(A. 2.) When Cauſe ſhall be ſhewn, 


But he muſt ſhew cauſe for the voucher, when the voucher iz 
out of the common courſe; as if a man vouches himſelf, 
2 Nol. 753. 4 10. 


Or himſelf and a ſtranger; himſelf and another parcener, Ce. 
2 Kol. 75 3. I. 15. 


(B) Counterplea of Uoucher. 
(B. x) By the Common Law. 


IF the tenant vouched, the demandant, by the common law, 

might counterplead, viz, hc might by replication ſhew, that 
ſuch voucher ougat not to be al:owed. 

As that the vouchee, or any ot his anceſtors, had nothing in 
the tenements. Fon. 412. 

That there was no ſuch perſon as the vouchee. 2 Inf, 245. 

That the vouchee was a vi/lein, 2 Inft. 245. 

That the vouchee was dead. 2 nf. 246. 

If iſſue be upon the counterplea, and at if privs the voucher 
makes default, after a pit cape returned and no appearance, the 
demandant ſhall have judgment. X. Jon. 412, 13. 


(B. 2.) By Statute. 
But now by the /. W. 1. 3 Ed. 1. 40. in writs of poſſeſſion; 


as mertdanceſtor, ayel, cofinage, nuper obiit, intruſion, and the 
like, if the tenant vouches, there ſhall be a counterplea, that the 
tenant, or his anceſtors, firſt entered after the death of him of 
whoſe ſeiſin the demandant claims. 

So in beſaile, and other actions ancgſtre! poſſeſſory. 2 Inft. 241. 

So in dower againſt a ſtranger, right of ward, Oc. for it is poſ- 
ſetlory in its nature. 2 /. 241. 

And it will be a good counterplea if the tenant, who vouches, 
is tenant by reſceit, by voucher, Oc. 2 Inft. 242. 

If his anceſtor, who abated, leaſed for life, and granted the re- 
verſion to A. who granted to the tenant, 2 /. 242. 

If A. and B. abated to the uſe of B. who afterwards granted 
to A., he being a coadjutor to the abatement, will be within the 
ſtatute. 2 1», 242. 

But there is no counterplea in a formedon, or other writ of right 
in t nature. 2 Inf. 241. 

Nor if the anceſtor who abated is evicted by A. who enfeoſfed 
the tenant. 2 % 242, 

If the ab»ior enfeoffs A. and takes back the eſtate to him and 
B. and then both vouch, 2 I1nft. 242. 

So by the /f. V. 1. 40. in writs of right, and alſo in poſſeſſory 
writs, there ſhall be a counterplea, that the vouchee or his an- 
ceſtors never had ſeiſin of the lands in demand, or the fervices 


of them, ſince the ſeifin of him by whom the demandant claims, 
an 
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and before the writ purchaſed, whereof he might enfeoff the 
tenant or his anceſtors, 

So if a body politic be vouched, that the bedy, or their predeceſſors, 
never had ſeifin, &c. 2 Inft. 244. 

If hutband and wife are vouched, that the wife, or her anceſlors, 
never had, Sc. 2 Inſt. 244. 

if two are vouched, that ene of them, Ec. had nit, Ec. 
2 Injt. 244. 

But there is no counterplea within this ſtatute, if the vouchee 
had for life or for years, jointly with another, &c. for it may be 
by feoffment de facts, or other conveyance. 2 If. 244. 

If he ever had ſeiſin, though it is avoided or determined, 
2 Inſt. 244. 

It the vouchee is preſent in court, and enters immediately into 
warranty, the demandant cannot counterplead. 2 I. 243. 

If the demandant  counterpleads, and the tenant waives his 
roucher, he may afterwards plead in abatement or bar. 2 Ist. 242. 

So if he demurs to the counterplea, and it is adjudged againſt 
kim the ſame term. 2 /. 243. 

But if the demurrer is adjourned to another term, it is pe- 
remptory, and there ſhail be judgment againſt the tenant, 


2 I. 243. 
(C) Vevoucher. 


Ir the ſerif, upon the ſummons, returns the vouchee to be 

dead, the voucher afterwards may vouch another of the blood 
of the firſt vouchee. 

30 if it is returned upon the capias ad wvalentiam againſt the 
youchee, or upon the petit cape upon his default. 

So if the cauſe of voucher be traverſed, where the cauſe ought 
to be ſhewn, the tenant may waive and vouch another im- 


mediately. 


(D) What Proceſs call be againſt a Aouchee. 


HE vouchee may appear gratis, and enter immediately into 
warranty. 

If he does not appear, a ſummons ad warrentizandum goes 
againſt him, Co. L. 101. 6. 

If, upon the ſummons, the ſheriff returns i, an alias and 
plurier go. Co. L. 101. b. 

If he does not appear upon the pluries, a ſequatur ſub ſus pericula. 
Co. L. 102. a. 

And the tenant muſt procure the vouchee to appear, otherwiſe 
there ſhall be judgment for the demandant againſt the tenant for 
failure of his voucher. Co. L. 102. a. 

It, upon ſummons, Sc. the ſheriff returns, that he has ſummoned, 
and the vouchee does not appear, a grand cape ad valentiam goes 
againſt him. Co. L. 101. 6. 

If nibil be returned, and {till he does not appear, an alias grand 
cape, pluries, and ſequatur ſub ſus periculo. Co. L. 101. b. 
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If the tenant does not yet appear, there ſhall be judgment 
againſt the tenant for the demandant, and alſo for the tenant to 
recover in value againit the vouchee. Co. L. 101. b. | 

So if the vouchee appears, and afterwards makes default, 3 
petit cape ad valentiam goes againſt him, and upon his ſecond . 
fault, judgment againſt the tenant, and for the tenant againſt the 
vouchee. Co. L. 101.6. 

There ought to be nine returns between the tee and return of 
the ſummons ad warrantizandizm. 2 Inſt. 240. 


(D. 2) If he be an Infant. 


If the vouchee be an infant, the parol ſhall demur till his ful! 
age. 2 Infl. 245. 

If the tenant alleges him to be an infant, and the demandant 
ſays otherwiſe, a ſummons ad viſum goes. 

And if nibil is returned, and he does not appear, an alias, 
pluries, and ſequatur ſub ſus pericule, and if the vouchee does not 
yet appear, there ſhall be judgmrnt for the demandant. 

If the vouchee appears, and is adjudged upon the view to be 
of full age, a ſummons ad ⁊barrantinandum goes againſt him, and 
upon nil, an alias, pluries, i ſequat', Oc. ut ſupra. 


(D. 3.) If he be a Torcigner. 


How it ſhall be, if the vouchee lives out of the juriſdiction of 
the court where the plea is depending ; as if it 1s in Londen, a 


county palating, &c. vide peſt, (H.) 


(E) Count againſt a Uouchce. 


WY HEN the vouchee enters into warranty, he ſtands in the 
place of the tenant, and the demandant counts againſt him 
as againſt the tenant. 2 nf. 241, | 


(F) Fleas by Him, 
(F. 1.) In Abatement. 


80 the vouchee may plead, as the tenant may. 

As he may plead in abatement, that the demandant took 
huſband after the laſt continuance, or is outlawed, excommu- 
nicated, Ec. | 

So the vouchee may plead in bar, all pleas in eſe, at the time 
of the youcher, | | 


(G) Judgment. 


17 the vouchee, after plea of nothing by deſcent, and iſſue there- 
upon, makes default at % privs, judgment may be againſt the 
tenant, or conditional againſt the vouchee, if he has an eſtate I 
| C 
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che ſaid county, and if not, againſt the tenant. R. 2 Cro. 618, 
Dub. how it ſhall be, Cro. El. 46. 


(H) Foreign Uoucher, 


I the plea be in London, where the tenant vouches to warranty 
one in a foreign county, by the /. G. 12. and 9 Ed. 2. the 
demandant ſhall have a ſummons ad warrantizandum againſt the 
vouchee, returnable in C. B., and the record ſhall be removed 
thither by recerdare, and the mayor and bailiffs, being required 
by the ſame writ, ſhlall give day to the parties to appear there at 
the return of the writ, and, after the warranty determined, the 
C. B. remands the record, and the vouchee ſhall be commanded 
to anſwer there the plea in chief. 2 . 324. 

And it the demandant recovers, the tenant ſhall have a writ in 
B. to the mayor and bailiffs to extend his land, and return the 
extent to B, and then he ſhall have a writ to the ſheriff of the 
county where the vouchee was ſummoned, that he cauſe him to 
have of the land of the warrantor ad valentiam. 2 Inſt. 324. 

And there ſhall be the fame remedy, where a foreigner is 
vouched, in Cheſter, Durham, courts of Antient Demeſne, &c. 
2 Inſt. 325. 

And where any foreign plea is pleaded, upon which the court 
cannot proceed. 2 Inf}. 325. : 

By the ft. 9 Ed. 2. the ſtatute of 645. 12. is altered, ſo that 
the record ſhall be removed from London to C. B. and the 
juſtices there ſummon the vouchee before them, and the pleading 
ſhall be there; and if the tenant does not appear, there ſhall be 
a petit cape to the mayor, to give judgment againſt him, if he 
cannot fave his default. 2 /. 325. 

If the tenant vouches A. in Londen, and B. in a foreign 
county, the record ſhall be removed in toto, for proceſs muſt be 
2zainit all the vouchees at the ſame time, and when the warranty 
is determined, it ſhall be remanded pro tot. 2 1nft. 326. 

in C. B. the juſtices may proceed to determine the warranty. 
2 Inft. 326. | 

And, if the vouchee vouches over, award proceſs againſt the 
vouchees toties quoties. 2 nfs. 326. | t 

So the tenant may be eſſoined in B., and the demandant, if 
ke makes default, nonſuited. 2 Il. 326. 

If huſband and wife vouch, and the huſband makes default, 
the wife may be received in C. B. Semb, 2 Inf. 326. 

But none ſhall plead in chicf, except in the inferior court. 
2 Int. 326. 

And after warranty determined, there ſhall be a procedend. 
2 buſt. 326. 

After the plea determined againſt the tenant in the inferior 
court, the tenant may ſurmiſe, that execution is ſued againſt him, 
and pray a venire facias recordum. 2 Inſt. 326. 

And thereupon the juſtices of C. B. award 7 extendi et ap- 
freciqri facias againſt, him to the mayor, Sc. 2 7½. 32S, 7. | 

| | ide 


— 
— 


4 F GO.” . 


x.” 


0 0 


. - w= LI a I 
| = . 7 
— & *! Ye, «wa * 1 * 2 * . 


24 


TT WOOL CEHESE 


Vide more concerning Voucher, in Abatement, (I. 28.) — Cann 
(O. 2.) Heſbates, (B. 28.)—Garranty, (K. 2.) —Pleader, (2 J. 18, 
—3 A. 6.—3 E. 5.) | 


D 
Fide Admiralty, (E. 13.) —Cepyheld, (S. 1, &c.) Ireland, (F.) — 
Preſcription, (E. 2.) | 
—— of Parliament. 
F ide Parliament, (G. 1, &c.) 


\ 


1 
(A) Uſes; by the Common Law, 


N uſe by the common law was a truſt r poſed in him who 
| A had the eſtate of the land, that ce//u# gue uſe raight take the 
profits. Co. L. 272. . 2 Lev. 15. 1 And. 312. 

And was not iſſuing out of the land, but collateral to it, and 
annexed in privity to the eſtate of the land, and the perſon of 
him who had the eſtate, Co. L. 272. 5. 1 Co. 121. 6. 

And therefore no remedy by Sion, or otherwiſe, was giren 
for it by the common law. 1 And. 318. 

All uſes were in , in pofſeſſion, reverſion, or remainder, or 
in contingency, which by poſſibility might come in ee upon a con- 
tingency.. 1 Co.-121.b. Vide pat, (K. 5,0.) 

And to every uſe there were two incidents inſeparable, vs. 
1. Confidence in the perſon, expreſs or implied. 2. Privity in 
eſtate, expreſs or implied. 1 Co. 121. 5. 

So all mheritances local, as lands, rents in eſe, liberties, and 
franchiſes viſible and local, may be conveyed to an uſe. Ju. 127. 

Liberty of reiorna brevium. Fon. 118. 

So an advowſon in gre, common for ſo many cattle. 

on. 118, | 

But perſonal inheritances, which have no relation to lands or 
hereditaments local, cannot be conveyed to an uſe. Jon. 127. 

As an aunuity, office of truſt which requires perſonal ſervice, 
a way, authority, Sc. Jon. 127. 

Uſes at the common law were, in ſome reſpects, as chattels; 
for they pailed by deviſe. 1 Co. 121. Vide Deviſe, (A.) 

So they paſſed by a grant of all hereditaments z for it was a de- 
ſcendible inheritance. Al. 14, 15. 

A feoffment by tenant in tail, of an uſe, gave an eflatc only 
for his own life. Ds. 29, ; 

So by the common law an uſe, though ſuſpended, might be de- 
viſed; as if A. and three others were ſeiſed to the uſe of A., though, 
as to a 4th part, the uſe was ſuſpended, yct 4. might deviſe che 

whole 3 
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whole ; for when he dies, his part, as to the poſſeſſion, goes ta 
the ſurvivors. 1 Les. 257. Vide Deviſe, (A.) 

So if ſeoffees to an ute were diſſeiſed, cui que uſe might deviſe, 
that the feoffees enter and convey to B. 1 Leo. 257. 

And to avoid milc.nef> by ſecret conveyances to an uſe, by the 
f.1 R. 2. 9. enlarged by the ff. 4 H. 4. 7. and explained by the 
J. 11 H. 6. 3. an action was given to the difſeifee, againit the 
herne of the profits, who was ciανꝗ que uſe. 1 Co. 123. a. 

And» though by thoſe ſtatutes it was enacted, that the writ 
againſt the pernor ſhould not abate for nau-tenure, by equity it 
was extended, that it ſhould not abate by plea of joint-tenancy, or 
diſclaimer. 1 Co. 131. a. 

So by the /, 1 H. 7. 1. a formedon was given againſt the perner 
of the profits, | 

And this extends to a /c:re facias to execute an eſtate- tail in re- 
mainder. 1 Ce. 131. 6, 

By the /. 4 H. 7. 17. and 19 H. 7. 15. feoffments to uſes are 
made void, which defraud the lords of wards, reliefs, heriots, 
purchaſ:s made by their villeins, Sc. or others, of their exe- 
cutions. 

And by the /. 1 R. 3. 1. which was more general, all feoff- 
ments, grants, &c. by cui gue ſe are conſirmed againſt him and 
his feoffees. R. 1 And. 29. 

So gainſt a difſeiſor of his feoffees, 1 Co. 131. 6. 

So grants of rent by ce/ui que uſe are confirmed, 1 Co. 131. b, 

Executions by elegit. 1 Co. 131. 6, 

Grants, or feoffments by lim after a conveyance to him by the 
diſſeiſor of his feoffees. 1 Co. 131. 6, 


(B. 1.) Since the Statnte 27 H. 8. 10. 


PVT to avoid miſchief by ſubtle and clandeſtine uſes, the 

t. 27 H. 8. 10. enacts, that where any perſons ſhall be ſeifed of 
any lands, or other hereditaments, to the uſe, confidence, or truſt 
of any other, by reaſon of any bargain, fale, feoffment, fine, re- 
covery, covenant, agreement, will, or otherwiſe, all ſuch per- 
ſons who have ſuch uſe, confidence, or truſt in fee, tail, for 
lite, years, or otherwiſe, or in reverter or remainder, ſhall be ad- 
judged in lawful ſciſin and poſſeſſion of the fame lands, &c. in 
juch like eſtates as they had or ſhall have in the ute, Sc.; and 
the eſtate, poſſeſſion, Oc. of him ſeiſed to the uſe, ſhall be ad- 
judged in him that hath the uſe, after ſuch quality, form, and 
condition as he had in the uſe. 

And therefore, by this ſtatute, all uſes were intended to be 
extirpated, 1 Co. 125. 

And the means, intended for the extirpation of uſes, was the 
execution of the poſſeſſion to the uſe. 

And therefore in all conveyances of lands, tenements, or he- 
reditaments to the poſſeſſion, ſhall be executed to the uſe. 

And this where the uſe is created of a rent ſince the ſtatute, 
as well as of a rent in eſe before. R. Dy. 362. b. Bend. pl. 299. 


I And. 51, 52, 
1] (B. 2.) 
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(B. 2.) What Uſes are executed by the Statute, 


Put to every uſe executed within this ſtatute four things muſt 
concur, wiz. 1. A perſon ſeiſed to the uſe. 2. Ceflui que uſe in 
eſe. 3. An uſe in g. 4. Transferring of the eſtate out of which 
the uſes ariſe to the cęſtui que uſe. 1 Co. 126. a. 136. a. 

And therefore, if the fate of the feoffees was deveſted by dif. 
ſeiſin, or alienation, to ſuch as could not be ſeiſed to the fir 
uſes, thoſe uſes cannot be executed till re-entry of the feoffees, or 
recovery by them, 1 Co. 126, 

And if their entry or action was barred, they can never be exe. 
cuted. 1 Co. 126.6. 

So if cgſtui que uſe had made a feoffment, the right to the uſe 
cannot be executed till re-entry by the feoffees. 1 Co. 126. a. 

So a future or contingent uſe cannot be executed till it comez 
in e. 1 Co. 126. 4. 136. a. 

For all uſes in ee are executed immediately, and when the con- 
tingency happens, a poſſibility of entry, or guafe ſcintilla juris re- 
mains in the feoffees, which will ſerve for ſuch future uſe, 
1 Co. 129. b. 130. 5. Dy. 340.6. 

50 no uſe ſhall be executed, which is limited contrary to the 
rule of the common law; as if it is limited to A. for years, re- 
mainder to the right heirs of B., for a freehold cannot be in 
abeyance, R. 1 Co. 130. 

Or if an uſe in remainder is contingent, and the particular 
eſtate fails before the contingency happens. 1 Co. 130. Vid 
Eſtates, (B. 13, &c.) | i 

Or if an uſe is limited in tail, with a proviſo that he ſhould not 
ſuffer a recovery, Cc. which is repugnant. 1 Co. 130. 4. 138. a. 
Vide Condition, (D. 5.) 4. 

If an uſe is limited to the heirs of B. and no particular eſtate 
to ſupport it in the mean time. R. 4 Med. 154. Ca. Parl. 104, 
Vide Eflates, (B. 13, &c.) 

So where a term for years is granted to the uſe of another, the 
uſe cannot be executed by the ſtatute ; for the grantee is not 
ſeiſed. Dy. 369, a. 1 And. 294. 

So if a termor makes a leaſe for a leſs number of years, and 
afterwards grants the reverſion of the term, nothing paſſes with- 
out attornment; for the uſe cannot be executed by the ſtatute, 
though it was upon a valuable conſideration, KR. 2 J. 
217. 232. 


(C) How raiſed, 


1 are raiſed by tranſmutation of the poſſeſſion; as upon 2 
fine, feoſfment, common recovery, &c. Co. L. 271. . 
Or out of the eſtate of the owner of the land; as by bargain 


and ſale. Co. I. 271. 6. Vide Bargain and Sale, (B. 1, &c.) 


By covenant, upon good conſideration, to ſtand ſeiſed, Ee. 
Go. L. 271. b. Vide Covenant, (G. 1, &c.) 
G. §. being ſeiſed in fee of lands, in conſideration of a mar- 


riage to be had, between him and A. S. by indenture, yr” 
mle 


1 
himſelf on the one part, and the ſaid A. S. and V. S. on the 


other, gives, grants, enfeoffs, aliens, and confirms to A. S. and 
V. S. and their aſſigns, lands then in his own poſſeſſion, habendum 
to the uſe of the ſaid A. S. for liſe, remainder to the heirs of her 
body begotten by the ſaid G. S. who covenants that the lands ſhall 
remain to the ſaid uſes; this is a covenant to ſtand ſeiſed to uſes. 
2 Wilſ. 22.* 

So where T. X., being ſciſed in fee of lands by leaſe made 
betweerf him and C. K., * and ſold the ſaid lands to 
C. K. for a year, and by releaſe dated the next day, made be- 
tween the ſaid parties, granted, releaſed, and confirmed to the 
ſaid C. K., after the death of him the ſaid T. K. all that, &c. with 
ſeveral limitations over; this was held to operate as a covenant. 
to ſtand ſeiſed to uſes. 2 Wil. 75.% 

So by will; for a man may deviſe lands to the uſe of another. 
R. 1 Leo. 253, 4. Vide Deviſe, (I.) 

But an uſe cannot be raiſed upon an uſe. 1 Lev. 6. 149. 
Fide Bargain and Sale, (B. 3.) 


D) Pow declared, 
(D. 1.) What ſhall be a ſufficient Deed for it. 
AN uſe cannot be declared by pare! without deed or other 


writing; and therefore a bargain and ſale, or covenant to 
ſtand ſeiſed, Sc. is not good without deed. Vide Bargain and 
Sale, (B. 4.)—Covenant, (G. 1.) 

So the uſe of a fine, recovery, or feoffment, cannot ariſe to a 
ſtranger by parol, except in ſpecial caſes. 

90 a fine upon grent and render cannot be averred to be to 
another uſe than it imports, without writing. 2 Co. 75, 76. a. 

90 a fine of a rent cannot be declared to the uſe of a ſtranger 
without a deed. R. 2 Rol. 788. J. 27. 

And now by the /. 29 Car. 2. all declarations of truſt of any 
lands ſhall be manifeſted and proved by writing, ſigned by the 
party having power to declare ſuch truſt. 

And therefore an abſolute deviſe to A. ſha!l not be averred to 
be made upon truſt for a ſuperſtitious uſe. R. 1 Sal. 162. Vide 
pf, (D. 2.) 

But a deed indented, or poll, precedent to the fine, recovery, Oc. 
is ſufficient to declare the uſes thereof. 

90 if a man makes a feoffment to the uſe of ſuch perſon, and 
for ſuch eſtate, as he ſhall declare by his will, his will is ſufficient 
to declare the uſes. Co. L. 111, 112, R. 1 Vent. 194. 

90 if a deviſe be to B. to the uſe of D. the will is ſufficient to 
7 the uſe, Mo. 107. Poph. 4. 2 Vent. 312. Vids poft, 

2.) 

If the deviſe is to A. and B. and their heirs, to the uſe and in- 
tent that they permit G. to take the profits for his life, and, after 
his death, that they ſtand ſeiſed to the uſe of the heirs of the 
body of G. it will be a uſe executed in G. in tail. R. Lut. 824. 


Sal. 679. 
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So if a man deviſes land by his will, and afterwards makes 4 
feoffment to the uſe of ſuch perſons, and for ſuch eſtates, as he 
has declared by his will, though the feoffment is a countermand 
of the will, yet it is ſufficient to declare the uſes of the ſeoffment, 
R. Mo. 786. 3 Ca. Ch. 10c. 

So if a lord of a manor releaſes to his copyholder and his heirs, 
to the uſe of B. this releaſe is ſuſſicient to declare the uſe; for 
a rent might be reſerved upon it. R. 2 Rel. 788. J. 35. 

So if a man covenants to make an aſſurance by fine, feoffment, 
Sc. which ſhall be to the ſame uſes, a fine, Qc. afterwards, with. 
out a new agreement, ſhall be to the uſes of the covenant ; though 
by the deed in which the covenant is, it was to B. and his heirs 
upon condition, and the feoftinent or tine is to him and his heirs, 
generally, which imports an abſolute eſtate. R. Cro. El. zoo. 

So if there be a deed between an huſband of the one part, and 
his wife of the other part, agreeing that a fine ſhall be levied to 
ſuch uſes, it is ſuſſicient to declare the uſes; for it is a deed poll, 
R. 4 Med. 264. 267. | 

So every writing which ſhews the agreement and intent of the 
parties. 4 Mod. 264. Ca. Parl. 145. | 

As a covenant to levy a fine of all his land, which for 24 acres 
ſhall be to the uſe of B., and he afterwards levics a fine oi 
24 acres of land only. Dub. 2 Rol. 791. J. 25. 

A deed, though it be afterwards eraſed, and the ſeals torn off, 
by accident. Lut. 226. 

A deed of bargain and ſale, or feoffment, though no inrolment 
or livery enſues. 4 Med. 26.4. 

So the uſes of a fine, C. may be declared by a deed ſubſequent 
to the fine. Dy. 136. a. Cont. Gro. El. 218. K. acc. 9 Co. 10. 
15. 2. Mo. 192. K. 2 Rol. 782. G. 1 And. 125. 

And though a ſubſequent deed declares the intent of the parties 
to be, that a fine ſhall be levied to ſuch uſes, it is ſufhcient, 
though it does not exprefoly ſay, that it was the intent at the time 
of the fine, Sc. Senrb. cont. Mo. 192. 

And though by the /. 29 Car. 2. 3. it is enatted, that all de- 
clarations of truſt, Cc. ſhall be manifeſted in writing, yet uſes 
and truſts may be declared by a ſubſequent deed by the /, 
4& 5 An. 16. | 

So there may be an information for the diſcovery of a truſt by 
parol to ſuperſtitious uſes; for the f. 29 Car. 2. does not bind 
the king. K. 1 Sal. 162. : 

So if a deed be to declare the uſe of a fine, which varies in 
ſome circumſtances, yet it ſtall be to the ſame uſes by conſtruc- 
tion of law, if nothing appears that it was to another intent. Ca. 
Parl. 144. R. 5 Co. 26. b. : 

So if the uſe of a fine be declared by a deed precedent, which 
agrees in time, parties, quantities, and other - circumſtances, no 
averment ſhall be admitted that it was to other uſes, Co. 
Parl. 144. K. 5 Co. 26. ö. 

But if the feoffor, conuſor, c. aſter the fine, &c. and before 
a ſubſequent deed to declare the uſes, wakes any mean eſtate or 


incumbrance, it ſhall not be ayoided by ſuch ſubſequent declara- 
tion, 
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non, without proof that the fine was intended to the ſame uſcs. 
N. 9 Co. 11. 0, | 

So if the declaration of uſes be by deed ſubſequent, the fine 
may be averred to be to other uſes. R. 9 Co. 11. 4. Ca. Parl. 144. 

So if it be by deed precedent, where the fine varies, in time, 
number of acres, or other circumſtances, from the deed. X. 
2 Cro. 29. 5 Co. 26.b, Mo. 723. 

So if there be a precedent deed to declare the uſes of a fine, 
Ec. and it varies in quantity of acres, any of the partics, time of 
lerying, or like circumſtances, it may be averred by pare to be to 
the ſame uſes. R. 2 Co. 76. a. 

If the deed be, that a fine ſhall be levied to four perſons, and 
two die, and it is levied to the ſurvivors, it ſhall be to the ſame 
uſes. R. 2 Rol. 799. J. 25. 

80 if a common recovery be ſuffered «7 Mich, and by in- 
denture 14 Nov. it is declared, that all recoveries hereafter to be 
ſuffered ſhall be to ſuch uſes ; this is not ſufficient to lead the uſes 
of a recovery before, in the fame term, (though all the term in law 
is but one day,) without an averment that ſuch was the intent; 
R. 2 Rol. 799. l. 10. 

The declaration of a uſe is but the direction of a truſt. 
Mo. 610. 

And ſuch writing, words, or circumſtances, as manifeſt the 
intent and mind of the feotfor, are a ſuſſicient declaration of a uſe. 
Me. 610. Vide paſt, (L. 3.) 

As if upon a feotfment to A. and B. they by another deed 
agree, that after 100 years the feoffor and his heirs thall have it 
again; this 1s ſuſhcient to declare the uſe to the feoſfor aſter 100 
years. R. Mo. 723. 

[If a father, tenant for life, and ſon in tail, with remainders 
over, on an advantageous marriage for his ſon an infant, join in 
executing articles, whereby the father covenants that, after the 
ſon's coming of age, they will join in fine and recovery of the eſtate 
to divers uſes, and they accordingly join in ſuch fine and reco— 
very; the ſon's executing theſe articles is not ſuſſicient to declare 
the utes of fine and recovery. Nightingale v. Earl Ferrers, 


. 1733. 3 P. V. 206.] 


(D. 2.) To what Uſe it ſhall be, when there is no Declaration. 


If a fine is levied, and no uſe declared nor conſideration paid, 
it ſhall be to the uſe of the conuſor. 2 Rel. 7581.7. 42. 

So if a common recovery is ſuffered, it ſhall be to the uſe of 
tim who ſuffers the recovery. Dy. 146. b. 2 Rel. 78 1. J. 40. 789. 
447. D. 9 Co. 8. b. 

So ſince the . quia emptores terraruin, a feoſfment, without a 
ule declared or confideration paid, ſhail be to the uſe of the 
ſeoffor. 2 Ret. 781. J. 35. K. Dy. 146. bo Acc. 2 Lev. 77. 

Though tenant for life, and he in remainder in tail, join in a 
ſoffment to A. and his heirs, to make him a tenant to the Pre. 
K. Pal, 359. 

Or 
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. 
Or if tenant for life ſurrenders to him in remainder in tail, td 
make him tenant to the precibe. R. Pal. 359 

Or tenant in tail levies a fine to A. and his heirs for ſuch art 
intent, and ſeven years after ſuffers a recovery without declaring 
the uſe. R. Eg. R. 16. 

And it ſhall be to A. and his heirs till the recovery, without any 
uſe declared by the * 29 Car. 2. 3. for the intent appears by the 
voucher. R. Eg. R. 17. 

And a fine, recovery, or feoffment, ſhall be to the uſe of the 
feoffor, Sc. in the ſame plight, and for the ſame eſtate, as he had 
before; as if two jointenants levy a fiiie, Ec. it ſhall be to their 
uſe jointly. 2 Co. 58. a. 

If tenant for life and he in reverſion levy a fine, it ſhall be to 
the one life, to the other in fee. 2 Co. 58. a. 

So if he ſuffers a recovery. R. Pal. 45. Lat. 82: Noy, 55; 

So if the owner of the land and a ſtranger join in a fine, the 
uſe ariſes wholly to the owner, and nothing to the ſtranger. 
2 Co. 58. 5. K. 2 Rol. 789. J. 50. | 

So if huſband and wife, of the wife's land, it ariſes wholly to 
the wife. R. 2 Co. 58. ö. Fide Baron and Feme, (G. I.) 

So if the uſe declared is void or impoſſible, it ſhall be to the 
uſe of the feoffor; as a ſeoffment to the uſe of A. and there is no 
ſuch perſon in rerum natura. Dol. 112. 

So a fine ſur gront and render, if the uſes upon the render are 
void in toto, ſhall be to the uſes to which the render is intended, 
Mo. 488. 

A feoffment to the uſes mentioned in ſuch an indenture, and 
there is no ſuch indenture, ſhall be to the uſe of the ſeoflor. 
Dal. 112. 

But if tenant in tail, remainder to himſclf in fee, levies a fine, 
without declaring the uſe, it ſhall be to himſelf in fee. 

So if tenant in tail, remainder to B. in fee, ſuffers a recovery, 
without declaring the uſe, it ſhall be to him in fee; for he had 
a power to do it, and it ſhall be intended to that intent. Pol. 526. 
R. P. 8 An. Ld. Altham and Angleſey. Eq. 0 

And the uſe follows the nature of the land, ſince the ,. 27 
H. 8. 10. as well as before. R. 1 Co. 127. 2 Co. 58. 2 Ka. 
780. J. 26. 

And therefore the uſe of land of the nature of borough Engl; 
ſhall deſcend to the youngeſt fon 2 Kal. 780. 7. 28. ; 

So if the land was of the nature of gavellind, he ſhall be at- 
terwards ſeiſed in the ſame manner ; for the uſe follows the na- 
ture of the land. 2 Rol. 780. J. Zo. 

If the feoffor was ſeiſed of the land, as heir of the part of his 
mother. Co. L. 13. a. Viae Diſcent, (C. 6.) 

So if an uſe be declared upon a contingency, the uſe in the 
mean time ſhall be to the feoftor, Sc. as if a man makes 2 feof- 
ment, and declares that after a marriage between him and A. it 
ſhall be to the uſe of him and his wife and to his heirs, the ule 5 
to him and his heirs, as before, till the marriage. X. 2 Nel. 791. 
J. 35. Pol. 58, 
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So if the feoffment be to the uſe of his will, or to the uſe of 
ſuch a perſon as he ſhall appoint by his will, the feoffees are ſeiſed 
* the uſe of the feoffor and his heirs in the mean time. Co. L. 
271. J. Pol. 58. 

go if the feoffment be to the uſe of ſuch a one for life, or for 
years, c. the uſe of the inheritance ſhall be to the feoffor. 
Co. I. 27r. 6. 

Or to — uſe of A. for life, remainder to B. in tail, the uſe of 
the fee ſhall be to the feoffor. Pol. 58. 

But if feoffees were ſeiſed to uſes, and before the /. 27 H. 8. 10. 
had levied a fine or made a feoffment, Sc. the ſecond feoffees, 
having notice, ſhall be ſeiſed to the ſirſt uſes. Pl. Com. 351. a. 
1 Co. 122. 5. 

Though the feoffment, Nc. was made to them upon a valuable 
conſideration. Pl. Com. 35 1. a. 3 Ce. 81. 

So if they had not notice, where the feoltment was without con- 
fderation. 3 Co. 81, 5. Pl. Com. 351. | 

Or upon conſideration of blood, &c. and not for money. 3 Co. 
81. 6. 2 Roll. 779. J. 17. 

Though the feoffment was to ceſtui que uſe himſelf; as if the 
feoſtment was to A. and his heirs male of his body, remainder to 
B. in fee, and the feoffees enfeoff A. (being conuſant of the uſes) 
to the uſe of himfelf and the heirs of his body, and A. dies 
without heir male, his heir general ſhall be ſeiſed to the uſe of B. 
in fee. R. per all J. Kel. 93. a. 2 Rol. 781. J. 25. 

So if A. covenants to ſtaud ſeiſed to the uſe of himſelf for life, 
remainder to his fon for life, with ſeveral remainders in tail, re- 
mainder to his right heirs, and after reciting the uſes, without 
conſideration grants his reverſion in fee to B. to the uſe of B and 
his heirs, B. ſhall be ſeiſed to the firſt utes, finc2 the /f. 27 H. 
8. 10. as before, having notice, Sc. K. 2 Rot. 795 J. 5. 

Yet where feoſfres to an uſe make a feoſt ment to others, not 
having notice, vpon a valuable conſideration, the ſecond teoitecs 
are not ſeiſed to the firſt uſes. 1 Co. 122. 6. 

90 if the feoffment was to three, of whom two were conuſant 
of the ſirſt uſes x but the third was not. Per 2 J. Heb. 350, but 
the two conuſant ſhall anſwer in equity. Hab. 350. 

So if the feoftment was to others, having notice, they are not 
ſciſed to the firſt uſes, where the firſt uſes were raiſe! without 
conſideration, or upon conſideration of blood only. 3 C. 81. 6, 
2 Rel. 779. J. 22: 

So if the feoſtment was to others, having notice, and expreſsly 
imited to their uſe, they are not ſeiſed to the firſt uſe, 

So a gift in tail ſhall be to the uie of the donee, though no 
uſe or conſideration be expreſſed. Dy. 146. 2 Ra. 781. J. 47. 

So a Icaſe for life, or years, ſhall be to the ule of the leſſee. 

2 Rel. 781. J. 50. 
So an alignment of a leaſe ſhall be to the uſe of the aſſignee; 
tor a conſideration is implied; as payment of rent to him in rever- 
hen, c. R. 2 Rial. 781. J. 55. 
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So if part was expreſſed to be to the uſe of the grantee, and 
nothing ſaid as to the other part, the whole ſhall be to the uſe of 
the grantee. R. 2 Rol. 782. J. 5. 

So if a ſine ſur grant et render was to B. with a render to A. in 
tail, and nothing ſaid of the fee, it was to the uſe of the conuſee, 
R. Ao. 46. 488. 

So if a recovery was to the intent they ſhould convey, it ſhould 
be to the uſe of the recoverors in the mean time. R. Ms. 103, 

So before the /. quia emptores terrarum, a feoſfment, without 
uſe or conſideration, was to the uſe of the feoffee in reſpect of lis 
tenure of the feoſſor. Dy. 146. 

So a fine ſur grant et render, upon the acknowledgment, {hall 
be to the uſe of the conuſee, otherwiſe there can be no render, 
R. Mo. 488. | 

If the render be to A. for ycars and then to the firſt, ſecond, 
c. ſons in tail, which remainders are void for want of a free. 
hold, the uſes after the term to A. ſhall be to the conuſee. 
R. Alc. 488. 

90 a deviſe to A. and his heirs generally ſhall be to the uſe of 
the devitee, and cannot be averred to be to another uſe. Semb, 
1 Sal. 162. Vide ante, (D. 1.) 

So a deviſe to A. and his heirs for the life of B. upon truſt to 
permit B. to take the profits for life, ſhall be a truſt, not an uſe 
executed in B. R. 2 Yent. 312. 


(D. 3.) To what, when different Declarations. 


If there be an indenture to declare the uſes of a fine, to be 
levied, and afterwards another agreement 1s made for the uſes of 


the ſame fine, by writing, as high or higher, the laſt agreement 


thall ſtand. 5 Co. 26. a. 

As if there be an indenture to declare the uſes of a fine, and 
aſterwards another indenture for the ſame purpoſe, the laſt in- 
denture ſhall direct the uſe. Mo. 107. R. that it may be averred 
to be to the uſe of the one indenture, or the other. 2 And. 46. 

If there be an indenture 29 Jun. to declare the uſe of a fine, 
and there be a deed 31/ Jan. between huſband and wife, which 
declares cther uſes, the fine ſhall be to the uſe of the laſt deed, 
where there was a variance between the fine and indenture 29 Jar. 
R. 4 Med. 261. Ca. Parl. 145, 6 

Though the variance be, that it was levied before, as well as 
where it is after, the time directed by the deed. R. 4 Mad. 201. 
Ca. Parl. 145. | 

But if a man by indenture covenants to make a mortgage, and 
to levy à fine to the uſe of the mortgagee, and before the fine in- 
groſſed, by another indenture agrees the fine ſhall be to the ſame 
uſe, with an addition, that the mortgagor ſhall take the profits in 
the mean time; this laſt indenture does not revoke the firſt, 
though it neither recites nor mentions it, for both ſhall be taken 


as one conveyance. R. 2 Rel. 793. J. 10. . 
| 0 
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So if huſband and wife, tenants for life, and to the heirs of 
the huſband, make a mortgage with a proviſo, that upon payment 
of 100 pounds they ſhall re-enter, and that all fines, &. ſhall be 
to the mortgages till payment, then to the huſband and his heirs, 
and a fine was levied, then the wiſe ſurvived and paid; the fine 
ſhall be conſtrued to be to her uſe, not to the uſe of the heir of 
the huſband. R. Cro. El. 744. 

So if a huſband and his wife, who has a jointure in the land, 
levy a fine in order to make a building leaſe, and that the wife 
ſhall have the reſerved rent for her jointure ; this, being for a 
ſpecial purpoſe, does not extinguiſh her jointure, nor ſubject it to 
a meſue charge made by the huſband between the jointure and leaſe. 
R. Skin, 238, 

[So if a man ſeized to him, and the heirs of his body, remain- 
der to his right heirs, by leaſe and releaſe conveys to truſtees to 
the uſe of himſelf for life, remainder to truſtees to preſerve, &c. 
to his intended wife for life, to his firſt and other ſons by her 
then marries, has iſſue, ſuffers a recovery, and by deed declares 
the uſcs to be to A. c. to fell, and ont of the money to pay 
debts, and to pay the reſidue, or re-convey lands unſold to him- 
ſelf and heirs, and A. conveys to B.; B. has no title, for the re- 
covery inures to the uſe of the ſettlement, and tenant in tail can 
convey a baſe fee, not void, but voidable by the ifluc in tail. Good 


right v. Mead, T. 5 G. 3. 3 B. M. 170g. ] 


(D. 4.) To what, when the Declaration is not by all Parties. 


If two joint-tenants levy a fine, and only one declares the uſes, 
it will be good for a moiety only, except where the other's conſent 
to ſuch declaration is proved. Lat. 82. Pal. 405. Noy, 77. 

80 if tenant for life, remainder in tail, ſuffers a recovery, in 
which the remainder-man is vouched; if he does not join in the 
declaration of the uſes, he is not bound, Lat. 82, Pal. 405. 


Ne, 77. 
(E) Tho may be ſeiſed to an Ike. 
Al L perſons capable of taking by feolſment, may be ſeiſed to 


an ule, 


(F) Who not. 


BRUT no one can he ſciſed to an uſe, who cannot execute an 
eſtate to the uſe ; and therefore a donee in tail, before or fince 
the t. 27 H. 8. 10. never can be {ciſed to the uſe of another. 
Go. L. 19. b. K. 2 Co. 78. a. R. 2 Kal. 780. J. 10. 15. 2 Cre. 
401. 3 Bul. 184. 
And if a gift be to him, habendum to him and the heirs of his 
body, to the uſe of him and his heirs, the uſe ſhall be rejected. 
2 Cri, 401. Or it will rather be a limitation at common law, and 
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not by way of uſe, and the word «ſe ſhall be rejected. R. Cy;, 
Car. 231. 245. 

So no one can be ſeiſed to an uſe, againſt whom an attachment 
does not he out of Chancery to compel the execution of the uſe ; 
and therefore a corporation cannot be ſeiſed to an uſe. 1 Co. 122, 
D. M. 9 V. 3. Inter Jones and Moſeley, (Reported in Comynd's 
Reports, 29.) | 

Nor the king. Mo. 374. 

And therefore if a leſſee in truſt for B. is attainted of treaſon, 
whereby the term is forfeited, the king will not be ſubject to the 
truſt, 2 Kol. 780. I. . Dub. Hard. 469. 

If A. to whom a bond, &c. is given in truſt for B. becomes fel 
de ſe, the king ſhall not be truſtee. ©, Hard. 176. 

So no one can be ſeiſed to an uſe who does not come in, in 


privity of the eſtate; as a diſſeiſor, abator, or intruder. 1 Cz, 


122. a. 139. 6. 

'Fenant by the curteſy or in dower. 1 Co. 122. a. 

So, if an uſe be to A, for life, remainder to B. and A. makes 
a feoffment to another, who has notice of the uſes, the feoffee 
ſhall not be ſeiſed to the firſt uſes ; for he is not in, in privity of 
the eſtate of the feoffor; but has another eſtate, 1 Co. 122. 5. 

So perſons, who claim paramount, c. cannot be ſeiſed to an 
uſe; as a lord by efcheat. 1 Cs. 122. a. 139. 5. All. 14. 

The lord of a villiin, or who enters for mortmain, or recovers in 
a cefſavit. 1 Co. 122. 0. ; | 

So an alien cannot be ſeiſed to an uſc. 1 Co. 133. a. 

Nor a perſon attainted. Bid. 


(G) Who map give or take an Ale. 


VII a corporation by bargain and ſale may ſell land; ſor they 
may give an uſe, though they ſhall not be ſeiſed to an uſe. 
Vide Bargain and Sale, (B. 3.) 
So a fine to A. with a deed, which declares the uſes to the 
king, is ſufficient to paſs an eſtate to the king. 1 Leo. 33. 


(H) What Intereſt the Feoffee to Uſe has in the Land. 
JF EOFFEES to uſe muſt be ſeiſed of the land, otherwiſe there 


can be no execution of their eſtate, ſeiſin, and poſſeſſion to 
ceſlui que uſe. Vide ante, (B. 1, 2.) 

So if there be any future or contingent uſe, a ſufficient eſtate 
mult remain in the feoffees to preſerve ſuch future uſe when. it 
comes in efſe. 1 Co. 129, 130. 137. a. 

And if by diſſeiſin, or otherwiſe, the particular eſtate be put to 
a right, before the contingency happens, and the particular tenant 
dies before entry, the feoffees after his death may enter and revive 
the eſtate. R. 2 Rol. 797. I. 20. 40. Vide Hſtates, (B. 13.) 

Or rather all the eſtate is taken out of the fcoſfecs, to ſupp!y 


the uſes veſted, or when they come in eſe, Pol. 385, &c. a 
| ut 
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But the feoffees are only organs or inſtruments to complete the 
conveyance, and their ſeiſin continues only for an inſtant. Pol. 393. 

And therefore the wife of the feoffee, c. ſhall not be endowed. 

So if the feoffee be attainted for treaſon or felony, committed 
before the feoffment, it ſhall not be forfeited to the king. Semb, 
cont, Mo. 196. 

So by the 0 27 H. 8. 10. all right, intereſt, c. of the feoffee 
himſelf to the eſtate is ſaved. 

And therefore, if a leaſe be to A. and B. in truſt for another, 
and afterwards a feoffment, Sc. is made to A. and others of the 
ſame land to uſes, the leaſe ſhall not be merged. R. Mo. 196. 

If a leſſee for years be made tenant of the frechold, and tenant 
to the pr.ecipe for a common recovery to an uſe, his term ſhall not 
be merged. R. 1 Sal. 241. Acc. 1 Vent. 195. 

If a leaſe for years be made by fine to the feoffee, by him 
who has a contingent uſe in remainder, it will be good; tor no 
uſe remains in the feoffee ; and when the contingency happens, ſo 
much of the eſtate only ariſes to him, as is ſuthcient to convey 
the uſe to him in remainder, and the leaſe is not diſturbed there- 
by. R, Pol. 64. 66. 393. 


(J) What the Ceſtui que Uſe. 


BY the ff. 27 H. 8. 10 .ce/tui que uſe is immediately ſeiſed and in 
actual poſſeſſion. Cro. El. 46. 

And therefore ſhall have aſſiſe, or treſpaſs againſt a ſtranger, 
before entry. R. Cro. El. 46. 


(K) Limitation of Uſes. 
(K.) What Conſideration will be ſufficient. 


Te a limitation of uſes, upon a bargain and ſale, or covenant to 
£ ſtand ſeiſed, there muſt be a ſufficient conſideration. 

What will be ſufficient, vide Bargain and Sale, (B. 11.) 

What upon a covenant, vide in Covenant, (G. 3, &c.) 

But in a conveyance which operates by tranſmutation of the 
poſſeſſion, as a fine, feoffment, c. the will of the parties is ſuf- 
ficient without other conſideration ; and therefore, if a man in 
conſideration of blood, Sc. levies a fine to the uſe of B. his 
ballard, it is ſufficient, in a fine, to raiſe the uſes to B. though he 
was a baſtard, 2 Kol. 791. J. 15. 

If a man in conſideration of marriage levies a fine, or makes 
a feoffment to the uſe of A. and B. Cc. the uſe will ariſe, though 
the marriage does not take effect. R. Mo. 102. R. 2 Rol. 792. 
4. 40. R. 1 Leo. 138. 

If a man in conſideration of 100. paid by B. makes a feoff- 
ment to him, to the uſe of him and C. it is ſufficient to raiſe a 
uſe to C. though the whole conſideration was given by B. 2 Rel. 
791. J. 20. - 
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If a man upon a feoffment, Sc. declares the uſe to the feoffee, 
the uſe ſhall be to him; though no conſideration, and the feoffor 
afterwards occupies for many years, R.1 And. 57. Bend. pl. 20. 


(K. 2.) To whom an Uſe limited ſhall ariſe. 


If a man covenants with B. upon ſuch an act to ſtand ſeiſed to 
B. and his heirs, and B. dies before the act performed, the uſe 
ariſes to the heir. R. 2 Nol. 794. J. 45. Dub. Mo. 548. 

If the limitation is to A. and ſuch wife as he ſhall take, and he 
afterwards marries, the uſe may well ariſe to ſuch wife. R. per 
3 J. Dj. cont, Mo. 96. D. Mo. 377. 

It a fcoſtment is declared by another decd to be to the intent 
that, after feoffee has enjoyed tor 100 years, the feoffor and his 
heirs may enter; this amounts tc a declaration of uſes to him and 
his heirs, and after 100 years the heir may enter R. Mo. 722. 

If a deviſe be to A. and his heirs upon a contingency, the de- 
viſor dies, the contingency happens after the death of A. his 
heirs {hall take. Jon. 59. 

If a tcoff ent be to the uſe of A. for life, remainder to B. in 
fee; if A refuſes, the uſe ſhall he to the remainder-man imme- 
diately. R. 1 Co. 154. ö. 

So if a man covenants, to ſtand ſeiſed to the ule of B. for 24 
years, and after the determination of the term to A. if the term 
does not ariſe for want of a good conſideration, A. ſhall take im- 
mediately. R. 1 Co. 152. b. Mo. 195. 

But generally where a man raiſes an uſe by a covenant to ſtand 
ſeiſed, if the eſtate of one is void for want of a good conſideration, 
he in remainder ſhall not take immediately; for each eſtate ariſes 
upon its own proper conſider:tion ; as if a man covenants to be 
ſeiſcd to the uſe of B. for life, and after his death in conſidera- 
tion of 1col. to A. in fee; if B. refuſes, or his eſtate is void, A. 
ſhall not have it till his death. R. 1 Co. 154. 6. 

So if the covenant be to the uſe of B. for 24 years, and after 
the end of thoſe years to A. if the eſtate for years is void, A. {hal! 
not take till the 24 years are expired. R. 1 Co. 154.6. 1 Les. 195. 

To the uſe of B. til! his age of 24 years, and after ſuch age ta 
A. if B. dies, A. ſhall not take till B. would have attaincd his 
age of 21 years. 1 Leo. 195. 


(K. 3.) When it ſhall ariſe by the Feoſſment, c. or by a ſubſe- 
quent Deed. 


If a man makes a feoffment to the uſe of ſuch perſon as he by 
his will ſhall appoint, the uſe ariſes by the feofiment, and the will 
is only dec!:ratory. Co. I.. 271. 6. K. 6 Co. 17, 18. Mo. 280. 
567. 1 Bul. 200. Vide Deviſe, (O.) : 

And if he deviſes the land by his will, it will be a ſufficient di- 
rection of the uſes. Dub. Mo. 476. : 
But if the ſcoffment be to the uſe of his will, or to perform his 
will, the uſes are raiſed by the will and not by the feoffment. Co. 
I. 271. 6. R. Mo. 280. Dub. Mo. 476. K. 6 Co. 18. 4. 1 
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go if the feoſfment be to the uſe of ſuch perſon, and for ſuch 
eſtate, as he ſhall by his will appoint, and he deviſes the land by 
his will without reference to his power, where he has authority 
to deviſe, as well as to diſpoſe by declaration of the uſes of the 
feoment, the eſtate paſſes by his will. R. 6 Co. 18. a, Mo. 
280. 567. 1 And. 246. 


(K. 4.) When it ſhall ariſe upon a Condition, Sc. performed. 


If A. tenant in tail, conveys to B. and his heirs, who re- conveys 
to A. and his heirs upon condition of entry, it A. dovs not pay 
zool. at ſuch a day, which was intended as a ſecurity for the ſaid 
{um and intereſt, and afterwards A. ſutfers a recovery, and de- 
viſes to D. the recovery operates upon the eſtate r2conveyed to A. 
in fee, not upon the eſtate to B. R. 1 Ch. R. 97. 

But if an uſe is limited upon an impoſſibility, it ſhall never ariſe; 
25 if a man covenants to ſtand ſeiſed to the ule of H. after the end 
of the term which A. has in the ſame land; if A. has not any 
term, the uſe ſhall never ariſe to B. 1 Leo. 195. 

So if an uſe be limited upon a contingency, which never hap- 
pens, it will be void; as if it is to A. if all his brothers and their 
iſſues die, and one brother leaves iſſue. R. 2 Lev. 157. 

So if an uſe be limited to 4. and ſuch wife as he ſhall after- 
wards marry, for their lives, the wife, he ſhall afterwards marry, 
ſhall not take; for ſhe cannot take jointly with her huſband, as 
the words import. R. 1 And. 42. 

So an uſe will not ariſe by implication. Semb. Pol. 94. 

As if an eſtate be to A. for life, and after the death of A. and B. 
to C., no ule ariſes to B. by implication. Pal. 94. 


(K. 5.) What ſhall be a ſettled Uſe. 


All uſes are in ee in poſſeſſion, remainder, or reverſion, or in Yide Ffzrer, 
contingency, 1 Co. 121. 6. 14 * 
If the uſe is raiſed by the feoffment, Oc. and veſts in a certain 
perſon, this will be a ſettled uſe. 
Though the conſideration of the feoffment was forcuitous 3 as 
if a man covenants in conſideration of a marriage with B. to 
make an aſſurance to the uſe of himſelf and B. Sc and after- 
ward makes a feoffment and levies a fine to the ſame uſes, 5. 
takes an eſtate, though the marriage docs not take effect. R. 2 
Kel. 792. l. 40. Vide ante, (K. 1.) 


(K. 6.) What a contingent Uſe. 


But if a man levies a fine of the manors of A. and B. viz, of A. 
to the purchaſor and his heirs, of B. as a collareral ſecurity for 
the purchaſe, viz. to himſelf and his kcirs, till the manor of 
4, be evicted, and, after eviction, to the purchaſor and his 
heirs, the uſe to the purcliaſor is coatingent, and does not veſt till 
eviction, R. 2 Rol. 792. J. zo. 

If grantor of a rent of 20. for {-:uricy of payment levies a fine 
to tlie ule, that, if the rent be in arrear, the grantee may enter, 
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if 10/. payable at Michaehnas is in arrear, he may enter; for the 
whole is in arrear, when any part is not paid at the daya 
R. 2 Rol. 799. I. 35. 

But if the fine is to the uſe, that, if the rent be in arrear, and 
the diſtreſs for it replevied, the grantee may enter; and for 
rent in arrear before the fine there is a diſtreſs after the fine, and 
It is replevied, the grantee cannot enter. R. 2 Rol. $09. I. 10. 

So if a bargainee covenants upon payment of ſo much money to 
ſtand ſeiſed, c. the uſe does not ariſe upon tender and refuſal, 


without aCtual payment. K. Mo. 35. 
(K. 7.) A ſpringing or reſulting Uſe. 


If a fine, feoffment, c. be to another without conſideration, 
or no uſe is declared, it ſhalt be to the uſe of the feoffor, Cc. 
Vide ante, (D. 2.) 

And though lands he comprehended in the general ſweeping 
clauſe of a deed of ſettlement (to certain uſ2s), yet, if no ule be 
declared of them, they deſcend to the heir. Cowp. 9.* 

But a declaration of uſes not in writing will rebi the reſulting 
uſe to the conuſor of a fire, in favour of the comiſce. Doug. 26.* 

If it be by one ſeiſed to other uſcs, and without valuable conſi- 
deration, or upon valuable conſideration with notice of the former 
uſes, it ſhall be to the firſt uſcs. Vide ante, (D. 2.) 

If a fine, feoffment, c. be to another upon valuable conſider- 
ation, the uſe reſults to the feoftee, Ec. 

So if a man makes a teoffment, Sc. and declares the uſe to him- 
felf and A. his wife after their marriage, the uſe will well ariſe 
to A, upon ſuch contingency, viz. that the marriage ſhall take et- 
fe; for till the marriage the uſe reſults to the feoffor and his 
heirs. R. 2 Rol. 791. l. 35. 

80 if a man covenants, in conſideration of his marriage with 
A. to ſtand ſeiſed to the uſe of himſelf and A. till marriage, the 
uſe does not ariſe, R. 2 Rel. 792. I. 50. Vide Covenant, (G. 5.) 

If a man covenants to ſtand ſciſed after his death, the uſe reſults 
to the covenantor for life, and does not ariſe to the uſes limited 
till his death. Semb. 1 Co. 154. b, 2 Lev. 77. 

So if he covenants to ſtand feiled after ſo many years, or after 
any other contingency. 3 Les. 195. Pol. G65. 

So if a feoffment be to tlie uſe of the right heirs of B. after 
his death, the uſe ariſes after the death of B. to his right heirs, 
and in the interim to the teoffor. Semb. 1 Sal. 225. 

Or to the ule of C. after the deaths of A. and B. Pal. 59. 
65. 95. 

80 77 he covenants ta ſtand ſeiſed to the uſe of his mother in 
fee, if he himſelf dies without iſſue; for the contingency happens 
upon his death. Pol. 530. ; ; 

If A. ſettles an eſtate to the uſe of B. after the death of him 
and his wife without iſſue, if the wife dies without iſſue, living A. 
the uſc 10 B. will be good; for the uſe reſults to B. during his 


ite, 2 Ver. 2. 
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if A. makes a feoffment to the uſe of himſelf for life, and then 


to B. his intended wife, till their ſon attains the age of 21 years, 
and afterwards to B. for ſo long time as the continues ſole; if 
J. dies without iſſue, B. ſhall have it for her life. KR, Dy. 300. 6. 
Mo. 15. 

bores eſtate does not ariſe by way of a ſpringing uſe, after a 
death without iſſue. KR. Skin. 35 2. 

So if huiband and wife, ſeiſed in right of the wife, levy a ſine 
to the uſe of the heirs of the body of the huſband upon his wife 
begotten z the uſe does not ariſe to the heirs of the body of the 
huſband, after the death of huſband and wife, as a ſpringing uſe, 
R. 4 Mod. 153. Ca. Parl. 105. 

So an uſe does not ariſe by implication to the huſband for his 
life; for there can be no ule by implication, but to the perſon who 
had the uſe before, and this was the wife only. R. 4 Med. 154. 
Ca. Parl. 105. 

So if there be a preſent limitation of a uſe, which the ci que 
uſe cannot take in prejent:, it ſhall not ariſe to him, as a ſpringing 
uſe in futuro ; as if a fine, Sc. be to the uſe of the right heirs 
of B. who is alive, the uſe ſhall never ariſe to his right heirs, 
1 Sal. 225. 

If — ſciſed in fee of lands in A., and feme ſeiſed in fee 
of lands in C., before marriage, ſettle the whole to the baron for 
life, remainder to the feme for life, remainder to the children of 
the marriage for ſuch eſtates, &c. as the feme ſhall appoint, and 
for want of ſuch appointment, to the children equally, and their 
heirs, as tenants in common; and for want of ſuch iſſue, to ſuch 
perſons and uſes as the feme ſhall appoint ; and for want of ſuch 
appointment, as to the lands ju C., to the heirs of the feme, and 
25 to the lands in A. to the heirs of the baron; if the baron die, 
leaving one fon only, and the feme appoint the whole to him by 
her will; but if he die without iſſue, and under 21, the whole to 
ſtrangers; then if the ſon die under age and without iſſue, this 
is either a good appointment, or, if it be not, it is a good execu- 
tory deviſe of the feme's reſulting uſe in the lands in C. but if 
the appointment be bad, the heir, on the part of the baron, has 
title. 1 Wil. 270.* 


(L) Uſes, how deſtroped. 
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To every uſę there are two incidents inſeparable ; privity in eſ- ide pot, 
tate, expreſſed or implied; and confidence in the perſon, (,. . 


expreſs or implied. 1 Co. 121. 6. 

And therefore a feotfment, upon valuable conſideration with- 
out notice, deſtroys the uſes, Vide ante, (D. 2.) 

80 a diſſeiſin, or entry, Sc. by ſuch as cannot ſtand ſeiſed to 
uſes, Vide ante, (F.) | 

So by deſtruction or merger of the particular eſtate before the 
contingency happens, the contingent uſes in remainder will be 

deſtroyed 
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deſtroyed or defeated. Semb. Dy. 340, 1 And. 314. Ji, 
Eſtate, (B. 15.) | 

So if a man raiſes an uſe by covenant, &c. 

So if he covenants to be ſeiſed to the uſe of B. in conſideration 
of marriage with his daughter, and before the marriage B. gif. 
ſeiſes the covenantor, and makes a feoffment, and then the co. 
venantor re-enters, and the marriage takes effect, the uſes were 
deſtroyed by the feoffment. R. 1 Co. 174. 6. 

So if a man covenants to ſtand ſeiſed to him and his heirs till 
the marriage of his ſon, and then to himſelf for life, then to the 
ſon for life, remainder to the wife and the iſſue of ſuch marriage, 
and before the marriage deviſes the land, this prevents the ut: 
ariſing. Semb. Mo. 733. 

So if a man covenants to ſtand ſeiſed to the uſe of his ſon for 
life, and afterwards to ſuch wife as his ſon ſhall take, and before 
his ſon's marriage makes a leaſe for years, and then the marriage 
takes effect, the leaſe is a revocation of the uſes upon the cove- 
nant during the term; for the wife ſhall take ſubject to the leaſe, 
which was made by the covenantor before the contingency, R, 


2 Rol. 793. l. 30. R. cont. 2 Cro. 169. 


So if he makes a leaſe to commence at a future day. Dis. 
2 Rol. 794. J. 10. | 

So if there be a fine of the manor of B. to A. and his heirs, 
and of the manor of C. to the conuſor till eviction of the manor 
of B. by his wife, and then to A. and his heirs, and A. makes a 
ſeoffment of the manor of B. before eviction, which afterward: 
happens, ſuch feoffment deſtroys the contingent uſe of the manor 
of C. Dub. 2 Rol. 795. J. 40. 

So if the conuſor was attainted of treaſon beſore the eviction, 


the contingent uſe of the manor of C. is deſtroyed. R. Ms. 375. 


But if a covenantor to uſes grants his reverſion in fee to auo- 
ther, who has notice of the former uſes, this does not deſtroy the 
uſes; for the grantee ſhall be ſeiſed to the firſt uſes. R. 2 Rol. 796. 
J. 5. Vide ante, (D. 2.) | 

So a deviſe of a rent, annuities, c. out of the land, by the co- 
venantor, before the contingent uſes ariſe, does not deſtroy them, 
Semb. Mo. 733. | 

So if an uſe be to A. for life, remainder to others, Sc. a feoff- 
ment or other act by A. does not deſtroy the ſubſequent uſes (ex- 
cept where the particular eſtate is deſtroyed) where the contingent 
uſes in remainder depending upon it are not veſted, Pi 
Iſtates, (B. 13. 15.) 

As if an uſe be to A. for liſe, remainder to his firſt ſon, and 
before his birth 4. makes a leaſe for years, the ſon, born after, 
thall avoid the leaſe after the death of 4. 2 Rol. 794. J. 20. 

If an uſe be to the heirs male of B. by a ſecond wife, and the 
covenantor dies, a fine by his heir does not deſtroy the uſes. 
2 Lev. 75. Vide pots (L. 6.) 


11 (L. 2.) 


6 r 


WT SS RS MY 


(L. 2.) By a Power of Revocation. 
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8o to eſtates raĩſed by l;mitation of a uſe, a power of revocation (L. a.) 


may be aanexed, and it will not be repugnant to the eſtate z as 1 
4 man covenants to ſtand ſeiſed to the uſe of himſelf for life, and 
afterwar to his fon in tail, with remainder over, proviſo, that it 
ſhall b lawful for him, during his life, to revoke thoſe uſes, and 
limit new uſes, Co. L. 237. a. 3 Ca. Ch. 66. 

So if he makes a feoffment, or levies a fine, or ſuffers a reco- 
very to the uſe of himſelf for life, with remainder, &c. and adds 
ſuch a proviſo. R. Mo. 610. 

So if he levies a fine, or ſuffers a recovery to uſes, with a 
power of revocation, and afterwards, by indenture, revokes them, 
and limits new uſes with a power of revocation, this ſecond 
power is good; for the whole ſprings out of the recovery. R. 
2 Ral. 262. J. 35. Lane, 119. 

So the power of revocation may extend only to part of the uſes; 
a8 i a feofiment be to the uſe of the feoffor for life, with divers 
remainders over, proviſo, that he may revoke the uſe to himſelf 
for liſa, and limit it to another, and that the remainders ſhall 
ſtand, it will be good. Semb. 2 Rel. 262. l. 30. 

!t may extend to a revocation of contingent uſes, as well as uſes 
in eſſe. Vide poſt, (L. 4.) 

50 he may limit a power to a ſtranger to revoke. 1 Co. 174. a. 

And auy words which ſhew the intent of the party are ſufficient 


7 What ſhall 


be a good 
one. 


( L. 7s) 


to create ſuch power of revocation ; as if it be faid, and if the ſaid By what 


A. ſhall make an eftate in fee or tail, fc. then the uſe ſhall be, c. 


words. 
Vide ante, 


without ſaying of what land, it will be a good power; for it (D. 1)— 
{hall be intended of the land in the indenture. R. 2 Nol. 262. 3 (A. 


. 40. 

So if the words are, it Mall be lawful for B. to alter, change, &c. 
any uſe and limit new, it is ſufficient, without ſaying that he ſhall 
have power to revoke. R. Mo. 611. 

Or, it ſhall be lawful to limit new uſes, and afterwards the fine, 
Sc. ſhall be to the new, and not to the old uſes, Ma. 611. 

Or, that after altering, changing, Oc. ſaid uſes, the fine ſhall be to 
toe ufes newly limited, Q. Mz. 611. 

So if the words are, that by any deed he may alter, Qc. and after 
ſuch altering, Oc. uſes may ceaſe, and, after ſuch time, the feaffees ſhall 
fond ſciſed to ſuch new uſes as ſhall be declared, &c. the party may 
revoke, and by the ſame deed limit new uſes, R. 6 Co. 33. 

lf the power is in another deed, executed at the ſame time, 
It is zantamount as if it was in the ſame deed by which the uſes 
ae limited. 1 Vent. 279. 

So if the power be to revoke and limit new uſes, he may re- 
voke and limit new uſes, with the like power zotics quoties, which 
all ſpring out of the ſame ſettlement. R. 1 Sid. 343. R. 
2 Rl. 162, J. 35. Semb. Lane, 119. Per B. R. upon a caſe re- 
= by Harcourt Ld. Chancellor, inter Hele & Bond, Eg. 
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But if a power of revocation be given, without mention of x 
power to limit new uſes, though he may revoke, he cannot limit 
new uſes. 1 Vent. 198. D. Lane, 119. R. 1 Sid. 344. 

So if a power be given to revoke and limit new uſes, and he 
revokes and limits new uſes with power of revocation, and after. 
wards, by a third indenture, revokes and limits other uſes, the 
laſt uſes are not warranted by the firſt indenture, from which ail 
the uſes ſpring. Lane, 119. 

For if a man has power to revoke and limit new uſes, he can 
make a revocation only once, if he does not give himſelf a ſub. 
ſequent power to revoke by the deed of revocation. 1 Co. 173. 4, 
R. Eg. Abr. 342. : 

Za * A perſon, who has a power of revocation, may ſhew his intent 
power of re- Tam rebus ipfs quam verbis, and therefore, if the power be, that 
vocation tf he is determined to revoke, be by indenture may revoke and limit new 
— 4 exe. 1%, Cc. and he, upon marriage with a ſecond wife, covenants 
What wilt to ſtand feiſed to the uſe of himſelf and his ſecond wife, and the 
be agood heirs of himſelf, though there be no expreſs ſignification of his 
epo, determination to revoke, yet the revocation is good, and the ney 
(C. 2, &,) uſes well limited. R. 2 Rol. 263. J. 10. 10 Co. 144. 

So if he by leaſe and releaſe conveys to other uſes, the former 
ufes are revoked. X. 2 Rol. 263. J. 25, R. Cro, Car. 472, 
Fon. 393. | 

So if a man, who has power of revocation by an indenture 
ſealed in the preſence of three witneſſes, covenants, by an inden- 
ture ſealed in the preſence of three witneſſes, to levy a fine to 
other uſes, and levies a fine accordingly ; though he does not take 
notice of his power, it will be a good revocation ; for though by 
itſelf the indenture, by which he covenants, does not make a re- 
vocation, becauſe it does not paſs any eſtate, nor raiſe any uſe, 
and the fine is no revocation, for it is not ſealed before three 
witneſſes; yet both make only one conveyance, and it is 2 
good revocation, R. 2 Lev. 149, 1 Vent. 279. Ray. 239. 
Carth. 25. 

So if tenant for life, with ſuch a power of revocation, levies 2 
fine, and by deed, more than a month after the fine, declares the 

| uſes of the fine to himſelf in fee, it will be a revocation ; for the 
fine and deed make one conveyance, and therefore the fine does 
not extinguiſh the power. X. cont. in B. R. but it «vas reverſed 

in the Exchequer. Per 6 J. 2 cont. Carth. 22, 

So if he makes a leaſe for years to A. and a month after releaſes 
to him and his heirs, 

So if he releaſes to another and his heirs, and the leſſee attorns; 
for the releaſe does not enure as a grant, but as a declaration of 
uſes. K. Jon. 393. | 

So if the power be, that if he by writing ſignify and declare, i! 

. expreſs words, his intent to revoke, 2 the uſes ſball be void, and af. 
terwards he by his will, without taking notice of his power, de- 
viſes the land to others, this will be a revocation ; for his laſt 

diſpoſition to different uſes ſhews his intention to revoke. K. 

Ray. 381. 
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So if an eftate be limited to A. and the heirs male of his body, 
with a power to revoke, and the next day, reciting that he has 
given to A. and his heirs male, he revokes and limits to him and 
his heirs male, (without ſaying, of the body,) provided that he pay 
1500/, to his daughter, it will be a revocation, though the eſtate 
given to A. is mil-recited, and there is no reference to the ſettle- 
ment. R. Skin. 324. 

If the power be, 10 revoke, alter, and avoid, &c. and by deed he 
ſays, that his intent 1s to revoke, alter, or avoid, without ſaying 
that he doth revoke ; yet it will be a good revocation. &. 
Mo. 681. 

If a man recites his power imperfectly, and afterwards revokes, 
it will be good. R. 3 Lev. 213. 

If the power be, that if he by ꝛbriting, ſubſcribed and ſealed by him 
before two witneſſes, ſignifies his intent to reveke, the uſes ſhall ceaſe, 
and by will, without taking notice of his power, he deviſes to 
other uſes, it will be a revocation. KR. Ray. 3or. 

If the power be to revoke by deed or will under hand and ſeal, 
a revocation by will, though not ſealed, is good. 2 Rel. 262. J. 15. 
3 Keb. 551. Win. 83. 

If it be to revoke by deed, a revocation by leaſe and releaſe 
is good, though they are two deeds. 1 Lev. 150. Vide Poiar, 
C. 3. 
| if ! is to revoke, by a writing under hand and ſeal, delivered 
in the preſence of three witneſſes, a revocation by will under hand 
and ſeal, publiſhed in the preſence of three witneiles, is ſufficient, 
though delivery ſeems intended of a deed, R. Heb, 312. 
1 Vent. 280. R. Lit. 111. Vin. 83. 

If to revoke, by writing under hand and ſeal, a fine with 2 
deed to declare the uſes is ſufficient; for they make only one 
conveyance, though either of them by itſelf would be inſufficient, 
4 Mod. 265, Shin. 35. 

So a feoffment to ſuch uſes, though it is executed by livery, 
which is not in writing. Semb. Ms. 372. 378. 

If he has power to revoke and limit new uſes, which he does, 
if he afterwards revokes them, he muſt purſue all the circum- 
ſtances of the firſt power. 1 Vent. 198. 

So a man, who has a power of revocation, may execute it for 
part of the land at one time, and for part at another time. Cs. 
JI. 237. a. R. 1 Co. 173. . Mo. 618. K. 10 Co. 86. 

So he may execute it for part of the eſtate at one time, and 
part at another; as for ſo many years at one time, and afterwards 
tor the inheritance. 2 Rel. 263. J. 35. 

So he may revoke contingent uſes, as well as uſes in efz. R. 
10 Co. 86. b. 2 Rel. 792. 2, | 

And by the fame deed, by which he revokes, he may limit new 
uſes; for the old uſes ceaſe % fas without entry or claim. 
Gp. L. 237. a. R. 1 Co. 174. KR. 6 Co. 32. R. Ae. 682. 

And if he revokes without limitation ot new uſes, he will be 
ſeifed in fee, as before, without entry or claim. Cz, I. 237. a. 
R. 1 Co. 174. R. Mo. 605. 610. 
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If he has a power to revoke and limit new uſes, he may limit 
new uſes, with a power of revocation, and ſo in infinitum; 
1 Vent. 198. 

If, upon the firſt ſettlement, a remainder was limited to the 
king in fee, by a revocation by deed inrolled, the remainder in the 
king and the other eſtates are revoked. R. For. 393. 

(L. 5.) But if a man covenants to ſtand ſeiſed, Sc. and by the ſame 
— 5 2%. indenture covenants to levy a fine, and make other aſſurance to 
feflive revo- the ſame uſes, and adds a proviſo, that if he, by writing, &c, re. 
cation ſhall wokes or otherwiſe limits, Wc. any of the uſes or eſtates created by tl; 
— fame indenture, then he ſhall ſtand ſeiſed to ſuch uſes, Sc. if he 
Chancery, levies a fine, or makes a feoffment to the covenantees for per- 
(4 0, 20 formance of the ſaid covenants, to the uſes in the ſame indenture 

generally, this does not amount to a revocation; for it was in- 
tended only for a further aſſurance. R. 2 Rol. 795. J. 10. 

So if a man, by a ſubſequent deed, explains the intent of the 
former; as if the uſes by the firſt deed are declared to the mort- 
gagee for ſecurity of money, and it is afterwards explained by 
another deed, that the mortgagor ſhall take the profits in the 
mean time, this does not amount to a revocation, R. 2 Kol. 792, 
J. 10. 

So if a man, who has a power of revocation, makes his will, 
and deviſes the ſame eſtate to others, though his intent appears 
to make a different diſpoſition ; yet, if the will is not executed 
with all the circumſtances of the power, it will not be a revocz- 
tion. R. 3 Ca. Ch. 66. Vide infra. 

The power of reyocation is in the nature of a condition, and 
it cannot be effeCtual, if all the circumitances preſcribed by the 
power are not purſued. R. 3 Ca. Ch. 66. 

So a power of revocation mult be ſtrictly purſued; and there- 
fore, if the power be, that he may revoke by deed indented, ſub- 
ſcribed and ſealed by him in the preſence of three witneſſes, al! 
the circumſtances muſt be obſerved. R. 10 Cs. 144. a. 

By a writing ſubſcribed by three witneſſes, a writing ſubſcribed 
by two only is not ſufficient, R. Lit. 23. 

If it be that he may revoke, by writing ſealed and delivered be- 
fore three witneſſes, a will delivered before three witneſſes is not 
ſufficient, though ſealing is not eſſential to a will. Hab. 312. 

That by writing, &c. he may revoke and limit new uſes, if he 
pleads that he enfeoffed 4. to ſuch uſes, and avers that the feoff- 
ment was by writing, it is not ſufficient ; for it does not appear 
that the uſes are declared by writing. R. Mo. 370. 391. | 

If it be, that he may revoke by deed indented to be inrolled, this 15 
the ſame, as by deed indented and inrolled ; for it will be no re- 
vocation till inrolment. R. 1 Co. 172. b. 

Or by deed inrolled in any of the king's courts, and a ſubſe- 
quent clauſe fays, that from inrolment in Chancery the uſes | Ball be 
revoked, if the deed is inrolled in . R. yet the uſes are not re- 
voked till inrolment in Chancery, N. 1 Co. 173. ? 

If it be, that he may revoke pr: tender of a gninea, if a deed 1 
executed to other uſes without tender of a guinea, it will be no 
zevocation. 3 Ca. Ch. 70. | - 
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if a power be by indenture to revoke upon tender of 107. to 
A. and by another indenture there is a power to revoke the uſes 
of other land upon tender of tog. to A., tender of 205. to A. to 
revoke the uſes of both indentures is not good. R. 9 Co. 106. 6. 

If it be, 70 revoke upon tender to A. at Weſtminſter, tender there, 
in the abſence of A. and without notice to him, is not good. 
R, Mo. 602. 

Yet the acceptance of the party may aid an improper tender 
2s if the power is to revoke upon tender of 12d. to A. in the 
Temple, and he tenders, and A. accepts it in another place. Per 
Pewel, 3 Ch. Ca. 68. If A. be privy to the deed, otherwiſe, if 
a ſtranger. 

So a power of revocation, which depends upon a thing per- 
ſonal and individual, cannot be executed by another; as if a man 
covenants to ſtand ſeiſed to uſes, with a proviſo, that if he ir 
minded, and ſignifies his mind by writing under his proper hand and 
ſeal, Sc. he may revoke, &c. and afterwards he is attainted of 


treaſon, the king cannot make a revocation. R. 7 Co. 13. a. 


Or, if he be minded, and declare ſuch his intent by writing under 
hand and ſeal, R. 1 Vent. 129. 1 Mod. 16. 1 Lev. 279. 

Or proviſo, that if he tender a ring, &c. to the faid M. declaring 
his intent to be to revoke ; for it is perſonal. Dub. for the Court was 
divided. Lat. 25. Jen. 134. Acc. 1 Vent. 129. 2 Rvl. 393. 

But if the power be to revoke upon tender of a gold ring, &-. 
and he, who has the power, is attainted of treaſon, the king may 
make the tender. R. 7 Co. 13. 

And the king may depute others by letters patent to make the 
tender. 7 Co. 12. a. 

And their tender and certificate to the Excheguer is ſuſſicient - 
without office. R. 7 Co. 14. 6. 

And immediately upon the tender, the uſes are determined and 
null. 7 Co. 14. 6. 

Yet the tender muſt be in the life-time of the perſon attainted. 
I Vent. 132. | 

So if the power recites, that he being apprehenſive that ceftui que 
uſe may be prodigal, Sc. and therefore he will keep the reins in bis 
von hands, and intends, if he offers a ring with an intent to revoke, 
Ec. the uſes ſhall be revoked, if he is attamt, Sc. the king may 
make tender of the ring, and thereby revoke; for the recital is 
only a flouriſh, and the tender is the ſubſtance, K. 7 Co. 13. 


If a man, who has a power of revocation, before execution of (L. 6. 


his power, makes a feoffinent, levies a fine, or ſuffers a recover 
3 » 3, Y 


of the land, it deſtroys and extinguiſhes his power. Cs. L. 237, 4. vocation 


R. 1 Co, 112. KR. 1 Co. 174. will bo an» 
A F ; g * = . . . 5 8 * tngui + ec 
And his power of revocation, as well as of limiting new uſes, ar gedtyed. 


will be extinck. R. 1 Co. 112. 


90 if he levies a fine, and afterwards by deed, with all the cir- CR 


cumſtances of the power, declares the uſes of the tine, the power 
s extinCt ; for the power cannot be revived by a ſubſequent deed, 


* . . * 1 * 

Which was extinguiſhed by the fine beſore. Adm. 1 Vent. 280. 

R. per 3 J. Withens cont, 1 Vent. 363. 371. But this judg- 
ment 
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ment was afterwards reverſed by fix J. againſi two in ery, 
Carth. 23. 

So if 4 makes a leaſe for life or other eſtate of freehold, this 
ſuſpends the power, ſo that he cannot revoke during the life. R, 
2 Rol. 263. l. 40. per 1 J. but dub. by another, if the power was 
not extinguiſhed. 1 Vent. 42. 

So if he makes a leaſe ſor years, and levies a fine for confirm. 
tion of the leaſe, this ſuſpends the power during the years, 
Mo. 618, (Vide in — 5 

If he makes a leaſe for years, and the leſſee attorns, and he a 
month after grants the reverſion to the leſſee, it will be a revoca- 
tion; for though the leaſe ſuſpends his power, the grant of the 
reverſion does not enure as a grant, but as a declaration of a new 
uſe. R. Jon. 393. 

So if he releaſes his power to him who has an eſtate in the 
land, in pofſeſhon; reverſion, or femainder, the power is extin- 
guiſhed, and the eſtate defeaſible by the power is made abſolute, 
R. 1 Co. 113. a. 174. a. 

Though the power be future, viz. to revoke after the death of 
B. without iſſue. Semb. 1 Co. 112. 5. 

So a defeaſance by the parties to the ſame deed may annul the 
power. R. 1 Co. 113. a. 

But if a man has no intereſt in the land, nor will have by ce 
of the eſtate, his fine or ſeoftment, being collateral to the land, 
does not extinguiſh his power; as if A. upon a feoffment reſerves 
a power to B. to make a revocation, c. a fine or feoffment of the 
land by B. does not extinguith his power. Co. I. 237. 4. 1 Co. 174, 

Nor his releaſe. 1 Co. 174. 4. 

If A. covenants to ſtand ſeiſed to the uſe of the heirs male of 
his body by a ſecond wife, and dies, a fine or recovery by his for 
and heir by the firſt venter does not deſtroy the power of revo- 
cation or the contingent uſes, Adm. 2 Lev. 75. 

So if a man, who has a power of reyocation, levies a fine, or 
makes a feoffment of part of a land, it extinguiſhes his powc? 
only for that part. R. 1 Co. 174. Co. L. 237. a. 

But if a man, who has a power of revocation, makes a leaſe for 
years, purſuant to a power in the fame conveyance, this does not 
ſuſpend his power of revocation as to the reverſion, R. Ma. 706. 
Jon. 303. 1 Rol. 473. J. 10. 

So if he makes a leaſe for years not in purſuance of a power. 
Mo. 614. Per Walmſiy, Mo. 618. Dub. Mo. 788. R. 2 Kcl. 203. 
J. 30. Cro. Car. 472. Jon. 393. 

So if the power be to make another eſtate in fee or tail, a c0- 
venant to ſtand ſeiſed to the uſe of his wife for her life, does not 
alter his power. R. 1 Ch. R. 113. 

So if a man, having an eſtate tor life, with a power of revoca* 
tion, by deed covenants to levy a fine to ſuch uſes, and afterwards 
levies a fine accordingly, this does not extinguith his power, and 
the whole makes but one conveyance. K. 1 Vent. 279. Ray. 23% 
2 Lev. 149. Skin. 35. 184. 
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(Mx) What Uſes are ſuppreſſed as ſuperſtitious. 


- Y the ff. 23 H. 8. 10. (which was the firſt ſtatute againſt ſu- 


perſlitious uſes) all feoffments, &c, to the uſe of pariſh 
churches, c. to have perpetual obizs, or find a prieſt, &c. are 
within the miſchief of alienation in morimain, and therefore all 
ſuch or like uſes above twenty years ſhall be void. 

By the /. 1 Ed. 6. 14. all lands, rents, c. to find ſtipendiary 
prieſts, &c. or for maintenance of anniverſary obits, or like pur- 

oſes, or any light, lamp in church, &c. ſhall be veſted in the 
— and if but part of the ifſues go to maintain ſuch anni- 
verſary obit, lamp, &c. the king ſhall have the ſame in the nature 
of a rent- charge, &c. 

Lands in tail, or for life, for ſuch ſuperſtitious uſe, are within 
the ſtatute, as well as eſtates in fee or for years, which only are 
mentioned. R. 4 Co. 106. . Gods. 30g. 

So lands given to a wife, ©. for ſuch intent, and it will not 
be intended in conſideration of blood, c. K. 4 Co. 105. 

So land given to a ſon, upon condition, that if he does not 
find, &c. the feoffor may enter, though it is not ſaid, to the in- 
tent to find. R. 4 Co. 107. a. 

So if land is given to a parſon and his ſucceſſor to find, and he 
leaſes for life, and with the rent finds, &c. till the P. 1 Ed. 6. 
made, the king or his patentee may enter. R. Dy. 337. b. 

So if land be given, that prayers be made for the ſoul of the de- 
ceaſed, it will be within the ſtatute, which ſays, or like uſes, K. 
4 Co. 112, 113. 1 Rol. 417, 

Though the prayers are to be made in Drapers-Hall, Sr. 
and not in a church or chapel. 4 Co. 114. a. 

Or by the priſoners in Newgate, upon the anniverſary of his 
death. 4 Co. 116. a. 

Or for maintaining a popiſh prieſt. 2 Fern. 266. 

If land of 20/. per annum is given to the intent to find a prieſt, 
Oe. the whole ſhall go to the king, though only 10. is to be 
paid to the prieſt. R. 4 Co. 109, 110. b. 113. 5. 115. . R. Mo. 
131. 264. 

80 if it be given to find a prieſt, and for twenty poor men, 
without aſcertaining how much ſhall be to one, how much to 
the other. R. 4 Co. 111. 113. 4. 6. 

Though 10 J. was uſually paid to the prieſt, and 10/7. to the 
poor. R. 4 Co. 111. 4. 113. . R. Mo. 264. 

So if it be given, with 10/. to find a prieft, and with the reſidue 
to ſupply an uſe depending thereon; as the finding veſtments, 
"ing maſs, c. R. 4 Co. 112. 114. 3. R. Mo.129. 4 Co. 116. 

t. 38, 

So if it be given to find ſo much for one uſe, and ſo much for 
another, (where all are ſuperſtitious,) in whatever manner it is li- 
mited. R. 4 Co. 112. a. 

Or given to find a prieſt, and that he ſhall find a grammar- 
ſchool, and for it ſhall have 10/. for his ſalary ; for the good uſe 
u derived out of the ſuperſtitious uſe. K. 4 Cz. 113, 4. 

Vol, VI. H h f It 


465 


1 


If given to find a prieſt, who ſhall have 51. per ann. and what 
remains to the repair of the church; for the ſuperſtitious uſe is 
certain, the good uſe uncertain. R. Crs. Car. 249. 456. 

But if land of 20/. per annum be given to the intent, that the 
fcoffees pay 101. to a prieſt, only the 10/, is given to the king, 
R. 4 Co. 110. b. 113. 3. R. Mo. 694. 

Or if it be given to find a prieſt, and that he ſhall have only 10/, 
per ann. and the reſt ſhall be for the poor. R. 4 Co. 110, 3. 
R. Mo. 131. 
Or given to raiſe 101. for a prieſt, and to find veſtments, &.. 
though it docs not aſcertain how much ſhall be for that Purpoſe, 
K. 4 Co. 109. 6. Mo. 131. 

Or Black Acre be given for an bit, and White Acre for the clit 
and poor; proviſo, that if Black Acre does not raiſe 10/. for the 
obit, it ſhall be ſupplied from White Acre. R. Cro. Car, 249, 

So if, by expreſs words or implication, it appears that the re. 
ſidue was intended for the deviſee. R. 4 Co. 116. 6. 

So if the whole land was intended for a ſuperſtitious uſe, but 


only a part was conveyed for that purpoſe, that part only ſhall 


go to the king, though the whole was employed for that purpoſe. 
R. 4 Co. 115. 

So if — is charged with a rent of 200. to find a prieſt, &. 
the rent only ſhall go to the king. R. 4 Co. 110. b. 116. b. 

So if money be deviſed to a dean and chapter to find a chantyy, 
and they oblige themſelves to do it, and afterwards purchaſe land, 
and employ the profits for a prielt, bit, &c. ; but there is no 
ſettlement for ſuch * purpoſe, they are not given to the king, 
R. 2 Cro. 51. 


If land was given to find an bit, c. but none was found 


within five years before the ſtatute of 1 Ed. 6. the land was not 


given to the king. Dy. 368. 4 Co. 114, 115, 
So uſes limited ſince that ſtatute are not thereby given to the 


king. Per Holt, M. 4 W.& MH. 1 Sal. 163. 


So chantries in reputation, without colour of legal foundation, 
are not given to the king. R. 4 Co. 109.6. 108. b, 2 Cre. 51. 

Otherwiſe, if there was colour of a good foundation, though 
it be defective. R. 4 Co. 108. a. 

So a deviſe upon a truſt for a ſuperſtitious uſe, though it is 
void yet it does not reſult to the heir, or to the king, but it ſhall 
be applied to a good uſe. R. 1 Sal. 163. 2 Fern. 266. 

As if it be for independent lectures. 2 Fern. 267. 

Or for preſbyters to promote the diſcipline of the church of 
England, in Scitland. © R. 2 Fern. 266. 


(N) Charitable Ales. 
(N. 1.) What are. 


UT charitable uſes were not given to the king, nor ſuppreſſed 
by the /f. 23 H. 8. 10. nor by the t. 25 H. 8. 26 H. 8. or 

28 UH. 8. which take away the authority of the pope, nor IS 
__ «27 


9 «© © 


99 467 


. 27 H. 8. 31 H. 8. 37 H. 8. or 1 Ed. 6. 14. which ſuppreſs 
abbies, chantries, &c. K. 1 Co. 24. Porter, R. 4 Co. 111. a. 

And therefore, by the . 43 El. 4. commiſſions may be to in- 
quire of and redreſs the miſemployment, Cc. of lands, goods, &c. 

iven for the charitable and godly uſes therein rehearſed. 

And in the ſame ſtatute it is allowed, for a good and charitable 
uſe, if lands, goods, Sc. are given, &c. for the relief of aged, 
impotent, and poor people. 1 Co. 24. a. 

So if the gift be to the poor of ſuch a pariſh, without ſaying, 
that they are aged or impotent; for poverty of itſelf is ſufficient. 
Duke, 132. 

Or to ſuch an hoſpital. Id. 

Or to all not aſſeſſed to the ſublidy ; for they are poor. Did. 

So in whatever manner the relief be; as if it be to provide 
bows and arrows for the children of the poor; for it is an eaſe- 
ment to the parent, who ought to find them. Bid. 

For erecting cottages for the poor, with four acres of land to 
each. Hid. | 

For making conduits to alms-houſes. Bid. 

For building an houſe in which they may take alms. Bid. 

Or maintaining a common laundreſs in an hoſpital, Or. 
Duke, 132. 

Or a chaplain for prayers, c. Hd. 

So for providing arms for their defence, Did. 

Or increaſe of diet upon feſtivals, Ce. Duke, 133. 

But it ſhall not be allowed for a good uſe, if it be for relief of 
all the aged and impotent in ſuch a pariſh ; for that comprehends 
the rich as well as the poor. Duke, 132. 

Or to the poor in general. Bid. 

Or to the religious, when the time permits, and in the interim 
for the poor. Duke, 133. | 

80 if it be for weapons for the poor; for they are not neceſſary, 
Date, 132. g 

For putting up ſeats for begging; for it is unlawful, 
Duke, 133. 

Yet — Chancery may ſettle ſuch uſes as the commiſſioners, by 
the /. 43 El. cannot. R. 2 Lev. 167. | 

[If one grants a rent-charge of 20. per annum for a charity, 
toward the ſupport of poor old men, and then grants the lands, 
Ec. to A. and his heirs, the heir of the grantor of the charity, 
and not the grantee of the lands, ſhall nominate the old men. 
Attzrney-general v. Rigby, M. 1732. 3 P. W. 145.) 

So by the Af. 43 Eliz. it is rehearſed, and will be allowed for (N. 2.) 
good, if the gift be for the maintenance of ſick and maimed ſoldiers S*Gers or 
end mariners. 1 Co. 26. a. * 

So if they are fic ł or maimed, in the disjunctire. Duke, 134. ; 

If he ſerved as an officer or common ſoldier, prieſt, or volun- 
teer, Duke, 133. X 

As a ſervant, victualler, artificer, pilot, Cc. in a merchant's 
or king's ſhip, Duke, 133- 

Though the ſoldier or mariner be an alien, 16:4, 
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But the ſtatute does not extend to ſoldiers beyond the time of 
their ſickneſs. Duke, 134. | 
To the wife, iſſue, or ſervants of a diſabled ſoldier or mariner. 
Duke, 133. 
FR: bargemen, wherrymen, owners of, or paſſengers in, a ſhip, 
id. 
Nor victuallers, c. who voluntarily attend the army. Did. 
If he be maimed in a foreign ſhip or ſervice. Bid. 
Or by way of puniſhment for an offence, Duke, 134. 
ts So if a gift be for ſchools of learning, free-ſchools, or ſcholars 
Schools. in the univerſity. 1 Co. 26. a- | 
Schools for writing, languages, muſic, mathematics, Oc. for 
they are ſchools of learning. 
If it be for furniture, Sc. of the houſe, c. proviſion for the 
maſter, uſher, &c. Duke, 134. 
But the ſtatute does not extend to ſchools for dancing, fencing, 
&c. bid. 
Or for inſtructing in the catechiſm; for this is a matter of re- 
ligion. Bid. 
Or ſuch as are not free-ſchools. 2 Vern. 387. ; 
Nor to a gift for ſcholars in any other place than Oxford and 
Cambridge, as in the college of phyſicians. Duke, 134. 
Or in Oxford, Cambridge, or elſewhere, at the diſcretion of 
the feoffees. Ibid. 6 
(x. 4.) So if a gift be for repair of bridges, ports, havens, cauſways, 
Bridges,&c. churches, ſea-banks, and highways. 1 Co. 26. a. 
And ſuch gift will be good, though another be bound by co- 
venant or preſcription to repair. 
If the gift be for the repairing of a common pond or watering- 
place. Duke, 135. 
For lights to direct ſhips to the haven. Bid. 
(N.s.) So if a gift be for preferment and education of orphans, 
Orphans. Dyke, 135. 

Or of a baſtard ; for he has no parent. Bid. 

So if it be for horſes to inſtruct orphans, who hold in chivalry, 
to ride, Duke, 136. 

And a woman continues an orphan, though married, till age 
of conſent. Duke, 135. ; 

But a ſervant or apprentice is no orphan ; for his maſter is in 
loco parentis, Ibid. 

(N.6.) So if a gift be for the relief, ſtock, or maintenance of a houſe 
1 of correction. 1 Co. 26. à. 
. building a houſe of correction. Duke, 136. 

(N 75.) So if a gift be for the marriage of poor maids. 1 Co. 26. 4. 
boot viigins. Cro, Car. 525. | 

Or for a wedding dinner or apparel for them. Duke, 136. 

And it ſhall be allowed to ſuch as are poor, though they have 
wealthy relations. bid. 

But not to thoſe who have rich parents, or legacies. Did. 

Or marry againſt their parent's conſent. bid. 

Or are incontinent, Jbid, 
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So proviſion for a wedding-ring for a poor virgin will not be a 
good uſe z for the huſband ought to provide it. Bid. 
So if a giſt be for the ſupport of tradeſmen, handicraftſmen, and (N. 8.) 
perſons decayed. Duke, 136. — 
As if they become decayed by negligence, ſire, fraud of ſervants, 
Se. Did. 
Bankrupts in cuſtody after ſubmiſſion to the laws. Bid. 
But the ſtatute does not extend to deen ſet up above five 
years. Did. 
Nor to bankrupts who abſcond. Bid. 
Or perſons in decay by ſuretyſhip, Sc. Bid. 
So if it be for relief or redemption of priſoners or captives, {N. g.) 


\ 
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As Chriftians captive to the Turks. Duke, 136. and captises. 


- Perſons in execution, or upon premunire. Mid. 
But the ſtatute does not extend to perſons captive to a Chriſtian 
prince in war. id. 
To perſons in y_ for contempt. Bid. 
Nor to the wife or iſſue of a priſoner. Duke, 137. 
So if a gift be for the aid and eaſe of poor inhabitants, in pay- (N. 10.) 
ment of fifteenths, ſetting out ſoldiers, or other taxes. 1 Co. 26. a. — of poor 
So if it be to make hue and cry, watch and ward, Oc. — 
Duke, 137. 
But the ſtatute does not extend to a gift for diſcharge of ſubſi- Other _ 
dies; for they are not paid by the poor. Duke, 137. — 
Nor for diſcharging fines for eſcape, robbery, &c. Bid. 
So if a gift be for the proviſion of a preacher, &c. it will be 
a Charitable uſe within the equity of the ſtatute. R. Poph. 139. 
Duke, 32. 109. | 
So a gift for the maintenance of a chaplain or prieſt for divine 
ſervice will be a charitable uſe, and in the direction of Chancery, 
though not within the power of the commiſhoners, Duke, 109. 
2 Lev. 167. 
So a gift for a lecture or ſermon. 2 Ca. Ch. 18. 
For ſixty ejected miniſters. R. per Commiſſioners 1689, and 
decree cont. reverſed, 1 Ver. 249, 250. 2 Ver. log. 


(N. 11.) What ſhall be a good Appointment to a Charitable Uſes 


If lands or goods are given, limited, appointed, or aſſigned to 
a charitable uſe, it is ſufficient, though it be not purſuant, in all 
reſpects, to the direction of the law; as if the gift be to perſons 
not capable by law to take; as if land be deviſed to the church- 
wardens of D. though they cannot take lands. Duke, 115. 139. 
Vide Chancery, (2 N. 2.) | 

Or to the pariſhioners of D. or the pariſh of D. Duke, 139, 140. 

Or parſon and church-wardens to fell. Duke, 81. 

Or parſon and his ſucceſſors, though he is no corporation. 
Duke, 139. 

So if it be to the poor of an hoſpital, though they are not incor- 
porated, Duke, 81. 115. 

Hh 3 So 
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S0 if 10“. fer annum be given for a ſermon in A. without ay. 
ing to whom. K. 2 Ca. Ch. 18. 

So if it be to a corporation, which is miſnamed. R. Cz, 
Ch. 267. 

Or to a corporation to the uſe of another; though a corpo- 

ration cannot be ſeiſed to an uſe. Duke, 8 1. 138. 

To an idiot, feme covert, bankrupt, recuſant, Sc. Duke, 138. 

To ſuch charitable uſes as he Fad by auriting directed, and no ſucl, 
writing is found, it will be a good appointment, and the king 
may direct the application upon a bill in equity. R. 1 Ve: L 


So if he gives the ſurplus of his eſtate jor the good aue ecple 


for ever, withour ſaying whom. I Ver. 225. 


So if a gift or appointment be made to a charitable uſe by an 
improper conveyance z as if land was deviſed before the /. 32 C 
34 H. 8. though not deviſable by cuſtom. Per 2 J. Ms. 999 

If a rent be reſerved to A. for the uſe of the poor, though A. is 
a ſtranger. Duke, 140. 

If a copyhold be given 'to the uſe of the poor, Wc. though 
there is no ſurrender. NR. Mo. 890. Ray. 249. 2 Ver. 454: 

If a deviſe was by a ſeme covert, of goods, which ſhe has az 
adminiſtratrix; for 5 adminiſtrator had the goods to diſpoſe in 
pics uſus. N. Mo. 882. 2 Ver. 454. 

So if by voluntary agreement between mariners 4d. a month be 
allowed out of their wages for maimed mariners, it will be a good 
limitation within the ſtatute. R. Mc. 889. 

If a term be deviſed to A. for life, remainder to charitable uſes, 
though there can be no remainder of a term. Due, 140. 

If a deviſe be by tenant in tail before a recovery ſuffered, 
Ray. 249. R. 2 Ver. 453. Vide Chancery, (2 N. 2.—4 8. 2.) 

So it will be good againſt him in remainder. R. in Chanc. inter 
Burdet and Iubab. of rite Chapel, 2 Ver. 755. 

50 if a woman ſettles land with a power of revocation, and 

gives inſtructions in writing for a ſettlement to charitable uſes, 
but dies before the ſettlement, it Thall be a good appointment, 
though no revocation. £g. Ca. 138. 

But a diſpoſition to a charitable uſe by him, who has not ability 
to grant, {hail not be decreed; as by an idiot, lunatic, Ee. 
Dude, 114. 138. 

zy an infant, ſeme covert, Sc. 3 Ch. R. 15 2. Dule, 138. 

By a bankrupt. Duke, 138. 

50 if a daughter gives lands to a charitable uſe, which ſhe has 
by deſcent, if there was no truſt in her father ſo to diſpoſc, an 
afterborn ſon may avoid it. Duke, 138. 

So a deviſe to a charitable uſe by a tenant in capite - will be void 
for a third part. R. Ray. 249. R. Cro. Car. 525. Cite 
2 Ver. 4 5 4s 

80 a deviſe by a nuncupative will be void; for the %. 
29 Car. 2. has repealed the /f. 43 El. 4. pro tanto. K. 1 Sal. 162, 
£9. Ca. 44. 

Though made before the /. 29 Car, 2. if the teſtator died aſter, 
1 Sal, 163. Semb. 3 Ch, R. 1 
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So a deviſe by a will, not executed in the preſence of three 
witneſſes, ſince the /. 29 Car. 2. will be void, though it be to 
charitable uſes. R. 2 Ver. 598. 

[There mult be a will duly executed to create a charitable uſe, 
and Chancery will not ſet up a truſt for a charity without a decla- 
ration in writing; for charitable uſes are within both the clauſes 
of the ſtatute of frauds, the clauſe of deviſes, and the clauſe of 
declarations of truſt. Adlington v. Cann, T. 1744. 3 Atkins, 141.] 

So a deviſe that land ſhall be fold ſor payment of legacies, the 
reſidue to charitable uſes, is not a diſpoſition of the land itſelf, 

R. Cro. Car. 5 26. 

So a deviſe with remainder to charitable ufes, with intent to 
create a perpetuity, ſhall not be decreed. 1 Fer. 161, 162. 

A gift or appointment to a charitable uſe ſhall be liberally ex- (N. 12.) 
ounded; and therefore where land of fuch a value is deviſed, Ho _ 
the whole thall be employed, though the value is improved. Vide 3 
Chancery, (2 N. 1. &c.) 

If a manor is charged with 1000/. to put out apprentices in ſuch 
pariſh as his executors ſhall appoint, though the 10000. is paid to 
the executor of the donor, the manor is not diſcharged till it is 
reſted in truſtees for the intended charity. R. Ch. R. 187. 

* If there be a deviſe of the whole profits of an eſtate to cha- 
rities, the charities ſhall have the increaſed rents. Ambler, 190.* 

If there be a deviſe to pay debts and annuities, to build a 
houſe for fix poor people, and to pay them 25s. Gd. a week each, 
after debts paid; if there be a ſaving and increaſe of rents, they 
ſhall go to the charity. Id. 201.* 

A deviſe to eſtabliſh a Je/uba to inſtruct in the Jewiſh reli- 
gion, was held not to be ſupportable in that mode, but good as a 
harity, to be diſpoſed of by the crown. Ambler, 228.* 

If a legacy be given to the poor inhabitants of St. Leonard, 
Shoreditch, it thall go to the poor not receiving alms. Id. 422.* 

If a legacy be given to the poor, and it appear that the teſ- 
ator was a French refugee, the court will direct it to be given to 
poor refugees. Il. Bid.“ 

* A deviſe being given in augmentation of the charitable col- 
lection for poor diſſenting miniſters living in any counties in 
England, and it being proved that there were three diſtinct ſoci- 
eties of diflenters; it was held that the. devite was good, and 
thould go to the poor miniſters of each. 1d. 524* 

If there be a deviſe of a reſidue in truſt for charitable uſes, 
without ſpecifying any, the bequelt is good, and the crown may 
appoint the ufes. 1d. 712.* 

Every one having ability to make a grant or deviſe, may appoint (N. 13) 
to charitable ufes. Vide ante, (N. 11.) By whom 
, . * $4 . the appoints 

So where an inteſtate had b-va notabilia, after adminiſtration meat aN 
granted and an inventory exhibited, upon citation of the admi- 
niſtrator, the judge of the eccleſiaſtical court might direct a 
particular ſum, according to the circumſtances of the eſtate, to 
ſuch charitable uſes in particular as he pleaſed. 4 Inf. 336. 

And this was to be done by public act of the court without fee, 


and then the adminiſtrator was bound to do it. 16:4, 
11h 4 *(N 13.) 
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(N. 13.) How appointed.“ 
* By,. 9 G. 2. c. 36. after June 24th, 1736, no appointment 


ſhall be made of any manors, lands, tenements, rents, advow. 
ſons, or other hereditaments, corporeal or incorporeal, nor of 
any ſum of money, goods, chattels, ſtocks in the public funds, 
ſecurities for money, or any other perſonal eſtate whatever, to be 
laid out in the purchaſe of any lands, tenements, or hereditaments, 
to any perſon, body politic, or corporate, or otherwiſe in truſt, 
or for the benefit of any charitable uſes whatever ; unleſs in the 
caſe of lands, &c. and perſonal eſtate, (except ſtock in the public 
funds,) ſuch appointment be by deed indented, ſealed, and delivered 
in the preſence of two or more credible witneſſes, 12 calendar 
months at leaſt before the death of the donor or grantor,(including 
the days of the execution and death,) andinrolled in Chancery within 
ſix months next after the execution; and in the caſe of ſtocks, unleſs 
the transfer be made in the public books fx calendar months at leaſt 
before the death of the donor or grantor, (including the days of 
transfer and death*;) and unleſs ſuch appointment be made to 
take effect in poſſeſſion for the charitable uſe intended, immediately 
from the making thereof, without any power of revocation, re- 
ſervation, truſt, condition, limitation, clauſe, or agreement whate- 
ver, for the benefit of the grantor or of any claiming under him, 
S. 1.“ 
* Any grant, Wc. made in any other way to be abſolutely void. 
* 
: This not to extend to prejudice any college in either of the 
| two univerſities, nor the colleges of Eton, Wincheſter, or Weſtmin- 
f er, provided that no college ſhall hold more advowſons than ſhall 
4 be equal to a moiety of their fellows in number. S. 4 C5.“ 

1 * If a man by will give 500/. out of his perſonal eſtate to truſ- 
15 tees in truſt to lay out part in building a ſchool-houſe, and ſchoo!- 
, | maſter's houſe, and direct that the purchaſe of the ground and 
the expence of building ſhall not exceed 2001. and that the re- 
maining 300l. be laid out in land or rea/ ſecurity for the maſter's 
maintenance, the Jaſt is void by this itatute, and ground may not 
be purchaſed with the 2000. but if the pariſh have lands, it may 
be laid out in building on them. 3 Atkyns, 806, 2 Vezey, 547. 
1 *If a man give a legacy to his executors, and then deviſe 2 
4 copyhold to A. he paying the executors 1000/, and give the reſi- 
due of his eſtate to a charity, this 10001. is a charge on the real 
| eſtate, and the deviſe of it void by the ſtatute. 1 Yezzy, 108.* 
5 * If a man give his real eſtate to truſtees to ſell, and with the 
50 produce and his perſonal eſtate to pay debts and legacies, and 
Þ ( inter alia) to purchaſe freehold land for a fund for an annuity to 
1 preach a ſermon and to keep a tomb- ſtone in repair, it is within 

& this ſtatute and void. 1 FYezey, 320.* 

| If mortgagee in poſſeſſion under habere facias deviſe all money 
4 due on the mortgage to a charity, though the heir at law of mort- 
| gagor inſiſts to redeem, it is within this ſtatute, 2 Yezey, * F 
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But if by his will, before the ſtatute, he had deviſed lands to 
truſtees for a charity, and by codicil made after the act, deviſed 
the ſame and other lands, to the ſame and other truſtees, and un- 
der the ſame truſts ; and made alterations in other parts of his 
will, and confirmed the reſt, the lands deviſed by the will are not 
within the ſtatute. 1 Yezey, 178. 186.“ 

* And if a man deviſe the reſidue of his real and perſonal eſtate 
to A. for life, &c. and then to truſtees to ereF a hoſpital ; as to 
his real eſtate it is void, but not as to the perſonal, though he had 
mortgages z and to ere means to found as well as to build. 
2 Vezey, 182.* 

If a teſtatrix bequeath a ſum of money to be laid out under 
the direction of the miniſter and churchwardens for the purpoſe 
of exeing a freeeſchool within the pariſh, it is void, though there 
be a piece of walte land in the pariſh on which an old building 
ſtands, which has formerly been a free-ſchool. Ambler, 75 1. 


(N. 14.) Juriſdiction for Charitable Uſes. 


Hew relief ſhall be in Chancery for charitable uſes, vide in (N. 24.) 
Chancery, (2 N. 1, &c.) By commiſe 
[The court, on an information of attorney-general, may direct ea · 
the election of a maſter of a free- ſchool of royal foundation, and 
this is not interfering with the viſitatorial power. Actorney-General 
v. Shrewſbury, P. 1726. Bunb. 215.) 
By the ff. 2 H. 5. 1. the ordinary ſhall inquire of and reform 
the government of hoſpitals of the king's foundation by com- 
miſhon, and return the inquiſition taken thereon into Chancery, 
and other hoſpitals ex officio. 
By the ff. 39 El. g. commiſſions might be awarded to inquire 
of lands or goods given to hoſpitals or charitable uſes, &c. But 
this is repealed by 43 El. g. 
By the /. 43. El. 4. lord chancellor, c. may award commiſ- 
ſions to the biſhop of the dioceſe, his chancellor, and others, &c. 
or any four of them, to inquire by the oaths of 12 men, or other 
lawful means, of all gifts, c. to the charitable uſes there ſpeci- 
hed, and of all abuſes, miſemployments, c. of lands, goods, &c. 
given to the ſaid charities z and after inquiry, Sc. calling the 
parties intereſted, to ſet down ſuch decrees, &c. that the lands, 
goods, &c. may be duly employed for the charitable uſes for 
which given. 
And all decrees, c. ſhall be certified into Chancery, under the 
ſeals of the commiſſioners in the time limited by the commiſſion z 
and ſhall ſtand good till altered by the lord chancellor on com- 
plaint by party grieved, 
So the king himſelf may name commiſſioners, or ſign the com- 
miſſion, as well as the chancellor. Duke, 144. 
Or commiſſioners of the great ſeal, Cont. per Mo. Duke, 144. 
The commiſſion muſt be under the great ſeal. Duke, 144. 
And conform to the words of the ſtatute. Dube, 146. 
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E It muſt be awarded to the county where the land jy, 
15 Duke, 145. | 
Ft Or where goods are to be employed. Duke, 149. 
F If land in one county is given in charitables uſes in another, 
| there muſt be ſeveral commiſſions to both counties. Dube, 1 45. 
148, 149. 
So if the land lies in ſeveral counties. Duke, 145. 148. 
Or the rent iſſues out of land in ſeveral counties. Dulce, 
145. 148. 
So if the land or goods are in a county palatine and the em- 
ployment out of it, or vice ver/a, there muſt be commiſſions under 
both feals. Dube, 145. 
(v. 15.) There muſt be five commiſſioners at leaſt, Duke, 146. 
Who may be And the biſhop of the dioceſe, if he is in ce, muſt be a com. 


| = miſſioner, otherwiſe it will be void. R. per 4 J. Duke, 63. 
1 | But a biſhop elect need not be named a commiſſioner, If he be 
j not conſecrated, Duke, 145. 


Nor a ſuffragan. Duke, 145. 

4 Nor a conſecrated biſhop, if he is concerned in intereſt ; as if 
1 goods of an inteſtate, given to charitable uſes, are in his hand; 
as ordinary till adminiſtration granted. Dude, 145, 146. 

So if the biſhop is named, the other commiſhoners may a& 
without him. Duke, 63. 137. 145. 

So any one of good fame may be a commiſſioner, Dutz, 
'Y - 117. 145. 
8 So an alien friend may be a commiſſioner. Duke, 145. 

90 a perſon indicted for a petty miſdemeanor ; as a riot, &:, 
Dake, 145. 

Outlawed, if the outlawry be reverſed ; for that diſaſſirms the 
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nt . outlawry. Duke 146. 

tf Citizen or burgeſs, though the charitable uſe is ſor the bench: 
'K of the city or borough. Duke, 147. 

* But by the /. 43 Kl. 4. commiſſioners ought to be of good and 


found behaviour; and therefore a perſon, convicted of treaſon, 
felony, or miſprifion, cannot be a commiſſioner, 

Nor one convicted for coſinage, barretry, fimony,&'c. Nuke, 145. 
Or for acquitting of a felon, againſt evidence, when he was a 
[4 juror. Duke, 145. 

# Nor one outlawed or excommunicated at the time of the com- 
4 miſſion, though afterwards pardoned or abſolved. Duke, 146. 
Þ Nor an infant at the time of the commiſſion ; though he after 
N wards comes to full age. Duke, 146. 

Þ So a perſon intereſted cannot be a commiſſioner z as an executor 
1 or adminiſtrator of the goods given. Duke, 146. 

Or any one, who claims the reverſion or remainder of the lands 
given. Duke, 146. 

Nor a member of a particular corporation, to whom the cha- 


j 
1 rity is given; as one of the mercers company, c. where the git 
4 is to ſuch company. Duke, 147. 1 
* 1 . . c all 
| (x. 16.) So commiſſioners may make inquiry by all lawful means ot ® 
$ What inqui- ifts, Ser 
a $Hi:10n ſhall — < And 
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And therefore inquiry, by examination of witneſſes, rentals, 4s toa giſe 
accounts, prior inquilitions, as well as by jury, will be good. 8 
Duke, 150. 

Or by the commiſſioners own knowledge. Duke, 150. 

And an inſcription upon the tomb of the donor of a charitable 
uſe is ſufficient. 

And by ſuch means they may ſupply a defect in the ſinding of 
the jury in the circumſtances of the giſt; as that a gift ſor poor 
tradeſmen was for ſuch ſort of tradeſmen. Duke, 150, 

That the miſemployment found was for ſo long time. Hid. 

And it is ſufficient if 12 jurors agree, though 16 are impan- 
eled. Bid. 

So an inquiſition will be good, though it does not find all the 
circumſtances of the gift, it the ſubſtance be found; as if the 
gift be found guibuſdam 1gnotis, or per quendam ignot'. Duke, 149. 

So if it finds a gift variant in circumſtances from the truth ; as 
if it be found to be made by fine, feoffment, &c. when it was by 
will, or other conveyance. Duke, 149. 

So it is ſuſſicient if the inquiſition finds the general uſe, though 
it varies from the particular; as if it finds a gift for books for 
poor ſcholars, when it was for gowns for them; for the gift for 
poor ſcholars is the general uſe. bid. 

Or for ſtones for the highway, where the gift was for gravel, 

Lid. 

Or finds a gift for poor ſcholars generally, where it was for 
two poor ſcholars in the univerſity. id. 

Or a gift for ſuch an uſe, where it was for ſuch and other 
uſes, it is ſullicient for ſo much. Bid. 

But the inquiſition muſt be taken within the county where the (N. 19.) 
land lies. Duke, 119, 120. 148, 149. What not. 

Or where the commiſſioners have authority, Dube, 148. 

If the land lies in ſeveral counties, there mult be inquiſitions 
taken in all. Tb:d. | 

Or if the commiſſion goes only to one, an inquiſition may be 
taken afterwards upon another commiſſion in the other. Bid. 

So the commiſſioners cannot inquire by the oath of the party 
himſelf. Duke, 150. 

Or by illegal evidence; as a deed cancelled, a record reverſed, 

Ec. Vid. 

So an inquiſition muſt find the gift, and alſo the abuſe, other- 
wiſe it will be imperted. Duke, 149. 

It muſt find the general uſe truly, otherwiſe it is void; as if it 
lnds a gift for poor ſcholars, where it was for ſoldiers. Bid. 

Or a gift for a highway, which was for poor virgins, bid. 

So by the ff. 43 El. 4. commiſſioners may inquire of all abuſes, (N. 18.) 
breaches of truſt, negligences, miſemployments, not employing, As w miſ- 
concealing, defrauding, miſconverting, or miſgoverning of any met.“ 
lands, goods, ©. given to any charitable uſes before rehearſed. 

And therefore every miſemployment, or miſgovernment, and 
every neglest of employing, or the defrauding of the charity, is 
inquirable. Dube, 115. 1 


(N. 19.) 
W hat cies 
are exempt 


from the 10- 
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If the truſtee leaſes at an undervalue. R. 2 Per, 414, 4:;, 

So if a man to whom land is deviſed for a charitable uſe b 
covin with the heir waives the deviſe, it is a fraud inquirable. 
Duke, 150. 

So if the heir refuſes a legacy for diſcharging a mortgage 
the land may be ſettled. Wis. N 7 5 
If a huſband by covin difagrees to a gift to his wife. Bid. 

If the feoffee to a charitable uſe aliens in mortmain, and after. 
wards purchaſes the land of the king. Bid. 

If the grantee of a rent for a charitable uſe by covin with the 
terretenant grants the rent to him. Duke, 153. 

But by the /. 43 El. 4. it is provided, that the ſaid act extend 
not to lands, goods, Ec. given to a college, hall, or houſe of leam- 
ing, in the univerſities of Oxford or Cambridge, the colleges of 

—_ Weſtminſter, or Wincheſter, or any cathedral or collegiate 
church. 

So if a gift be to the univerſity itſelf, it will be exemyt, 
Duke, 171. 

So by a proviſo in the ſame ſtatute, it does not extend to lands, 
Sc. given to or in any city or town corporate, where a ſpecial 
governor 1s appointed to direct the diſpoſal. 

Nor to any college, hoſpital, or free-ſchool, which has a ſpecial 
viſitor, governors, or overſcers appointed by the founder. 

And this proviſo extends to the company of mercers, grocers, 
Tc. in London. Duke, 171. | 

To a gift made to a corporation, to be employed in another cor- 
poration. Duke, 172. 

4 Or to be employed by the mayor in the ſame corporation. 
bid. 

To a gift to an hoſpital in reputation, which has a governor; 
as to the poor knights of Windſor ; for the dean and canons of 
Windſor are their governors appointed by the founder. Bid. 

But the proviſo does not extend to a gift to a corporation not 
in eſſe at the time of the act. Duke, 171. 

r to a gift made fince the act to a corporation which was then 
in effe, Ibid. 

Nor to goods given to a corporation; for the ſtatute ſpeaks 
only of lands and tenements. Bid. 

Nor to land given to a member of a corporation, &c. and not 
given to the corporation. Duke, 172. 

Or a gift to a corporation, which is not to be employed there, 
or in another corporation. Jbid. 

[If lands are given to truſtees, governors of a college, hoſpital, 
or ſchool, for the uſe of it, and a ſpecial viſitor is appointed, or 
one by operation of law, the commmiſſion ſhall not interpoſe; 
but if the lands are given to ſuch governors on a collateral charity 
(as to mend roads) it may. Attorney-General v. Harrow Schi, 
T. 1754. 2 Vexey, 551.] 

Or when the governors, &c. of the corporation have no powet 
to inforce the employment to the charity; as if the gift is to 2 
college to pay 20%. to the parſon of D. to be diſtributed _ 
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the poor of D. for the viſitor, c. cannot compel the parſon to 
make diſtribution. Duke, 172. 

So if the governor, &c. has no power to inforce the employ- 
ment of the whole, but only part of the charity, it will be exempt 
for the whole. Duke, 172. 

So by a proviſo in the ſame ſtatute, no perſon, who purchaſed 
for valuable conſideration without fraud, and without notice of 
the charitable uſe, ſhall be impeached, &c. 

And therefore the commiſſioners have no authority to make a 
decree againſt a purchaſer for valuable conſideration without fraud 
or notice; as for money paid, plate given, c. Duke, 177. 

Land, rent, leaſe, ward, or title to land conveyed, Sc. 1bid. 

So if a debt, &c. is releaſed, &c. for it is a valuable conſidera- 
non. Bid. 

If rent, or a fine, is paid upon a leaſe made. Bid. 

But it is no valuable conſideration, if a man gives for the pur- 
chaſe things of pleaſure, though valuable; as jewels, &c. Did. 

A mere poffibility in land, &c. Did. 

Money only to part of the value. Bid. 

So if the conſideration is mixt; as for money and affection. Bid. 

In conſideration of money and marriage. Hid. 

So if the conſideration is executory. Duke, 178. 

Or for payment of debts of the vendor, or portions for his 
daughters. Duke, 177, 178. 

So a leaſe to the full rent is not a deed upon a valuable conſi- 
deration. Duke 178, 

And the commiſſioners are not to be ſatisfied by the mention of 
the conſideration in the deed, &c. 1bid. 

So if a gift be to the poor, &c. generally without mention of 
any particular place, the commiſſioners have no authority therein, 
but it muſt be ſettled in Chancery. Per Finch, 2 Lev. 168. 

The commiſſioners before a decree made by them, ought to (V. 20.) 
ſummon all perſons concerned in intereſt. Duke, 117. 151. — 


the commiſ- 
foners, Who ſhall be ſummoned by them, 


The decree muſt be made by ſuch commiſhoners as were (N. at.) 
preſent when the inquiſition was taken. Duke, 154. Cont, — TO 
Duke, 68. 118. ers it ſhall 

The decree muſt direct the employment of the goods or lands be made. 
according to the intent of the donor; and therefore, if ſome of 1 
the lands are given for the repair of the church, others for the re- cree ſhall be 
lief of the poor, &c. the profits cannot be employed promiſcuouſly ; made. 
but the rents of each eſtate ſhall be applied to the particular uſe 
tor which it was given. R. 1 Ver. 43. Per Mo. Duke, 158. 

If the gift was to perſons of ſuch ſex, nation, trade, 
quality, or profeſſion, the decree muſt be conformable to it. Per 

o% Duke, 158. 

If the giſt fixes the number of perſons who are to take, the 
decree muſt not alter it. Per Mo. Duke, 1 57. 

If it appropriates it to a pariſh, priſon, ſchool, Sc. the decree 
cannot vary it. Per Mo, Duke, 158. Or 
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Or to a particular purpoſe; as for diet, apparel, houſe of cor. 
rection, eaſe of filteenths, &c. the decree cannot direct it for 
other purpoſes. Per Ms. Duke, 158. 160. 

Though the land be increaſcd to a greater value. R. 11 Ca- 
Duke, 68. 

(N. 23.) All ſhall be bound by the commiſſioners decree whom the donor 
— the by his act or conveyance could bind; as he who claims title under 
decree. the donor by deſcent. Per Mo. Duke, 160. R. Ch. Ca. 267, 

But perſons who claim paramount the gift or deviſe to the ch. 
rity, are not bound by the decree. R. Ch. Ca. 267. 


(J. 24.) Every decree by commiſſioners mult be certified to the Chance 


1 Per Me. Duke, 164. : 
Chancery The party grieved by the decree may take exceptions to it he. 
(X 25.) fore the chancellor. 1 Ver. 42. 


ceptions : x | f 
— oa So aſter exceptions by a leſſee over- ruled, his leſſor may take 


exceptions to it. 2 Ver. 507, 

So after a decree twice confirmed, upon a rchearing an iſſue 
may be directed to try the fact. 2 Ver. 507. 

(N. 26.) If a decrce by commiſſioners be certified, and there is no ex. 
—— ception by the party aggrieved within a reaſonable time, he {:l! 
2nd make be concluded thereby without more. Ch. Ca. 194. 
execution. If exception be taken and diſallowed, the decree ſhall be con- 

firmed. 

After confirmation the chancellor may award execution i 
what manner he pleaſes. Per My. Duke, 166. 

The moſt uſual courſe is, to make a writ of execution u- 
on the ſtatute, and afterwards an attachment, and then he ſal! be 
impriſoned till performance. Ibid. | 

Or he may award an elegit or fieri facias. Ibid. 

So if the decree transfers the property of the land or goods to 
another, he to whom decreed, may take or enter without a writ 
of execution. Per Mo. Dube, 164. 

If it decrees a leaſe to be void, he in reverſion may enter. V. 

If it decrees a deed, &c. to be delivered, it may be delivered 
without a writ of execution. id. 

If a rent to be diſcharged, it may be executed by way of r- 
tainer. Jbid, 

(N. 27.) But if the decree appears to be out of the power of the com- 
Or enlarge miſſionere, contrary to the ſtatute or common law, or eccleſialti- 
or annul it, . . A 

cal law, or intent of the donor, the chancellor may annul it. P.. 
Mo. Duke, 164. Ig. Ca. 65. 

So upon a ſuggeſtion, without bill it may be annulled ; if made 
without authority; as if the precept was only by three commul- 
ſioners, or there was no inquiſition. Per Mo. Duke, 163, 164. 

So if the exception taken be allowed, it ſhall be annulled. 

But if the decree is only voidable, it ſhall not be annulled wich- 
out bill. Per Mo. Duke, 163. X 

As if the party was not ſummoncd, or a legal challenge diſal- 
lowed, Sc. id. 

50 if a ſuggeſtion is made, it muſt be proved immediate!) 
otherwilc execution thall not be ſtaid. Per Ie. Duke, 165. 
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go execution ſhall not be ſtaid, if the matter ſuggeſted is only 
irregularity z as diſproportion in allowances, &c. Per Me. 
Duke, 163. 

So it ſhall not be annulled for matter ariſing after the decree 
as if aſſets fail after a decree againſt an executor or adminiſtrator; 
for it was his default it was not performed before. R. Mz. 823. 

So if the commiſſioners by decree direct payment of 85/. the 
chancellor may increaſe it to 170/. R. 5 Car. Duke, - 

if commiſſionars are deſignedly vexatious, Chancery may puniſh 
them; but otherwiſe they pay no coſts. Eg. Ca. 65. 

The decree by Chancery ſhall be final, and no appeal lies to par- 
lament. 2 Per. x18. 

Nor ſhall there be a rehearing upon it. Semb. 2 Ver. 118. 

But Chancery, after a decree which takes away a truſt from a 
corporation for not paying 4ooo!, to a charity, may, upon pay= 
ment, reveſt the truſt in them, though the former decree was 
ſgned, inrolled, exemplified, and the conveyance to other truſtees 

xecuted, Dub. Eq. Ca. 7. 


Vide more concerning Uſes in Chancery, (2 N. 1, &c.)—Remit= 
tr, (C. 6.) 
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—— of a Church, 
Vide Eſgliſe, (H. 14, 15.) 


hu the Pope. 
Vide Popery, (A. 1, &c.— B. 1, Kc.) 
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(A) Uſury, what ſhall be, 


SURY was an offence by the comon law, and upon convic- 
U tion the uſurer forfeited his goods to the king, and his 
lands to the lord of the fee. 2 Rol. 800. 3 Ii. 151, 152. 

If it was ſuch uſury as the Jews took, viz. 401. per centum per 
Num, 

By the fe. 37 H. 8. 9. (by which all former ſtatutes againſt 
uſury are repealed) no perſon by way of corrupt bargain, loan, &c. 
er other mean, ſhall take for, forbearance of lo. or other thing 
"ve for wares, Qc. for one whole year above 10/. per centum, and 
lo pro ratd, &c. 

And no perſon, who takes a mortgage of any lands, Sc. on 
(C2ition, tor payment of money, c. {hall haye or take in lucre, 

or 
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or out of the profits of ſuch lands, above 101. per cent. for a year 
and fo after that rate, &c, 

By the /. 13 El. 8. (by which 5 & 6 Ed. 6. 20. for repeal ti 
the /. 37 H. 8. 9. was repealed, and the ſame ff. 37 H. 8. 9. wy 
revived) all bonds, contracts, and aſſurances for payment of mo- 
ney upon uſury contrary to the ſaid ff. 37 H. 8. 9. ſhall be void. 

And the ſaid ſtatute now revived ſhall be conſtrued moſt ſtrong. 


| ly for the ſuppreſſing of uſury. 


By the ,. 21 F. 17. no perſon ſhall take above 87. per ce, 
and ſo pro rata, &c. 

And by the /. 12 Car. 2. 13. no perſon upon any contract ſhall 
take directly or indirectly for loan of any money or wares, &. 
above the value of 610. for forbearance of 100/. for a year, and ſo 


after that rate, Qc. nor by the ff. 12 Ann. 16. above the value 


of 5l. &c. 

And by the /. 21 Ja. 17. & 12 Car. 2. 13. all bonds, contracts, 
and aſſurances, whereby ſhall be taken above ſuch rate, ſhall be 
void, So by the /. 12 Ann. 16, 

And therefore, where a man gives a bond or other aſſurance for 
payment of an intereſt for money above the rate allowed by the 


- Rtatute, it will be void. 


Or if the loan was of goods, or any other thing, and not mo- 
ney. Mo. 398. 

So if upon an uſurious contract, he gives a mortgage for ſecu- 
rity of the principal only, and takes a bond for the intereſt, the 
mortgage as well as the bond ſhall be void. R. 2 Cro. 508. 

So if the allowance beyond the rate of the ſtatute be by a mean 
and indirectly; as if a man contracts to have 61. per cent. and 
deduQts the whole at firſt before the creditor has the money, 
D. 2 Cre. 26. Mo. 644. 

[A. indorſes a note for 200/. B. takes the note on advancing 
197. three months before due, and at the end of the three months 
takes another note for 200/. on advancing 3. for other three 
months; this is uſury within . 12 Ann. c. 16. Maſſa v. Dauling, 
M. 19 G. 2. Str. 1243.] 

So if it be upon a contingency whether he ſhall have above the 
allowance, or no intereſt, when there is not any hazard of the 
principal; as an agreement for payment of 100/. for wares with- 
in a month, or otherwiſe 120%. at the end of a year. R. Ms. 39). 
5 Co. 70. a. 2 Cre. 508. 

If A. upon a loan of money, ſtipulate to have half the profits 
on a reſale of goods to be purchaſed by the borrower, which profits 
exceed 5/. per cent, and A.'s principal is not riſqued, quære whether 
this contract be not uſurious? Coup. 793.“ 

Or for payment of the principal, and 10/. per centum ſo long 3 
A. ſhall live X. Mo. 398. R. 2 Cre. 508. 

Or for payment of 201. and to pay 100. for intereſt at the end of 
the year, if A. be then alive. K. Cro. El. 642. Ms. 39% 
5 Co. 69. ö. 

Or to pay 3ool. for 1000. if any of his children be alive two 0! 
three years after, when he has many children then alive, Cr% 


£1. 741. K. 2 Cre. 253. 597+ 80 
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So though there be a ſmall riſk of the principal; as if the agree- 
ment be for 100. to pay 4ool. at the end of 10 years, if any of 
his five daughters are then living. Dub. Cro. El. 741. 

Or upon a loan of Zool. to pay 22/. in three months, and 3001. 
wich Gd. per pound premium within fix months, if A. is then living, 
who was then of the age of 38 ycars and in health. R. Carth. 68, 
R. 2 Rol. 47. 

Or to pay 3s. per month for 71. after one month, if it be not 
then paid. Semb. Fon. 410. 

So where words are colourably added to avoid the ſtatute, 
which may be averred; as if the agreement be to pay for 100/. 
20l. per ann. from Michaelmas next, if it be not repaid before Mi- 
chaelmas, where it was agreed that it ſhould not be repaid before. 
5 Co. 69. b.; * for if the ſubſtance of a contract be a borrowing 
and lending, a flight colourable contingency only, will not take 
it out of the ſtatute. Comp. 770.“ 

Or if for 100. he grants an annuity, with an intent to elude 
the ſtatute, Per Ch. Bar. Cro. El. 28. R.2 Lev. 8. 

If upon an uſurious contract ſeveral ſecurities are given, one 
for intereſt, and another for principal. 2 Cre. 508. 

[t a feme covert acts as a pawnbroker, and lends money upon an 
uſurious contract, and takes a bond for it to her huſband, the 
bond ſhall be avoided by pleading the {tatute, though the hutband 
is not chargeable for the uſury criminaliter. R. Skin. 348. 

* If there be an agreement to pay legal intere/t, and a premium 
be paid down, over and above tlie intereſt, the agreement is uiu- 
rious and void. Doug. 235. (223.)* : 

* But the penalty under the ſtatute of Ann. is not immediately 
incurred, if the premium itſelf do not exceed legal intere/?, nor 
until more than legal intereſt be afua/ly received. Id. ibid.“ — 

* And therefore an action may be brought for the perally, 
though more than a year has elepſed fince the payment of the pre- 
mium, if it be not a year fince what has been paid exceeded legal 
intereſt, Id. ibid.“ 

* If, on a negociation for a loan of money, the lender ſay, 
he cannot advance the money, but will furnith goods, which the 
other takes and ſells, if the ſecurity given be for a ſum of money 
made payable at a future day, greatly excecding the value oi the 
goods, and 51. per cent. interg, this is an uſurious loan, and the 
ſecurity and contract are both void. Deng. 739. (Jog. )* 

[By f. 14 G. 3. c. 79. the lawful intereſt in Zrefand, or the co- 
lonies, may be taken for money lent in Eugland on mortgages of 
land or goods in theſe countries, and the deeds executed in Eng- 
land are good. The deeds muſt be regiſtered according to the 
laws of theſe countries.] 

This ſtatute relates ſolely to ſecurities on /and in Treland 
and the colonies; and therefore, where A. contracted with B. 
for the ſale of an eſtate in the Veſt Indies, and it was agreed that 
part of the purchaſe-money ſhould remain ſecured by the bond of 
B. and C., and that bond was afterwards cancælled, and another 
executed in Eugland by B. and [., referving 6“. per cent. intereſt, 
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in the ſame manner as the former one, ſuch contract was held 
uſurious. 3 Term Rep. 425.* 


(B) That not. 


BU a loan of 1000. upon a contract to pay the intereſt by 

half-yearly payments, viz. a moiety at Mficſhuclmas, and the 
other moiety at Lady-day, is not uſurious, though the advantage 
of the intereſt before the end of the year makes it above the rate 
allowed by the ſtatute ; for it is according to ſuch rate, and this 
is pro rata Ct the ſtatute. R. per 3 J. 2 cont. 2 Cro. 26. Tel. zo. 
Mc. 644. R. Cro. Car. 283. Jon. 396. 

Where it is in the power of the borrower of money to pay 
the principal within a limited time, without intereſt; on nen- 
payment, the reſervation of a larger ſum than the ſtatute alloys 
is no uſury. Coop. 115. 

Therefore, if a tradeſman ſell goods at three months credit, 
and ſtipulate, in caſe the money be unpaid, that the vendee {hall 
allow him a halfpenny an ounce per month till he diſcharge the 
debt; this allowance, though above the legal rate of intereſt, yet 
being the tage in that trade, and the contract being a bend fat 
ſale, is not uſurious. Cerp. 112.“ 

*The loan of money produced by the ſale of ſtock, on an 
agreement that the borrower ſhall replace his ſtock on a certain 
day, or repay the money on a ſubſequent day, with ſuch intereſt in 
the meantime as the ſtock itſelf would have produced, is not 
uſurious, though the intereſt exceed 5/. per cent., unleſs the 
tranſaction be colourable, and a mere device to obtain more than 


legal intereſt. 3 Term Rep. 531.* 


So if the contract be for 100/7. and the intereſt per ann. and he 
accepts the whole intereſt within the year. R. 1 Bul. 17. Sem. 
cont. where the whole was deducted at the time of the Joan, 
Mo. 644. 2 Cre. 26. 

So if by miſtake the words require payment before the time 
agreed, it will be no uſurious contract, though the intercit exceed 
the ſtatute, if payable at the time limited; as if a bond 1 Apri/ 
be to pay 105/. on 21 April next, where the agreement was for 
a year next. R. 2 Cro. 677. KX. 2 Vent. 83. 

If, in a mortgage, the clauſe for the mortgagor to take the 
profits till default be omitted. 2 Mod. 307. 

Though the plaintiff had notice of the miſtake before action 
brought. 2 Vent. 83. 

So if the bond was intended to be payable at the end of the 
year, and by miſtake it is made payable at fix months. K. Cs. 
Car. gol. Jen. 396. 

So if there be a corrupt agreement, to which the plaintiff was 
not privy, it ſhall be no prejudice to him; as if A. be indebted 
to B. in 100. for which 4. and C. give à bond to B. and it 15 
agreed between A. and C. that A. ſhall give 30. to C. for for- 
bearance of 1001. which 4. ewes to C. and thall be bound to C. 


for this 30/. and Z. and C. are bound to B. for the ol * 
on 
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bond to B. being for a juſt debt, though made upon an uſurious 
contract to which B. was not privy, it ſhall not be avoided. 
R. per 3 J. 2 Cro. 33. Tel. 47. Mo. 75 2. Acc. per Halt, T. 
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8 V. 3. Inter Huffey and Jacob. ( Reported in Comynss Rep. 4. ) Ses Str. 


And it is ſuthcient that B. replies that he was not privy, with- A 


out traverſing the corrupt agreement. X. 2 Cro. 33. 

So if, after a bond upon an uſurious contract, A. gives a 
counterbond to indemrtify the obligor from ſuch bond, and he is 
thereby damnified, the counterbond is in force, though the firſt 
bond was uſurious. R. Cro. El. 642. Ney, 73. K. Cro. El. 5 88. 
for the ſurety perhaps was not privy to the uſury. 

So if, after a contract made bend fide, there is a ſubſequent 
agreement for a rate above the ſtatute for further forbearance, 
the laſt contract only will be void, and not the firſt. R. Cro. 
El. 20. R. 1 Sand. 294. Acc. 2 Mod. 307. 

So if a bond or recognizance be forfeited, and it is afterwards 
agreed to accept more intereſt than the ſtatute allows, and to 
make another defeaſance, it is no uſury; for the ſorfeiture of the 
recognizance, &c. is to be conſidered. R. Ney, 2. 

So if there be a hazard of the principal, it will not be uſury, 
though the intereſt upon a contingency may exceed 6/. per cent”; 
as if a wager be to give 40/. for 20/. paid, if A. is alive, at the 
year's end. Cro. El. 643. 

So if there be an agreement for 100. to pay 80/7. to each 
daughter (and he has then five) who ſhall be living at the end of 
Io years. R. Cro. El. 741. 

[So if for two guineas received, a man promiſes to pay 20 on 
lis wife's death, who is 70 years of age. Lamego v. Gould, H. 
32 G. 2. 2 B. M. 704.] 

Or for gol. to pay 60/. at the return of a ſhip (which may 
return in five months), or if it never returns, nothing. X. 
2 Cro. 209. 508. Acc. Sho. 8. 

Or at the return of a ſhip, goods, or owner; for it is a bot- 
tomry contract. R. 1 Lev. 54. N. Hard. 518. Arc. 2 Kol. 48. 

Or for 100. to pay an annuity of 504. a year for life, though 
there is a mortgage for repayment of the 100/. if the annuity is 
not paid; for it is a purchaſe, and, upon the death of gui que 
tie, the money is loſt. R. 2 Cro. 25 2. 1 Bul. 36. R. Cro, 
El. 27, Per Toiſd. 1 Sid. 182. 
| [If 2000“. is lent, on condition to pay the principal and 2000. 
in a year, or 250/. per anmmm for the life of the borrower, it 
is not an uſurious contract, Mortiey v. Pitt, M. 1748. 
1 Vezey, 164.) 

[So if A. for 120/. grants an annuity of 204. out of a living, 
by deed, with promiſe for redemption in five years, and gives 
bond for performance, this is not uſury, though the words borrow 
and /end are uſed. 11 urray V. Harding, H. 13 G. 3. 3 Wilſ. 390.] 
2 Bl. Rep. 859.5 n 

for 1001. to pay 20/. a year from Michaelmar next, if the 
100“. is not repaid before ifichaclmas ; for he may repay it 
112 before 
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before Michaelmas without intereſt, if this was the true intent, 
5 Co. 69. ö. | 

Or it for 3001. a leaſe is made to B. at 35 J. per aun. of a houſe 
of which the rent was only 5/. with a covenant to convey to him, 
if B. repaid the 30c/. in four years; for it was at the election 
of B. to repay or not. R. 2 Lev. 7. 

{50 if A. lends B. 100). for four years, without intereſt, in 
conſideration that B. ſhall provide meat and drink for A. 's dzughter 
C. who is to be partner with B.'s wife, have half the profits, and 
bear half the loſs, and to lodge A. for 100. per aun. it is not uſu- 
rious, though the board of C. and lodging of A. miglit be worth 
gol. per ann, Meorifſet v. King, M. 33 G. 2. 2 B. M. 891. 

(By Hat. 17 G. 3. c. 26. a memorial of all deeds, &c. for grant 
of annuity for life, ſhall in twenty days be inrolled in Chorcery, 
or ſhall be void; ſo of judgment on warrants of attorney for that 
purpoſe. Deeds muſt contain the conſideration.] 


(C) - Puniſhment of Uſury. 


* F QUITY will aſſiſt the borrower on an uſurious contract, 

to retain all but the legal intereſt, or to recover back what 
has been paid on ſuch a contract, above the principal and legal 
intereſt. Doug. 697, 8. u. (672.)* 

By the /. 13 Ei. 8. 21 Fa. 17. and 12 Car. 2. 13. all bonds, 
contracts, Sc. upon uſury are void. Vide ante, (A.) 

How the ſtatute {hall be pleaded to ſuch a bond, &c. vide in 
Pleader, (2 W. 23.) 

By the /*. 13 El. 8. perſons taking uſury above the rate men- 
tioned in that ſtatute ſhall forfeit ſuch intereſt, &'c. 

By the ff. 37 H. 8. 9. and 12 Car. 2. 13. if any, by way of 
corrupt bargain, c. take more than is allowed by ſtatute for for- 
bearance of money or other thing, he ſhall forfeit treble the value 
of the monies, wares, &c. lent, &c. a moicty to the king, a moiety 


to him who will ſue for the ſame. 


And though the firſt contract was not uſurious, if a man takes 
afterwards above the allowance of the ſt-tute for the loan ol 
money, Sc. an information lics upon ſuch ſtatute, 1 Sand. 295. 
R. 1 Vent. 38. Ray. 196. 

And if there be an uſurious contract to pay 200. for forbearance 
of 1007. an information lies, though he does not take above the 
legal intereſt. R. 1 Vent. 38. Ray. 126. Per Txifd. 1 Jad. 6c. 

So though he takes but a penny of the intereſt upon ſuch 
agreement. Cro. El. 20. 

So if a ſeoſſment, leaſe, &c. be made upon an uſurious con- 
tract, it will be void, as well as a bond. For. 303. 

But an indictment for uſury lies not for a corrupt agreement, 
without loan, or taking in purſuance of it. Rex v. Clien, il, 
2 G. 2. Str. 310, ] 

S0 i an uſurious contract be for 201. for forbcarance of 1500 
and he takes no part of the 200. an information docs not lic git 


him. X. Cro. EI. 20. 
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[When the uſurious contraQt, the lending, the forbearance, 
or intereſt concur, then the offence is committed, and the action 


muſt be brought on 12th Ann. within a ycar from that day, nor 


does part of the penalty being to the king avail. Lid v. Williams, 
M. 12 G. 3. 3 Will. 250.] a . Ao 7023." 

[The court will permit proſecutor to compound. Barnes, 118.] 

* Beiore a party can entitle himſelf to relief, by civil action, 
from an uſurious contract, he mult tender all the money really 
advanced; therefore, where goods are pawned to a broker for a 
certain ſum, and uſurious intercit agreed to be paid thercon, the 
pawner of the goods cannot maintain an action of trover for 
them, in order to get rid of the ufurious contract, without firſt 
tendering the money which had been actually advanced with legal 
intereſt, 1 Term Rep. 153.“ 


(D) Puniſhment of Brokage. 


CO by by the /. 12 Car. 2. 12. ſerivener, broker, ſolicitor, Sc. 
who ſhall directly or indirec ily take any money or other re- 
ward, above the valuc of 55. for procuring the loan or forbearance 
of 100/. for a year, and fo pro rata, Sc. or above 12d. for making 
pr renewing a bond or bill for ſuch loan, or for a counterbond 
concerning the ſame, ſhall forfeit 20/. for every oſtence, and be 
impriſoned for half a year; a moiety to the king, a moi-ty to him 
who will ſue for the ſame. 

But an agreement by A. to give B. 200 l. if he procures 5000/, 
to be paid in his name upon an aid granted by parliament, does 
not appear to be brokage; for the borrower pays nothing, and the 
lender receives nothing. R. Skin. 322. 


Vide more concerning U/zry, in Pleader, (2 G. 7.) 


UT LA G6 AS 


(A) Outlawrn. 


Man outlaw ed! is, when by judgment of law a man, by his 

A own default, is ouſted of the law. Co. L. 122. b. 128. b. 

For every man at hie age of 12 years ought to be ſworn to the 
Jaw in a tourn or leet, and by his outlawry he is Hui extra lege m. 
Co, IL. 122. b. 

A woman who does not ſwear to the law, by judgment of out- 
lawry, is not ſaid to be outlawed, bur wwaiviata, Co. L. 122. 3. 

And therefore, if a woman is ſaid to be uutla gata, it will be 
drror. R. 2 Rol. 804, J. 5. 
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Piat, he ſhall be outlawed. Vide Indict ment, ( 


AN 


(B) In what Cales it lies. 


Nan ſhali be outlawed for his default if he will not tang 
to the law; and therefore, upon an indictment for treaſon 
or felony, if the defendant does not appear = the ſecond ca. 
) 
So in an appeal, Sf. P. C. 60. a. 67. Vide Appeal, (G. ;.) 
And if he does not render himſelf within a year, he ſhall be 


executed without other jndgment or trial, 3 Mod. 42. 72. 


[It lies on an information, Rex v. Villes, T. 8 G. z. 
4 B. M. 2527. | 

And in an information for any offence, in its nature againſt 
the laws of ſociety, and that diſturbs the good order which keeys 
a ſtate in peace, (the true meaning of contra pacem,) though uct 
with actual force. id.] 

So upon an indictment᷑ for a miſdemeanor or information, he 
ſhall be outlawed, but he ſhall not be fined thereon without other 
conviction for the offence. Vide Information, (D. 1.) 

So if a peer does not appear upon an indictment for treaſon cr 
felony, he ſhall be outlawed, 3 H. 31. 

| But where a captas does not lie in proceſs, the defendant cannct 
be outlawed before or after judgment; as upon a writ of privi- 
lege by an attorney or another. R. 1 Leo. 329. | 

(Itlies not for leſs than 101. Semb. Sed Q. Barnes, 320.] 

[if defendant avoids arreſt, though he appears publicly, he may 
be outlawed. Barnes, 320.] 

[On total abſconding, no endeavours to arreſt are neceſſary. 
Barnes; 322.] | 
How to proceed to outlawry, vide in Pleader, (2 W. 4, &c.) 


(C) How an Outlawrp ſhall be avoided. 


(C. 1.) For what Cauſes, 
O UTLAWRY ſhall be avoided if the perſon outlawed, at the 


time cutlawry pronounced, was within the age of diſcretion; 

as if he was an infant under fourteen years. 2 Rol. 805. J. 1c. 
R. Dy. 239. 4. Bend. pl. 205. | 

So if a woman, at the time ſhe is waiyed, was covert baron. 
2 Rol. 806. J. 45. | 

So if a man, ac the time of his outlawry, was in priſon, it wil 
be error. Lit. /. 437. 2 Rol. 803. l. 35. | 

Though the outlawry was for felony, or in a perſonal action. 
2 Rol. 803. J. 25. 
But impriſonment is no cauſe to avoid an outlawry, if it be by 
covin or conſent. Co. J.. 259. b. 

If a man in priſon, brought to the bar, will not appeax K. 
2 Rol. 804. J. 50. | 

So if a man, at the time of his out!awry, was out of the realm, 
it will be error. Skin. G. ® 2 Str. 1178. 1 Will, 3.* 


K 
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if a man was in the king's ſervice with a captain, Fc. in war, 
2 Rol. 803. J. 42. $04. J. 15. 

Or about the king's buſineſs, by his command under letters 

atent. 2 Rol. 803. /. 40. 804. J. 15, 

So if he was out of the realm for his own private buſineſs, or 
for his pleaſure, and not upon the buſineſs of the king, or the 
realm. 2 Kol. 804. J. 20. 2 Rol. 11, 12. 

Though he be outlawed for felony, or in a perſonal action. 
2 Nol. 804. I. 35. Skin. 16. 

So if he goes out of the kingdom upon the buſineſs of the 
king or the realm, aſter ex;7e7e pronounced, he ſhall avoid the 
outiawry afterwards, R. 2 Rol. 804. J. 40. 

But if a man goes voluntarily out of the kingdom after exigent 
for felony pronounced, he ſhall not avoid the outlawry aiter- 
wards pronounced. N. 2 Rel. 804. J. 30. 

If it appears upon the record, or confeſſion of the king's attor- 
ney. Semb. 2 Rol. 12. 

So outlawry for treafon cannot be avoided, becauſe the party 
was out of the realm; for by the /#. 26 F. 8. 13. and 5 © 6 
Ed. 6. 11. proceſs and outlawry againſt any tor treaſon, who is 
our of the realm, ſhall be as good as if then reſident in the 
realm. 3 Inft. 32. 

So an outlawry may be 2voided, if the perſon outlawed be miſ- 
named, or his addition miſtaken ; as if he be named &zebt, wien 
he was a baronet. R. Comb. 184. 

If he be outlawed by judgment of the coroners, without naming 
them, excgpt in 4.9101, where the 1ayzr is coroner, and there- 
fore ideo utlagut & is ſuiſicient without more, X. 2 Cre. 
528. 531. 

So an outlawry for fclony tall be reverſed, if it appear on 
the writ of proclamation, and the return to it, that the perſon 
indicted was outlawed after a day had been given h:m in court, 
and before ſuch day arrived. 3 Term Rep. 499- 

So by the ff. 5 55 6 Ed. 6. 11. it any, outlawed for high treaſon, 
within one year after yield hunſeli to the chief juſtice, aid offer 
to traverſe the indictment on which he was outlawed, he ſhall be 
admitted ſo to do, and, being acquitted of tae indictment, {il 
be diſcharged of the outlawry. | 

So by conſent of the attorney-general, he may reverſe the out- 
lawry for error. 3 Mod. 42. 

And ſhall aſſign error at the bar, in proper perſon ore tenus, 
and then the court aſſigns counſel to argue t. Sin. 16. 

But the . 6 Ed. 6. does not extend where the outlaw is ap- 
prehended, and does not render himſelf. R. 3 Mad. 47. 

[A perſon committed for high treaſon, in diminiſhing the coin, 
who makes his eſcape before indictment, and is then indicted and 
eutlawed, and then retaxen within the year, may have habeas 
corpus to B. R. and ſurrender z then have certiorari to remove the 
proceedings, plead his having been beyond ſea, and have the 
cutiawry reverſed, Rex v. Roger Foknſen, H. 2 CG. 4. 
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So an outlawry ſor high treaſon ſhall not be reverſed, becauſe 
roceſs was awarded againſt him when out of the realm; for by 

the „. 26 H. 8. 13. and 5 Ed. 6. 11. ſuch proceſs is good, 
3 Lisi. 32. 216. Dy. 287. a. | 

[When there has been miſbchaviour in plaintiff, the court will 
oblige him to reverſe an outlawry at his own coſts ; but if it is 
a miſtake or error, in law, it muſt be by writ of error. Lloyd v. 
Williams, P. 8 G. 2. B. R. H. 123.) 

[Cutlawry ſhall not be fet aſide for irregularity, on motion, 
becauſe it is on debt by original in B. R. Bounds v. Allen, M. 
10 G. 4. . AH. 319] 

If in debt on bond by wife dum ſela, the huſband is gone abroad 
and outlawed, and the wife, though: ſhe appears publicly, is 
waived, the outlawry againſt her ſhall be ſet afide on motion ; but 
goods taken on cap. utlagat. mult be deemed the huſband's, though 
{worn to be her ſeparate goods; and if the has equitable right, 
ſhe mult apply in equity. BÞifcce v. Kennedy, T. & 34 6. 2. 
2 Will, 7 * quuy 7 380 

J defendant was priſoner, pending exigent, outlawry ſhall be 
rever:ed een common appearance. Barnet, 321.] 

[Where outiawry is not ſpecial, defendants may reverſe at 
Heir own exprnce, and payment of coſts on common appear- 
ce; if before tranſcribing into the Hacheguer, common coits 
1 the exigent; if after, coſts to the time of reverſal, 
Barnes, 324.) 

1 plaintiff dies after judgment, there muſt be /cire factor, 
or out! wry ſhall be ſet aſide. Barnes, 325. ] 

[Outro wry, commenced and profecuted during defendant's re- 
ſidence in Ireland, ſhall be reverſed without bail or appearance, 
Barnes, 325. 

[Before detendant is returned outlawed, he may ſuperſede cxi- 
gent on appearance and colts; but after, there muſt be bail, who 
are bound to pay the money, without option to render principal. 
Barnes, 329.) 

[The court will ſtay proccedings on payment of debt and coſts 
in a month. Td.) 

[Ii feme ſole is waived ſpecially on meſae proceſs, and after 
exigent, and before outlawry, marries, the court will not inter- 

ole. Barnes, 321.] 

[Proccedings ſhall not be ſtaid becauſe plaintiff died before re- 
turn, if after day of outlawry. Barnes, 323.] 


(C. 2.) When avoided. 


An outlawry may be axoided in two manners, by plea, or by 
writ of error. Co. L. 259. b. * But though illegal and void, it 
cannot be ſet aſide by a tiurd perſon in a collateral action. 1 Bl. 
Kc. 20. * 

It an outlawry be voidable for matter appearing upon the re- 
cord, the party in the ſame term may reverſe it by plea, (2. 
L. 259. be Bend. pl. 137. FR 
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As for omiſſion of any proceſs. Co. L. 259. b. 

Or variance. Co. L. 259. 6. 

If outlawry does not lie in ſuch caſe. Semb. Dy. 223. a. 

Or proceſs was ſuperſeded before outlawry pronounced. 
Dy. 223. 4. Bend. pl. 15. R. Mo. 73. 1 And. 36. 

If no proclamation where the party was commorant at the time 
of the exigent. R. Dy. 214. Bend. pl. 155. 1 And. 36. 

Or no addition to the defendant, R. Bend. pl. 212. Mo. 70, 

If no return upon proceſs, 

Or the ſheriff was removed, and another appointed upon re- 
cord before the return. R. Dy. 41. 6. 

So for any cauſe, except want of proclamation, the party ſhall 
avoid the outlawry upon motion, where he comes in gratis upon 
the exigent, alias, Or pluries. Sal. 496. 

So it he comes in another term. 1 And. 36. 

So in faverem vitz, outlawry in felony may be reverſed by 
plea, if it be voidable, for death, impriſonment, out of the 
realm, Cc. Co. L. 259. 6. 

But in B. R. an outlawry ſhall not be reverſed by plea, but by 
error only, in the ſame term as well as in another, though it be 
error appearing upon the record. 1 Rol. 743. J. 10. 

If a man comes in upon the return of the capias utlagatum, he 
may plead, in avoidance of the outlawry, a matter which may 
avoid it by plea, Co. L. 259. 6. 

And upon the plea, and ſecurity given, there ſhall be reſti- 
tution of the goods, Hard. 98. 

So if there be matter appearing upon record to avoid the out- 
lawry, the party, who appears as zertenant, muſt demur, upon 
return of the inquiſition taken upon the capias utlagatum 
Hard. 58, 59. 

And ſeveral fertenants may join in demurrer. Hard. 59, 

So a tertenant may plead to the inquiſition. 

The priſoner mult firſt plead to the outlawry, and that muſt 
be tried before he can plead to the indictment, Rex v. Johnſon, 
H. 2 G. 2, Str. 824.] 

He may plead ore tens, the attorney-general reply ore zZenus ; 
the venire is awarded returnable inſanter ; the jury returned 
iting the court; he may have counſel; he has no peremptory 
challenge. 1bid.] 

{The court cannot aſſign the defendant counſel on an outlawry 
or treaſon till he has pleaded, and then he may have counſel on 
te collateral matter. Rex v. Davis, T. 31G. 2. 1 B. M. 638.] 

[The court will allow attorney-general to confeſs error in 
act, though not true, but not error in law, if not true. Bid. 
$ 7 defendant pleads, not the ſame perſon, it is tried er. 
bod.) 

[if an exception goes to ſhew that the outlawry is a nullity, it 
ods it without writ of error. id.] 

[if error in fact is alleged, the court may give defendant leave 
V plead to the indictment ; if error in law, there muſt be writ of 
GCE, Did. 
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By error. 


(C. 5.) 
Pariy re 
cred after 
reverlal. 


SS A GO ALY, 


So a man, ut amicus curiz, may avoid an inquiſition upon 2 


. outlawry, by matter apparent in it, upon motion. R. Hand. 86 


[It is diſcretionary, when to reverſe on motion or not; if (+. 
fendant hath been long abroad, the court will not reverſe 
plaintiff's expence. Barnes, 324, 325, 326.] 

LThe court will not ſet atide outlawry for want of proclamation 
on motion. Barnes, 323.] 

But generally, where the outlawry i; voidable for matter of 
facl, if it be not in felony or treaſon, it muſt be avoided dy writ 
of error. Co. L. 259. b. 

50 an outlawry may be reverſed by error, in treaſon or fo. 
lony. 

[A writ of error on an outlawry (even for felony) is never de. 
nied, if the witneſſes are living. Rex v. Macariney, T. 2G, 
Fort. 38.) 

[The attorney-general will not grant fiat for writ of error til 
defendant is in actual cuſtody on cap. utlag. Rex v. Wilkes, B. 
8 G. 3. 4 B. MH. 2527.) 

And in treaſon there is no need of a ſcire facias to the lord, 
mediate or immediate; for no forfeiture accrues to them. K. 
4 Mod. 366. 

So in felony, if it be ſuggeſted that he has no lands, and the 
attorney-general conſeſſes it, there is no need of a ſcire faciu. 
Sal. 495. 

Otherwiſe, where the defendant has lands, which for felony 
are forfeited to the lord of whom held. Bid. 

If two are outlawed in the ſame action, and only one appears 
to reverſe it, error ſhall be in the name of both, till the other ap- 
pears, and is ſummoned and fevers. R. Sal. 496. 

And he was obliged to appear in perſon, till the f.4V; 
F. M. 18. Vide Attorney, (B. 6.) 

[A perſon outlawed for want of appearance to an indictment, 
for a libel againſt the government, ſhall have a writ of error, and 
be admitted to bail. Rex v. Zarbery, P. 9 G. Fort. 37.] 

[No bail is given in error of an outlawry till reverſal; and 
then it is to appear to an original, to be brought in two terms. 
Ducket v. Martin, T. 6 C. 2. Str. g951.] 

* But on reverſal ſpecial bail myſt be given, though there was 
no a{idavit originally of the debt, if the debt was bailavic 
2 Str, 1178. 1 Wilſ. 3.* 30 

If error is brought, and the attorney-general confeſſes it, * 
ſnall be reverſed, and the defendant immediately tried upon the 
indictment. Sal. 495. 

If he alligus error for being out of the realm, it is ſufficient to 
ſay generally, quod tempore utlagar” fuit. R. 2 Kol. 12. 

Though he goes after the exigent ; for, if he was then here, it 
{hall be ſhewn on the other part. R. 2 Rol. 804. I. 45. 

[Outlawing a man beyond ſea is error, not irregularity. 
Barnes, 319. ] 

If the outlawry is revcrſed, the party ſhall be reſtored to 4 
he loſt. 


a 


If 
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If a term be ſold by the king, he ſhall be reſtored to the term. 
Per 2 J. Cro. El. 278. R. 1 And. 277. K. 2 Per. 315. 

If a leaſe be made by the Excheguer to the plaintiff of the 
lands of the outlaw, and he levies the profits by Exchequer pro- 
ceſs, which, by order of the court, are delivered to him; yet 
they thall be reſtored upon the reverſal of the outlawry. 
2 John. 101. 

— if the king's leſſee be outlawed, his term ſhall not be re- 
ſtered; for it was extinct. R. Mo. 237. 

So he thall have all his lands and tenements. 

Thou.n the king has granted them to another and his heirs. 
1 Ang. 188. 

And he may enter, upon reyerſal of the outlawry, without pe- 
titiva or ſcire facias. R. 1 And. 188. 

So he ſhall be reſtored to a preſentation to an advowſon. 

So to all his goods and chattels, 

To his ſtock in the Ea India or any other company, though 
granted to another by privy ical. 2 Yer. 313. 2 Lev. 49. cont, 

50 it the king's grantec acknowledges ſatisfaction upon a judg- 
ment, it ſhall be ſet alide in equity, and reſtitution made. 
2 Ver. 313. 

So a leſſee of the outlaw ſhall have treſpaſs for the profits 
received between the aſſignment to him and the reverſal, R. Cro. 
El. 270. 

Bur the profits of the lands, received during the outlawry, 
ſhall not be reſtored. 2 Ver. 313. 

Nor Eaft India ſtock granted to A. by privy ſeal, and tranſ- 
ferred to him by the company, where the reſtitution was to all, 
Io non fuit nobis reſponſum. R. 2 Lev. 49. 


(D) Forfeiture by Outlawry. 
(D. 1.) In Treaſon or Felony. 


FF a man is outlawed for treaſon or felony, he forfeits all his 
lands and tenements, goods and chattels. Jide Forfeiture, 
(B. 1, &c.) 


So money received by his fervant, and brought to his houſe, 
though not delivered to him. Sav. 40. 


(D. 2.) In Perſonal Actions. 
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A man outlawed in a perſonal action forfeits his goods and (D. 2.) 


chattels. 2 Rel. 806. J. 40. 1 Sal. 395. 
And his chattels real, as a term for years, Sc. 2 Rol. 806. 
43. 

And the truſt of a term, 1 Sal. 109. R. Hab. 214. 
Hard. 496. 

[t tenant at will ſows his lands, and is outlawed, the king 
Mall have the egbletpents. 2 Rel. 806. J. 50. ö 


If 


things are 
torfeited, 
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(D. 3.) 
What nor. 


e 


Tf a church is void, and afterwards the owner is outlawed 
it ſhall be forfeitech to the king. 2 Rol. 807. J. 17. Ca 
Parl. 75. "og 

50 if the church becomes void after the outlawry, the king 
ſhall preſent. 2 Kel. 807. J. 45. 

So the king ſhall have all the profits of his frechold lands, 
2 Rel. 807. l. 32. 

So if the leſſor is outlawed, the king ſhall have the profits of 
his tenant at will; for by the outlawry the will is determined, 
2 Rol. 807. I. 35. \ 

So if a man be outlawed after a judgment recovered by him, 
the king ſhall have the profits of all the defendant's lands, though 
the plaintiff can have only a moiety in execution. KR, 
2 Cro. $13. | 

So if the king's leſſce is outlawed, he forfeits his leaſe, 
K. Mo. 437. 

So a man outlawed forfeits ſtock in the Eaft India company, Ec. 
2 Lev. 49. 2 Per. 313. 

So upon a /evar; facias, aſter an inquiſition upon an outlawry, 
a ſtranger's cattle, /zvant and couchant upon his land, may be 
ſeized and ſold; for they are the iſſues or profits of the land. 
R. Skin. 618. Vide pſt, (D. 4.) 

50 a bond to A., who was truftee for B., will be forfeited by 
the outlawry of B. R. 2 Rel. 807. l. 15. 2 Cre. 512, 513. 

If a man recovers damages in a perſonal action, and after- 
wards is outlawed, the king ſhall have the damages and execu- 
tion for them upon the judgment. &. 2 Rel. 807. J. 2. 

If the conuſce of a itatute ſues an extent, and has the conuſor 
in execution, and afterwards is outlawed, the debt is forfeited, 
and the king may diſcharge the conuſor; for his body is not a 
ſatisfaction. R. 2 Rol. 807. J. 5. 

So if A. has judgment againſt B., who holds jointly with C. 
who aliens, and afterwards A. 1s outlawed, the king ſliall have an 
extent for the moiety of B., though the alicnation was before the 
outlawry. R. Lone, 20. 

So if a ſtatute is acknowledged to two, and one ſues execution, 
and afterwards is outlawed, it will be a forfeiture of the debt 
againſt both. N. 2 Rol. 808. J. Zo. 

So if a bond be made to two, one of whom is outlawed, the 
whole bond will be forfeited. Semb. 1 Rol. 7. 

But by outlawry in perſonal actions a man does not for- 
feit any lands, of which he has an eſtate of frechold. 
2 Kol. 807. J. 30. 

Nor a rent-charge for life, nor arrears which accrue for the 
rent during his life. Hut. 54. 

[Copyhold lands are not liable to be ſeized; and if they are, 
and a venditioni cena, iflued, it ſhall be quaſhed. Rex v. Budd, 
T. 31 G. 2. Parter, 190.] : 

If A. ſeiſed in fee leaſes for years, and is outlawed, the king 
ſhall not have the proiuts during the term, Bro. Patent, 3. 
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So he does not forfeit debts due to him upon contract. 
2 Rel. 806. J. 52. 

Or other che en action. Semb. Sav. 40. 

Nor the equity of redemption of a term. Semb. 2 Per. 314. 

Nor money due to him upon mortgage. Hut. 5 3. 

50 he does not forfeit a thing of which the intereſt was not 
veſted ii in him; as if leſſee at will ſows his land, and the leſſor is 
outlaw ed, the king thall not have the cakes. 2 Rel. 807. 
42. 

if a feme covert, poſſeſſed of a term for years, be waived, the 
king ſhall not have the term. 2 Rz/. 806. J. 45. 

If an executor is outlawed, he does not forfeit the goods which 
he has of the teſtator's. 2 Rol. 806. J. 47. 

Nor the goods which he himſelf recovered as executor. 
2 Rol. 806. I. 35. 

Nor the cattle of a ſtranger, levant and ccuchaut upon his land. 
R. Skin. 617. cont, Vide ante, (D. 2.)— PY, (D. 5.) 

go a leaſe by the king to a man outlawed will be good; for he 
has a capacity to be a farmer to the king. R. Mo. 237. 


(D. 4.) To whom the Forfeiture ſhall be. 


If a man is outlawed, the forfeiture ſhall be to the king. 

Though he is outlawed in a perſonal action. 

So if the leſſor of lands, within a county palutine, is outlawed, 
though the count palatine has the goods of the outlaw within his 
precinct, yet the king ſhall have the arrears of rent; for it fol- 
lows the perſon. Dub. 2 Rel. 808. J. 40. Lane, go. 

Yet the outlawry in a perſonal action fhall be for the benefit 
of the party, if he pleaſes; and therefore, if the defendant is 
taken upon a capras utlagatum, after Judgment upon prayer he ſhall 

be in execution ſor the party. Ca. Parl. 73. Vide Execution, (B.2.) 

So the king may grant the benelit of an outlawry to another. 

R. 2 Rel. 188. J. 5. 


(D. 5.) How Advantage ſhall be taken of it. 


Sree upon the outlawry, a general capzas lies againſt the perſon 

utlawed. 

"Or a ſpecial cap:as wilagatrinn, by which the ſheriff is com- 
manded quod per ſacramentiun, tc. inguiret que bona aut catallay 
terras a tenementa habuit die utlag it” et ea extendi ei appreciart fac”, 
Sc. OF. Br. 35. 

And thereupon the ſheriff returns an inqu!! ſition taken by him. 
Lut. 330. 7 

It a man is outlawed in a civil action, and extent, inquiſition, 
and levari fo aciag, and gol. levied thereon, it may not be paid to 
plaintiff on motien, th zough defendant conſent, if nobody con- 
ſents for the crown ; for it belongs to the king, if a leaſe is not 
taken out. Rex v. Fowler, in Sc. IH. 1718. Bunb. 38. 

If the land be under-valued, there may be a melius nguirendum. 


Hard. 106. 
And 


fv 
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And ſuch inquiſition muſt be as certain as an indictment or 
declaration. Semb. Hard. 5 8. 

And therefore, if it finds ſeveral parcels of land, without 
ſaying of what nature, it will be bad, though it mentions the va- 
lue and tenants names. R. Hard. 59. 

But it is ſufficient if it ſhews the value of the lands in 7:2, 
though it does not ſhew the value of every particular parcel. 
R. Hard. 7. | 

So if it finds two marſhes of ſuch a value in the poſſeſſion of 
B., though it does not ſay how many acres. R. Hard. 59. 

Or a cloſe called D., though it does not mention quantity or 
quality, Hard. 76. | 

So de 6 clauſis terre et paſtur de m-ſſuagio ſive tenemento, &c. are 
ſufficient; for being only an office for information, ſo much cer- 
tainty is not neceſſary as in an office to entitle. R. Hard. 191. 

So the return may be good in part, and quaſhed for part, 
R. Hard. 59. h 

So if there be a variance in the outlawry returned to the E- 
chequer from the record in C. B. it may be amended. R. 
Hard. 7. 

80 . information lies in the Exchequer, in the nature of trover, 
againſc him who has goods of the outlaw, and does not deliver 
them. R. Per Hale, 1 Mod. go. 

So after the inquiſition returned in C. B. a tranſcript thereof 
Mall be tranſmitted to the Exchequer, and thereupon a = facins 
goes againſt him who has goods of the outlaw in his hands, 
Lut. 331. 

So by bill by the attorney-general in the Exchequer, a diſcotery 
of his real and perſonal eſtate, and the grants made of it, may be 
required ; for the outlawry is in the nature of a jadgment for the 
king. R. upon Demurrer, Hard. 22. 

So a common perſon may demand a diſcovery againſt an out- 


Law by bill, to enable him to take out execution. Hard. 22, 


So where a man is outlawed in a perſonal action, the king 
may take the profits of his freehold ; as the rent, corn, graſs, &. 
2 Rel. 808. J. 5. 

And may grant to another to levy the profits in his name. 
2 Rol. 808. J. 22. | 

So he may make a leaſe to the outlawed perſon himſelf ; for he 
is capable as a farmer. R. Mo. 237. Vide infra. 

[On an inquiſition on an outlawry, a term for years cannot be 
ſold by the ſheriff; for the profits only are forfeited to the king. 
Semb. Rex v. Blunt, P. 1722. Bunb. log.) 
80 the cattle of a ſtranger, /evant and cauchaut upon the land, 
ſhall be taken as the iſſues of the land. X. 1 Sal. 395. 
5 Mod. 117. LIN 

$o the cattle of a commoner, or tenant in common, if his title 
is not found by the inquiſition. 1 Su/. 395. 

So it is the uſual courſe of the Excſeguler to grant a leaſe of 
the lands of the outlaw to the party who ſues the outlaw!yr 


Co. Parl. 72. Hard. 106. R. Mo. 237. 


li, 


Ou 
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UIf, defendant being outlawed, plaintiff gets a leaſe from the 


crown, and is obſtructed, he cannot have an injunction to put 
him in poſſeſſion, but he may bring treſpaſs for the profits, or 
have an ejectment. Sed ©, de ceo. Tiffin v. Fack/m, H. 1728. 
Bunk. 261.] 

[The king, under an outlawry, or his lefſee, may redeem 
a mortgage. Attorney-General v. Baſnett, M. 12 V. 3. 
Parker, 268.] 

And the leſſee may take the profits to the value extended, but 
not the other profits, if they are of greater value, before a melius 
inguirendum, which finds the full value. R. Hard. 106, 

So the party, at whoſe ſuit he was outlawed, may obtain a 
grant of the lands by privy ſeal. 

If the lands of the outlaw are ſeized, and the inquiſition re- 
turned, the outlaw, by his feoffment or ſale afterwards, cannot 
defeat the king, &c. of the profits. R. 1 Lev. 34. 

So they cannot be afterwards extended by elegit, upon a judg- 
ment before the outlawry. K. Ca. Parl. 75. R. Hard. 106. 
R. if there be no covin. Sal. 495. 

So the heir or feoffee of the defendant ſhall be bound by the 
outlawry. 1 Sal. 395. ä 

But the king has not the poſſeſſion of freehold land; for he 
cannot grant or leaſe generally. 2 Rol. 808. J. 20. 15. 

Neither can he plough the land to ſow. 2 Rel. 808. J. 7. 

Nor ſeize the land; for then, upon pardon or reverſal of the 
outlawry, he would be put to ſue Iivery. 2 Rol. 808. J. 12. 

Neither can he cut trees or underwood. 2 Rol. 808. J. 10. 

And a man outlawed may make a feoffment, whereby the king 
k deprived of the ſubſequent profits. 2 Rol. 808. J. 17. 

But this is intended of a feoffment before ſeizure for the king. 
1 Lev. 34. 1 Sal. 395. 

So it he levies a fine before ſeizure, the eſtate paſſes. R. 
1 Lev. 33. Ray. 17. 

Or makes a bargain and ſale. Semb. 1 Lev. 33. 

So before ſcizure, execution may be upon the land by egit. 
Semb. 1 Lev. 33. R. Hard. 75. 

So if, before the inquiſition returned, he makes a leaſe d 
fide for a valuable conſideration. - R. Hard. 101. 

And an aſſignment by ſuch leſſee, after the inquiſition returned, 
will be good. R. Hard. 422. 

So a ſtranger, having title before ſeizure, may enter and 
maintain an ejectment. R. Hard. 176. 

So by a feoffment after ſeizure, the eſtate paſſes to the feoffee, 
though the king ſhall have the profits during the outlawry, 
1 Sal. 395. 

So the leſſee of lands, ſeized by outlawry, {hall account for the 
profits (which he might have received without his detault) to 
another creditor of the outlaw, who has an intereſt in the land, 
Hard. 106. 

Perſonal chattels are forfeited and veſted in the king by the 
outlawry before inquiſition found, X. 1 Sal. 395. Vide Fore 


feiture, (B. 4. 6.) B 
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But chattels real, and the profits of land, are not forfeited, til 
inquiſition found. 1 Sal. 395. 

[Where there are two outlawries at different times, the firft 
inquiſition ſhall prevail. Bradnel's Caſe, M. 36 C. 2.] 

[Where there are two outlawries on one day, the firſt inqui- 
fition ſhall be preferred. Pain v. Dews, P. 21 C. 2.] 

[Where there are two inquiſitions on one day, the firſt out. 
lawry ſhall be preferred.) 

[Where there are two outlawries on one day, and both inqui- 
ſitions on one day, the firſt leaſe ſhall be preferred. Rex v. Milla 
A. 22 G. 2. Parker, 85] 


Utlagatum Capias. 
Vide Pleader, (2 W. 6.) 


WAGER OF LAW. 
Vide Pleader, (2 W. 45.—2 XR 4.) 
WAF 


—— of Pariners, &c. 
Vide Admiralty, (E. 15.) 


of Servaiits, &c. 
Vide Fuſlices of Peace, (B. 51. 60.) 


„„ FF 


(A) Waife, 
(A. 1.) What ſhall be, 


I7 a man ſteals goods, and being purſued, for fear of being ap- 
prehended, waives the goods out of his poſſeſſion, thoſe goods 


are ſaid to be waife. 5 Co. 109. a. 


So if he thinks he is purſued, and having the goods in his poſ- ; 


ſeſſion flies, and waives the goods. 5 Co. 109. a. 
Or if, to eaſe him in flight, he waives them. Stan. Pl. 
Com. 186. 


Though the thief leaves the goods at a common inn. R. ; 


2 Kol. 809. J. 15. 
(A. 2.) What not. 


But if a thief ſteals goods, and conceals them in the ground, | 


or other ſecret place, and afterwards flies, they are not forfeitcd 
as waife. R. 5 Co. 109. a. Zo. 572. Cro, El. 693. 


11 Or 


i} 


$ 
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Or if he throws them into the houſe or — of another, and 
there leaves them and flies. 5 Co. 109. a. 

Or if a man takes goods as a treſpaſſer, and waives them. 
Stamf. Pl. C. 186. b. 

Or if he flies for fear of being apprehended, when he has not 
the goods in his poſſeſſion. 5 Co. 109. 4. | 

So if a man is robbed, who had a ſafe conduct, tam in bonis 
quam in corpore, and the thief upon purſuit waives them, thoſe 
goods are not waifes. Stamf. Pl. C. 186. b. 

So if a thief leaves a horſe, ſtolen, at a common inn for his 
meat, it is no waife. R. 2 Rol. 809. J. 10. 

$0 the goods of an alien cannot become waifes. Pal. 14: 

All goods waived are forfeited to the king, and he ſhall keep 
them as his own, Stamf. Pl. C. 186. for the owner loſes his pro- 
perty, becauſe he did not freſhly purſue the felon. 5 Co. 109. a. 

And the king's bailiff, or another in the king's right, may ſeize 
them. St. P. C. 186. a. 

But before ſeizure by the king or his patentee, the owner of 
the goods may take them, though it be twenty years after the 
ſtealing, St. Pl. C. 186. 5. 

So aſter ſeizure, if he makes freſh ſuit, and attaints the felon 
for ſuch felony. bid, 

And by the common law, this was only when the felon was 
attaint in an appeal at the party's ſuit. 5 Co. 109. 

But now by the ff. 21 H. 8. 11. if the felon be indicted and 
attaint by evidence given by the party, he ſhall have reſtitution of 
his goods. 5 Co. 111. a. 

So if the lord ſeizes goods as waife, he will not be excuſed for 

miſuſer, if there be freſh ſuit. R. 2 Leo. 192. 


(B) Bona Fugitivorum et in Crigend' poſitorum, 


B ONA fugitivorum are the goods of him who is found upon 

record to have fled for felony; for, upon the preſumption 
of his guilt, he forteits all his goods, which he had at the time of 
his flight, to the king. 5 Co. 109. a, St. Pl. C. 183. b. 

If the jury, who find the flight, acquit him of the felony. S.. 
Pl. C. 183. b. 5 Cz. 109. b. 

[Flight, on a charge of felony, induceth forfeiture of goods, 
becauſe he hath done what in him lay to ſtop the courſe of public 
jultice z not on a legal preſumption of guilt, which muſt be at an 
end on acquittal. Jer, 272-] 

So if it be found by inqueſt before the coroner, that he fled, 
though the jury, who try him, acquit him of the felony and alſo 
of the flight; for the king may hold to the record, which makes 
molt for his advantage. Sf. Pl. C. 183. b, 5 Co. 109. b. 

And ſuch finding is not traverſable. St. F/. C. 183. 6. 

So if it be found by verdict that an a ceſſary before, or after, 
fled. $7, Pl. C. 184. a. | 
5 * by inqueſt before the coroner, that an acceſſary before fled, 
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So if the flying was only for petit larceny. Bid. 

So a man forfeits his goods by the flight found, though he has 
a pardon of the felony, id. 

Though the flight was before or after arreſt. Did. 

Or he was killed in his flight, ſo that he cannot be ac ulucd or 
attainted. St. PI. C. 184. a. 5 Co. 109. b. 

So if a man, accuſed of felony, does not appear, hut proceſ; 
goes till an exigent is awarded againſt him, he terteits hun ode, 
though he be afterwards acquitted ; for it is tantanicunt to a flight, 
St. Pl. C. 184. ö. 5 Co. 110. 6. 

Though there be a fault in the writ or count, for which the 
writ abates. St. Pl. C. 184. 6. 

Or he was impriſoned after exigent, by which the outlawry upon 
it is reverſed. St. Pl. (. 184, ö. 

But a man does not forfeit goods by flight found, if he is not 
aſt:rwards indicted, if he is afterwards alive. &. Pl. C. 184. 


Nor if the flight is found before the coroner, when he has no 
Juriſdiction ; as if he finds the flight of an acceſſary after the fact. 


St. Pl. C. 184. a. 
So he does not forfeit by award of an exigent, if the exigent be 
reverſable. /. Fl. C. 184.5. 5 Co. 111. a. 


(C) Bona Felonum. 


ONA felonum are the goods of any one convicted of felony 
for he forfeits to the king all his goods and chattels, which he 
had at the time of the conviction. 5 Co. 110. a. 
| So a clerk convict forfeits all the goods which he had at the 
time of conviction, or after, till purgation or pardon, St. P!, 
C. 185. 5 Co. 110. a. 

So now, when by . 18 Jil. 7. after clergy allowed, he ſhall be 
burned in the hand, and immcdiately delivered, he forfeits the 

ods which he had at the time of conviction, though not ſuch 
as he had after. X. 5 Ce. 110. 

So it a man be 2/2 de ſe, he forfeits all the goods which he had 
at his death, if he is ſound ee de /e by inqueſt before the coroner, 
or by preſentment before juſtices, who have conuſance of felony. 
R. 5 Co. 110. 6. | 

By grant of the goods fugitinr” et felon, the grantee ſhall have 
the debts and ſpecialties of tugitives, &c. as well as other goods, 
though there are no ſpecial words. 2 Rel. 195. J. 20. Did. 
2 Leo. 50. 

And ir ſhall be a debt wie the ſpecialty was, not where pay- 
able. R. 2 Leo. 56. 


The goods of ſugitives or felons can only be claimed by the 


king, or by his grant. 5 Cs. 109, 110. | 
And not by preſcription z for they are not forfeited, till found 

upon record. 5 Co. 110. | 
Yet a county palatine, which has jura regalia, may alſo claim 


bona felun by preſcription. K. 1 Rel. 399. 


J 
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If the king grants to B. bona felanum qualitercunque damnator? 
of his tenants, he thall have the goods, if the tenant be attainted 
of petty treaſon, as well as other felony. 2 Rol. 194. J. 53. 

But the graute2 ſhall not have the goods of thoſe attainted of 
high treaſon. 2 Rel. 194. J. 50. 


(D) Bona Confiſcata, 


CO if the owner omits any part of the goods ſtolen, in his ap- 
I peal, they are forfeited to the king in reſpect of the conni- 
yance. 5 Co. 110. à. | 

So if he brings a malicious appeal; as for his goods which the 
appellee had by his bailment or by finding. 5 Co. 110. a. 

So if a man is indicted for ſtealing goods, which were his own 
goods, and he diſclaims them, they are forfeited to the king z 
tor capit fiſcus. St. Pl. C. 186. a. 

Or if a felon diſavows the goods taken in his poſſeſſion, and af- 
terwards he is attainted for other goods. id. 


(E) Deodand, 


(E. 1.) What ſhall be. 
7 MNIA que movent ad mortem ſunt dæadanda. Dy. 77. 5. 
5 


Co. 110. 6. 

And therefore every beaſt, or thing moveable inanimate, which 
occaſions the death of a man within the body of a county, without 
the default of himſelf or another, ſhall be forfeited to the king as 
adodand, to be employed in eleemoſynam. 3 Inſt. 57. 

Though the thing was not in motion at the time, if it be move- 
able. St. Pl. C. 20. : 

And as well where the man by miſadventure falls upon the 
thing, as where the thing falls upon him. Bid. 

And therefore, if the ſword of B. is uſed by A. and another 
is killed with it, it will be a deadand. 3 Iuſt. 57. H. 33. 

If a man falls from a ſhip into freth water, and is killed, the 
ſhip will be a deadand. H. 33. ] 

If he falls from a horſe when he plunges in the water. Semb. 
2 Rol. 23. 

If an animal kills a child under fourteen, viz. age of diſcretion, 
yet it ſhall be a decdand. 3 Inft. 57. H. 33. Per 2 J. Semb, 
Ray. 208. | 

And all things moving with the thing which occaſioned his 
death, are deodand. St. Pl. C. 20. 4. 

So if a man, riding upon a carriage, falls from it, and the horſes 
draw the carriage upon him, by which he dies, the horſes and 
carriage are deodund. St. Pl. C. 20. 

So if the carriage be loaden with hay, the hay and the carriage 
are deodand. St. Pl. C. 20. b. | 

So though he falls from the carriage by the motion only of one 
borſe. St. Pl. C. 20. a. 
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So if a man is thrown from a carriage, by overturning, under 
the wheel of a waggon next to it, and the waggon, being loaden, 
goes over him and kills him, the carriage, waggou, loading, and 
horſes are de:dands. R. 1 Sal. 220. 

So if a horſe throws a man into the water, and the Wee of a 
mill kills him, the horſe and wheel are de:dands. 1 Sal. 220. 
Vide poſt, (E. 2.) | 

If one tree falls upon another, which cauſes the death of a man, 
both trees are deodands. 1 Sal. 220. 

[But deodands do not meet with countenance in We/tminſler. 
hall ; when a jury has found too little, the courts will not inter- 
poſe in favour of the crown, or lord of the franchife (though 
they will, if it has found too much, in favour of the ſubject). 
Foſter, 266.) 

[Thus if A., fitting on his waggon, falls, the horſes draw on the 
waggon, the fore-wheel cruſhes his head, and he dies, and the 
coroner's jury find the wheel only is the deodand, the court will 
not quaſh the inquiſition. Rex v. Rolfe, Coroner of Kent, M. & H. 
5 G. 2. Rex v. Drew, Coroner of Middleſex, M. 29 G. 2, 
Foſter, 266, 267.] 5 

[No man can preſcribe to it; it muſt be by the king's grant. 
Foſter, 266.] 


(E. 2.) What not. 


But a thing which does not move with that which is the cauſz 
of the death is not a decdand, though it is joined to it; as if a 
man falls from the wheel of a carriage, and is killed, but the 
carriage does not move, the wheel only ſhall be forfeited, &. 
Pl. C. 20. 

It a man falls into the water, and is carried by the water 
under a mill, and there preſſed to death by the wheel of the 
mill, the wheel only ſhall be forfeited. &. Pl. C. 20. b. Fitz 
2a. 

If a man falls from !:is horſe upon a trunk, and breaks his head 
upon it, by which he dies, the horſe only ſhalt be forfeited, &. 
PE C. 20. $ 

If ke is thrown, by the motion of the horſes, from a cart laden 
with litter, the cart and horſes are deedand, not the litter. 
Lid. 

If thrown from a horſe, by the violence of the water, into the 
river, the horſe is not a dendund. R. 2 Cro. 483. Acc. 2 Rel. 23. 
Pop. 136. 

So a thing fixed to the freehold ſhall not be a dendand,; as 2 coor 
or gate of a houſe, forced by the wind againſt a man, whereby bc 1 
killed. Per 2 J. 1 Sid. 307. 

Nor a bell fixed to a church. Semb. 1 Sid. 207. Mad. Ca. 187. 
3 Lev. 136. ; 

Nor a fail of a windmill. © 1 Sid. 207. 

Nor a mill-ſtone or wheel of a mill. R. Mod, Ca. 187. D. 
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Nor a tree not ſevered, but blown by the wind againſt ano- 
ther. 1 Sid. 207. 

Nor a thing conſecrated before; as a bell, which falls upon a 
ringer. Cont. St. Pl. C. 20. Semb. Acc. 1 Sid. 207. 1 Lev. 136. 
Ray. 97+ Cont. Dy. 77. in Marg. 

Nor a ſhip in the fea, or ſalt water. Sz. Pl. C. 21. a. 3 Infl. 57. 


85 i a child, within the age of diſcretion, (viz. under fourteen, ) 
falls upon a thing moveable, and is killed, it ſhall not be a deodand. 
Inſt. 57. 
g Or fas from a cart, ſhip, horſe, Sc. H. 33. 
A deodand ſhall be forfeited to the king, or to him who claims 
by the king's patent. Dy. 77. a. 107. 6. 
And by inquiſition before the coroner, it muſt be found, that 
it is deadand and the value. &. PI. C. 21. 4. H. 34. Greens 
quod, 22. 


(F) Eſtrap. 


IF any man's cattle ſtray into the king's manor. 

So if they (tray into the manor of any other lord, who has title 
to efrays by preſcription or grant, and continue there for a year 
and a day (being proclaimed at the next markets and churches) 
without challenge, the property is veſted in the lord. Britt. 
Ca, 17. Bend. pl. 27. 

A ſwan may be an eftray. 1 Rol. 878. J. 30. 7 Co. 17. 

So it cattle ſtray into the manor of A., and within the year 
ſtray to the manor of B., and continue there for a year and a 
day, and are proclaimed, *B. ſhall have them as #ftrays. 
1 Rol. 878. J. 40. 

So if the firſt manor was the king's manor. A 1 Kal. 878. 
J. 40. g 

So if A. leaſes his manor, in which an ray was, before the 
year expired, and then the year and day expire, the lefſee ſhall 
have it, and not the leſſor; for he had the cultody only during 
the year, and the property veſts in him who has the cuſtody at 
the end of the year and day. R. 12 Co. 101. 

So if a ſtranger, within the year, takes the cattle, and puts 
them into the manor again as his own, and they continue there 
for a year and a day, they will be an ray. Sem. 
1 Rl. 879. J. 3. 

But if it does not continue in the manor for a year and a day, 
without challenge, it will not be an e/tray ; as it the lord puts it 
into a place out of the manor. R. Pal. 486. 

Though it continues for three quarters of a year, and then con- 
tinues in another manor or land, to which it itrayed, for the re- 
ſidue of the time. 

And the lord cannot retake it, if it ſtrays into another's land 
beſore the year expires z for no property is veſted in him till after 
2 year and day. Bro. Eſtray, 11. Cant. 12 Co. 101. R. that 
ke may, if the other does not ſeize it as au gray. Hut, 67. 
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So if the lord, or his bailiff, does not ſeize it as an eftray, fe 
ſhall not be ſo; for that begins the property, and the lord may 
chaſe it out of his land, if he pleaſes. R. Hut. 67. 

So cattle, which come for common, cannot be efrays, though 
they continue there above a year and day. Bro. Eftray, 13. 

Nor the king's cattle, which come into the manor of another 
for a year and day. 1 Kal. 878. J. 35. 

So it will not be an eftray by the common law, though it con- 
tinues for a year and day, if it be not proclaimed at the two 
next markets, at leaſt upon market-days. Bro. E/'ray, 3 
„ 

And at two markets within the ſame county. Sen. 
1 Rel. 878. J. 47. 

And alſo at two pariſh churches. Semb. Cro, El. 716. 

So if the lord uſes, cattle taken as an eftray, by riding, work, 
Sc. he will be a treſpaſſer ab initio. R. 2 Cre. 147. Til. 96. 
1 Rol. 879. I. 15. 12 Co. 101. | 

50 a cuſtom alleged, to put cattle taken as an efray into a 
moor, part of the manor, and there fetter them, if they are un- 
ruly, is not good. R. 1 Rol. 879. J. 25. 

But uſing an gray for neceſſity is juſtifiable z as to milk a cow, 
R. 1 Rol. 879. 1.20, 2 Cro. 148. 12 Co. 101. 

To put fetters upon a colt, which cannot be otherwiſe kept 
within the fences, Per Tanfd, 1 Rel. 879. J. 30. Hut. 6). 
Winch. 68. 124. | 

So he may put it in his ſtable. Hut. 67. | 

So if the owner challenges the cattle, ſeized and proclaimed as 
an ray, within the year, the lord may detain them till reaſonable 
amends are tendered for his paſture. R. 1 Rol. 879. J. 35. Bre. 
Efiray, 1. 12 Co. 101. Hut. 67. 

And the detainer is juſtifiable, if he does not tender reaſonable 
amends, though the lord demands what is unreaſonable. 
1 Kol. 879. J. 40. | 

Yet the owner may take upon an offer of amends, though he 
does not tender a certain ſum. X. Sal. 686. 

If the lord dies before the year expires, and afterwards the 
ray continues in the manor for the year and day; yet the exe- 


-cator of the lord ſhall have it, and not the heir; for when the 


year is expircd, the property relates to the ſeizure. Mo. 11. 
After ſcizure, the lord thall be charged for treſpaſs done by an 


eftray. Hut. 67. | 
Ard he thall have a replevin, if a ſtranger takes it. Bid. 


Or treſpaſs. Winch, 68. 


(6) Treaſure-trove. 


2 is when a man finds coin or plate, of gold or 
ſilver, the owner whereof is not known, then it belongs to 


the king. St. Pl. C. 39. 5 Co. 108. b. 3 Inft. 132. 


If it is found in the ground, a wall, or other place, 


3 Inj?. 132, 4 


Ai 


So it may belong to another by preſcription, or the king's 
grant. Lid. 

Put it is not ſaid to be zreaſure-trove, if it be other meta! than 
gold or ſilver. Lid. 

Or if it be found upon the land, and not under ground, in a 
wall, &c. St. Pl. C. 39. 

Nor if the owner can be known. Bid. 

Though the owner be dead ; for his executor or adminiſtrator 
ſhall have it. St. Pl, C. 39. 6. 

He who finds treaſure ought to give notice thereof immediately 
to the king's bailiff, &c. or coroner. St. PI. C. 40. a. 

And the coroner may inquire of the treaſure found, and by 
whom. St. Pl. C. 40. a. 49, 50. 6. 


(H) Mines. 
(H. 1.) Of Gold or Silver. 


f, a 
Y the common Jaw, all mines of gold or filver within the 
realm belong to the king, whether they are within the lands 

of the king, or of a ſubject. R. Pl. Com. 313. 336. 

Though they are not mentioned in the f. 17 Ed. 2. de Præro- 
gativa Regis ; for there are ſeveral of the king's prærogatives not 
mentioned there. I. Com. 322. a. 

So all mines of copper, tin, lead, iron, or other baſe metal, 
in which a/iquid auri aut argenti habe“, for ſuch are royal mines. 
R. per 9 J. 3 cont. If the gold or ſilver does not exceed the baſe 
metal in value? PI. Cem. 336. ö. And the Reporter makes a 
quere, if the gold or ſilver are not of greater value, otherwiſe 
the king will have all mines. PI. Com. 340. a. 

So liberty of digging and carrying away the ore, and all neceſ- 
ſary incidents, belong to the king. Pl. Com. 336. 

And though the king grants lands in which mines are, and 
all mines in them; yet royal mines do not pals. K. Pl, 
Cam. 336. 5. | 

[In a grant of lands from the crown, if there is a bare 8 
tion of royal mines, without right of entry, the crown cannot 
grant licence to another to ſcarch for ſuch mines; but if they are 
once opened, it can reitrain the grantee from working them, and 
work them itſelf, or grant licence to another ſo to do. Lyddal 
v. Weſton, A. 1739. 2 Ahn, ig.] 

But the king, by apt words may grant mines of gold or ſilver, 
or other metals mixed with ad and tilver, to a ſubject, and fever 
them from the crown. R. FJ. Cœu. 336. 6b. 

As if ex certa ſcientia, &c. he yrants to a ſtranger all mines 
which he has in the lind of. B., or the words cannot be ſatis: 
but by royal mines there. Per Dyer, Pl. Com. 337. a. 


And now by the ft. 1 V. & M. , 1. ch. 30. ſ. 4. no mine of 


copper, tin, iron, or lead, ſhall be taken to be a royal mine, tho 
gold or ſilyer may be extracted out ar the fame, 
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And by the f. 5 © 6 W. & M. 6. the owner of any mine, 


wherein is copper, tin, iron, or lead, may work the ſame, |; 
though claimed to be a mine as provided the king, or any 
claiming under him, paying in thirty days after ore laid on the 


banks, for all clean and merchantable ore of copper, 16“. per 
ton; of lead, 9. per ton; of tin and iron, 4os. per ton, may have a 
ſuch ore; except tin ore in the counties of Devon and Cornwall, 


(H. 2.) The Stanneries. 0 


2 So the mines of tin in Cornꝛuall are the revenue of the prince, 
7 5 


3 ec.) as duke of Cornwall, 2 Rel. 171. K. 
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(A) Wales, 


(A. 1.) Part of the Dominions of England. 


i WJ 4 LES was always feudatory to the kingdom of England, 
i 2 Ii. 195. 4 Inſt. 239. 

Held of the crown, but not parcel. Per Cook, 1 Rel. 24). 
2 Rol. 29. 
And therefore the kings of Wales did homage and ſwore fealty 
to H. 2. and King John. Brad. Hiſt. 299. 330. 480. 

So to H. 3. Brad. 663. 

And 11 Ed. 1, upon the conqueſt of Leuellin prince or king of 
| Wales, that principality became a part of the dominion of the 
| realm of England. 2 Inft. 195. 4 Infl. 239. 
| And by the ff. Walliz, 12 Ed. 1. it was annexed and united to 
| the crown of Fngland tanquam partem corporis ejuſdem. 4 Inſt. 240. 
| 1 Vau. 3co. 400. 2 Rol. 29. 2 Med. Ca. 140. 

And by the /. 27 H. 8. 26. reciting that it was always incor- 

porated and united, it is enacted, that the dominion of Wales 

| ſhall continue for ever incorporated, united, and annexed to the 
f realm of England. 

Yet if the ſtatute }/alliz, made at Rutland 12 Ed. 1. was not an 
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| act of parliament, (as it ſeems that it was not, ) the incorporation , 
| made thereby was only an union jure feudali & non jure proprietat', 


Pau. 414. ; 
(A. 2.) Subject to its Laws, ö 


Wales before the union with England was governed by its own 
proper laws. Fau. 300. 399. Gro, Car. 247. Jen. 255. 


But 


WM A 20 
But by the . of Rutland, 12 Ed. 1. the king ſays leges et conſue- 


tudines partium illarum fectmus recitari, quibus intellect quaſdam de 
concilio procerum delevimus, quaſdam permiſumus, quaſdam correximus, 
et alias adjiciend” decrevimus. Vau. 400. 

And ſince laws made in England bind people in Wales, (as in 
Jreland,) if it be named, but not otherwiſe. - Yau. 300. 400. 415, 

And now by the /. 27 H. 8. 26. all in Wales ſhall have and in- 
herit all liberties, rights, privileges, and laws, in this realm, and all 
other his majeſty's dominions, as all other his majeſty's natural- 
born ſubjects, 

And hall be inheritable to manors, lands, Sc. in Wales, in the 
ſame manner and after the form of the Engliſh laws, without di- 
viſion or partition, and not after any tenure or form of }e1/b laws 
and cuſtoms. . 

And that the laws and ſtatutes of this realm, and no other, ſhall 
be had, uſed, and executed in the ſaid dominion of Wales, in like 
manner as in this realm, or as by this act ſhall be further eſta- 
bliſhed. 

And therefore the ſtatutes, then made or afterwards to be made, 
are all induced into Wales, Yau. 215. 


(A. 3.) Shall have its proper Countics. 


By the /. V. 12 Ed. 1. there were fix counties erected in 
Wales, viz. Angleſey, Carnarvon, Merioneth, Flint, Carmarthen, 
and Cardigan. 4 Inſt. 239. But the ff. 34 H. 8. 26. mentions Ga- 
morgan and Pembroke alſo as ancient counties. 

The marches of Wales were lordſhips lying between the coun- 
ties of England and Wales, and not in any county. Yau. 415. 

By the /. 27 H. 8. 26. and 34 H. 8. 26. Wales was divided into 
twelve counties; for ſeveral /ord/bips marchers were annexed to 
divers thires in England, and ſeveral to counties of Wales, (viz. 
to Salop, Hereford, and Glouceſter, in England; and to Glamorgan, 
Carmarthen, Pembroke, Cardigan, and Merioneth, in Wales, ) and the 
reſidue were erected into five new counties, viz. Monmouth, Breck- 
nacb, Radnor, Montgomery, and Denbeigh, of which Monmouth was 


_— to the realm of Zng/ard, and the four others to the do- 
minion of Wales. 


B) What Proceſs goes to Wales aut of the Courts of 
Weſtminſter. 


(B. 1.) Mandatory Writs. 


TO all the dominions acquired to the crown of England ſome of 


the King's writs run; as mandatory writs out of Chancery. 
Vau. 401. ; 


Such as writs of ſafe- conduct. Bid. 
Writs of protection. id. 

Ne exeat regnum. Vau. 402. 

De leproſo amovenalo. Vid. 
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De apaſtatd capiendo. Bid. 


So a writ of error, Bid. PEE, 
So a certiorari lies to the juſtices of the grand /eſions in Wale 
to remove an indictment for felony to B. R. R. 2 Cre. 484, 
1 Rel. 395. J. 5. Dub. Cr:. Car. 331. 1 Kol. 395. J. 7. Dub. 
1 Mad. 64. 68. R. 1 Vent. 93. 146. R. 2 Rol. 29. R. Sal. 146. 
Semb. 2 Mod. Ca. 136. ad 145. Vide poſt, (D.) 
1 So a habeas corpus to remove a perſon indicted there. R. 2 Mad. 
a. 137. ̃ 


(B. 2.) Capias Utlagatum. 


90 A capias utlagatum always goes directed to the ſheriffs of 
Wales; for it is in the nature of a mandatory writ. Yau, 
414. 397- 

By the ff. 1 Ed. 6. 10. all writs of ſpecial capias utlagatum, 
ſingle capias utlagatum, non molgſtandum, and all other procets for or 
againſt any perſon outlawed, may be directed to the ſheriff of any 
of the counties in Wales. 


(C) What Proceſs does not go thither. 


BU the union of Wales to the kingdom of England by the /. 
Wallie, 12 Ed. 1. or by the f. 27 H. 8. 26. does not ſubject 


Wales to the juriſdiction of the courts of England. Yau, 


400. 415. | 

And therefore, generally, breve domini regis non currit in Wali, 

[Breve domini regis de latitat non currit in Wallia. Argued in 
Lampley v. Thomas, and adjudged in Jones v. Jones, H. 21 C. 2. 
1 Will. 193. ] * But afterwards determined that it does, contrary 
to the authority of theſe caſes. Doug. 213. (203.)* 

An original writ in real actions does not run in Mali. 
Yau. 417. | : 

And though real actions for a ſeigniory, lands, church, &c. in 
the marches of Wales, were brought and tried in an adjoining 
county before the %. 27 H. 8. 26. yet ſince that ſtatute they are 
not uſed, Vau. 417. Vide peſt, (D.) 

So an appeal does not lie in the county next to Wales for a mur- 
der committed in Wales. R. Cre. Car. 247. 

So an indictment in J/ales for felony in the ſame county {hall 
not be removed by certiorari to be tried in the county ad- 
joining. Dub. Cro. Car. 248. 331, 2. Semb. 2 Mod. Ca. 13). 
140. Vide ante, (B. 1.) 

80 civil proceedings ſhall not be removed by certiorari from 
the courts of great ſeſſions, without ſpecial cauſe. Doug. 75 I. u. 723.8 

So a perſon indicted for murder in Wales may be removed by 
habeas corpus, and tried in the next Eugliſb county. Vide pat, (D.) 

So judicial proceſs, as a capias ad fatisfaciendum, or fiert fucias, 
upon a judgment, does not go to a ſheriff of Wales. K. in C. P. 
Godb. 214. K. cont. per 3 J. 2 Mod, 10. Acc. Jau. 397; A 
R, Thoug 
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Though it be upon a judgment in B. R. R. cent. in B. R. 
2 Bul. 156, 7. Per Dod. 2 Cro. 484. Semb. cont. per 3 J. but 
Twiyd. acc. and therefore nothing done. 2 Sand. 193. 1 Lev. 291. 

Nor a /cire facias upon a judgment againſt an heir and terte 
nants. © N. cont. per 3 J. 2 Mad. 10. but Pau. acc. 397. 417. 

Nor a /cire facias againſt bail, who live in Wales. R. cont, in 
B. . 12 Bul. 54. 

Nor 2 teſlatum ſcire facias. Dub. 1 Lev. 291. 

So.if the defendant dies after judgment againſt him in Wales, 
and A. takes adminiſtration to him in London, the judgment in 
Wales ſliall not be removed by certiorari to B. R. or C. B. to en- 
able the plaintiff to take a /cire facias out of the ſuperior court 
againſt the adminiſtrator, K. Cro. Car. 34. 


(D) Trials for Lands, &c. in Wales. 


REAL actions for a ſcigniory or barony within the marche of 
Il ales {ſhall be brought and tried in the county within England 
next to ſuch ſeigniory or barony, Yau. 412. Vide Aion, (N. 2.) 
And this ſeems founded upon an ancient ſtatute now loſt. 
Vau. 404. 5 
80 by the /. 26 H. 8. 6. juſtices of peace and gaol delivery in 
counties adjoining to Wales may hear, Cc. all felonies (and their 
acccſſaries) committed in Wales.” 

And this is not repealed by the /f. 34 & 35 H. 8. 26. that 
judges of Wales may hold pleas of the crown, and ſhall inquire, 
&c. of all criminal offences committed within their limits; ſor 
tie king has a concurrent juriſdiction. 2 Mad. Ca. 145. 

And therefore a perſon indicted there for murder, after a nolle 
proſequi upon the indictment there, was removed by habeas corpus 
to Hereford, and there indicted, and tried and convicted, and 
after judgment againſt him in B. R. executed. R. 2 Mod. Ca. 136. 
ad 145. 

{Judges of aſſize in adjacent Eng/i/h county have concurrent 
juriſdiction in felonies, with the grand ſeſſions, through all Wales, 
and not in the lordſhips marchers only. Rex v. Athoe, T. 9 G. 
Str. 553. | ; 

[ Habeas corpus may be granted, without affidavit, to remove 2 
priſoner indicted, to take his trial in the adjacent Eugliſb county. 
Rex v. Davis, H. 6 C. 2. Str. 945.) 

But trial in the next county for lands in Wales extends only to a 
ſcigniory or barony within the marches there. Yau. 412. 

It does not extend to an indictment or appeal for murder or 
other felony there, which ſhall be tried in the grand /eons. 
K. Jon. 255. 

After ifſue joined a venire facias ſhall be awarded for trial. 

And it may be returnable the day after the 7% , for the pro- 
* {ſhall be de die in diem in the ſame ſeſſions. X. Cro. 

ar. 179. | 

If there be a bill of exccptions to the rejection of evidence in 
tie court of great ions in Hales, and on error in B. R. the evi- 
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dence be deemed admiſſible, the court of B. R. will award à ve. 
nire de nous into the next Engliſh county. 2 Term Rep. 125. 

If there be a bill in the grand ſeſſions againſt A. and B. to which 
A, who lives there appears, if B. upon ſervice in London does not 
appear, his land in Wales may be ſequeſtered. Dub. 2 Mad. 
Ca. 374. | 

(By fat. 13 C. 3. c. 51. if plaintiff in perſonal or in tranſitory 
action, where the cauſe ariſes in alert, and is tried in the next 
Engliſb county, does not recover by verdict, debt or damages to 
10/. and judge certifies that defendant reſided in Nes, at ſervice 
of meſne proceſs, judgment of nonſuit ſhall be entered, unlef; 
judge certifies that the title of land was chiefly in queſtion, 
and the cauſe proper to be tried in Engliſb county. Plaintiff is to 
have his damages out of defendant's coſts ; the verdict is a bar to 
other actions for the ſame.} | 

[Juſtices ſhall not make deputies but for calling courts, taking 
fines, &c.] | 

[King may nominate deputy, in caſe of ſickneſs of juſtice.) 

There may be ſpectal juries. ] . 

[Juſtices may appoint perſons to take afhdavits, and recogni- 
zances.)] 

*' The ground of a judgment in one of the courts of great 
ſeſſions may be queſtioned in an action on that judgment. Dong. 6.* 


Vide more concerning Wales in Action, (N. 2.) 


1 
| 


e 
(A) War, 


HE king has power to make war and peace. Vide in Prar 
gative, (C. 1.) 
How ſoldiers are to be levied for the land or ſea ſervice, vide in 
Prerogative, (C. 2.) 
Command of the forces. Vide Prerogative, (C. 3.) 
Erection or raiſing of forts. Vide Prærogative, (C. 4.) 
After war declared a proclamation iſſues to notify it. 


(B) Service of the King in His War, 
(B. 1.) By Tenure, 
147 VULT princeps to be ſerved by his own ſubjects, rather 


than by others, in his wars. Co. L. 69. a. 

By the /. 7 Ed. 1. it belongs to the king to defend all force, Ec. 
and the earls, barons, c. are bound to aid their ſovereign at all 
ſeaſons, if need be. | 

If the king makes a voyage royal into Scotland, &c. whoſocver 
holds per feodum militare ought to be with the king well arrayed = 
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the war for forty days, and ſo pro rata, if he holds by a moiety; 
c. of a knight's fee. Lit. /. gs. | 

And a knight's fee was computed not by the quantity, but by 
the value of his land; for 204, per annum was a knight's fee, 
Co. L. 69. a. 


(B. 2.) By Contract. 


So the king by indenture inrolled in the Excheguer may contract 
with a knight, Sc. who has tenants, &c. in the country for ſo 
many men for ſuch a time to ſerve the king in his wars. Co. 
I. 71. a. 

And the departure of a ſoldier after muſter, &c. was felony by 
the . 18 H. 6. 19. (which is now of no force becauſe ſuch form 
of militia is diſuſed.) Co. L. 71. a. K. 6 Co 27. 4. Vide Fuſ- 
tices, (8. 8.) 


(B. 3.) By Commiſſion of Array. 


So the king may iſſue a commiſſion of array, to raiſe ſoldiers 
purſuant to the direction 5 H. 4. Semb. 2 Ruſh, 1229. ad 1233. 


(B. 4.) What Arms every one may keep. 


So by the . Wint. 13 Ed. 1. 6. every man ſhall have in his 
houſe harneſs to keep the peace according to the ancient aſſiſe, viz. 
he that hath under 40. per annum, giſarris, knives, and leſs 
weapons; and he that hath under 40 marks, iu goods, ſwords, 
knives, and leſs weapons; he that hath above 407. and under 5/. 
fer annum, a ſword, bow and arrows, and a knife; if above 5/. per 
ann. a doublet, iron breaſt-plate, ſword and knife; he that hath 
10l. per ann. and 20 marks in goods, an hauberge, iron breaſt-plate, 
ſword and knife; he that hath above 15/. per ann. and 40 marks, 
an horſe, beſides the hauberge, &c. 

And by this flatute a view of armor ſhall be by two conſtables 
twice a year. 

By this flatute and the articles of inquijitien thereen 34 Ed. 1. in- 
quiry ſhall be made, if the people have weapons in their houſes 
according to the quantity of their lands and goods. 

But by the ff. 1 Ed. 3. 5. none ſhall be charged to arm himſclf 
otherwiſe than he was wont to be. | 


(B. 5.) Remedy againſt a Deſerter. 


By the common law, if a ſoldier, after receiving the king's 
wages, departs from the ſervice, upon a certificate by the captain 
to Chancery, a writ goes to the king's ſcrjeant at arms ad capierid” 
conduct, c. 2 Inſt. 53. 

Or a writ to the ſheriff ad arreflandum B. qui pecuniam recepit ad 
proficiſcendum in obſequium demini regis, et nom el prafectus. 
2 bl. 53. 

(B. 6.) 
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(B. 6.) But the King cannot charge the Subject for the Levying of 
Forces without Authority of Parliament. 


But by the . 1 Ed. 3. 7. confirmed by the ft. 4 H. 4. 13. 


men; (Fl. 23.) whereas commiſſions were granted to levy men of arms, and con- 


vey them to the king at the charge of the ſhire, it ꝛbus enadted, it 
thall be done ſo no more. 

And 20 Ed. 3. the king confirmed the ordinance, that the ſub- 
ject ſhall not be charged for arms. 2 Rel. 173. J. 4. 

By the /. 25 Ed. 3. 8. no man ſhall be compelled to find men 
of arms, &c. if it be not by common conſent in parliament, un- 


leſs they hold by ſuch ſervice, Confirmed by 4 H. 4. 13. 


(B. 7.) Nor for Maintenance of the Forces. 


So by the /f. 3 Car. (being a petition of right) it was complained 
that ſoldiers and mariners in divers counties have been diſperſcd, 
and the inhabitants againſt their wills compelled to receive them 
into their houſes, and to ſuffer them to ſojourn there, and it 9va; 
prayed, that the people may not be ſo burthened in time to come, 
to which the king anſwered, ſoit droit fait come ęſt deſire. 

By the ff. 1 Ed. 3. 7. no commiſſions ſhall be awarded to pre- 
pare men of arms, and convey them to the king in Scetland, or 
elſewhere, at the charge of the ſhires. . 

By the ½. 18 Ed. 3. 7. men of arms, Sc. choſen to go in the 
king's ſervice out of England ſhall be at the king's wages from the 
day they depart out of their counties till they return. 

So by the /f. 1 Ed. 3. 5. none ſhall be compelled to go out of 
his ſhire, but on neceſſity, and ſudden coming of ſtrange enemies, 
and then but as uſual. 


Vide more concerning War in Diſcent, (D. 6.)— Juſticet, (K. 4.) 
— Officer, (K. 4.)—Prerogative, (C. 1, &c.) 


W n | 
Vide Gardian, (H. 1, &c.) - Prærogative, (D. 59.) 


r 
— of the Cinque Ports. 
Vide Franchiſes, (E. 3.) 


— — of the Fleet. 
Vide Chancery, (B. 8.) 


AF 3k &. cx We 23S eo 
Vide Courts, (O. 6.) 


A 


Vide Forceable Entry, (D. 18, 19.) —Inpriſonment, (H. 6. &c.)— 
Pleader, (3 K. 26.) — (3 M. 23.) 


WARRANT OF ATTORNET. 


. HE rule which requires that an attorney on the part of 

a priſoner ſhould be preſent when a bond and warrant of 
attorney are executed by him, only relates to perſons in cuſtody 
en meſne proceſs, 1 Term Rep, 71 5,* 


Vide Amendment, (E. 1, 2.)—Attorney, (B. 7, 8.) 


WW ARRA AX 
Vide Garranty. 
Warrantia Chartae, 
Vide Garranty, (K. 1.)—Pleader, (3 N. 1, &c.) 


Wi: A N 1 EM 
Vide Chaſe, (D.—F.) 
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(A) Watt, by the Common Law, 
(A. 1.) Prohibition of Waſt. 


Y the common law a prohibition might be awarded againſt a 
tenant-in dower, or guardian in chivalry, for prevention of 
waſt by them. 2 Inft. 299. 
So againſt tenant by the curteſy. Cont. 2 Inſt. 145. 
And ſuch,prohibition lay quia timet, before waſt committee 
So if a writ of right or other action is brought, and penaent 
- the tenant commits waſt, a writ of effrepement ſhall go 
Dal. 1. 
So if error be to reverſe a common recovery. R. Cra. EL 775 
90 a prohibition of wait lay by the patron againſt the parſon, 
vicar, to prevent walt in the glebe or churchyard, 
And the ft. 35 Ed. 1. ne rector praſlennat arbores in cæmeleris was 
only atlirmance of the common law. X. 11, Co. 49. 6. | 


So it lay againſt a biſhop, abbot, prebend, &c. 
80 
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Jo if the incumbent commits waſt in the glebe or lands of the 


rectory pendente lite in quare impedit, a prohibition ſhall be granted. 


R. Hab. 36. 

So ſince the t. of Marlb. 24. it lies againſt a leſſee for life, or 
for years. 2 1n}t. 146. 

So a prohibition lies now, ſince the ,. of Ghuce/ter, 5. where it 
would lie at common law. 2 Int. 299. 

Prohibition of waſt was by a writ directed to the ſheriff com- 
manding him, quod non permittat quod A. faciat vaſlum, Ec. 
2 Int. 299. 

And thereupon the ſheriff might take the pe comitatus, and pre- 
vent waſt. 2 Inft. 299. 

But now by the /. V. 2. 14. it is ordained, that no writ of 

prohibition ſhall be awarded for the future, but a writ of Yum- 


mons. 2 lift. 389. 146. 
(A. 2.) Action of Waſt. 


So by the common law, after waſt committed an action lies 
againſt tenant in dower, or guardian in ch:valry, 

So againſt tenant by the curteſy. 2 [nft. 145. 300. 

And it lay againſt all tenants in dower, by the common law, or 


by cuſtom, ad gſtium eccle/ie, ex afſenſu patris, or de la pluis belle. 


2 Inſt. 303. 

So againſt a guardian in right or in deed. 2 12. 30g. 

By grant of a ſubject, or of the king. 2 It. 305. 

So againſt a guardian in ſacage, as well as in chivalry. 2 Til. 
135. 305. F. N. B. 59. E. Cont. Co. L. 54. a. a 

But by the common law, waſt did not lie againſt leſſee for life 
or for years; for it was the /aches of the leſſor, that he did not 


provide againſt waſt. 2 It. 299. 145. 5 Co. 13. 6. 


So it does not lie by the aſſignee ot the heir againſt tenant by - 


curteſy, or in dower. 2 ff. 301. 

But waſt does not lie in ancient demeſne, becauſe the court upon 
default at the grand diſtreſs cannot make a writ to the ſheriff to go 
to the place waſted, according to the ff. W. 2. 14. 2 Sand. 254 


(B) Wait, by the Cuſtom of London, 
(B. 1.) Waſt lies. 


80 by the cuſtom of London waſt lies at the common law for waſt 
in houſes there. 2 Ii. 299. 

And now ſince the ff. of Glo, 5. waſt lies there in caſes within 
that ſtatute as well as in others; for though the ſtatute gives an 
action for waſt in caſes where it did not lie before, and gives allo 
treble damages et locum vaſtatum, yet it does not take away the 
Juriſdiction of any court which before held plea of waſt. 2 Inft, 
299. K. 2 Sand. 254. 


(B. 2.) 
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(B. 2.) And Writ of Fflrepement. 


So a writ of eftrepement lies in Londsn, pendente placito, or after 
judgment and before execution, to ſtay waſt. 2 1. 328. 

And it may be by original writ, ſued out of Chancery with the 
original in the ſuit, or after pendente placito, or judicial, granted by 
the court, and directed to the ſheriff, the party, or both. 
2 Lift. 328. | 

And this was explained by the /. of Glo. 13. which enacts, 
that if a plea be moved in Londen by writ, the tenant ſhall not 
commit waſt or efrepement of the tenement demanded ; and if he 
do, the mayor and bailiffs ſhall cauſe it to be kept at the ſuit of 
the demandant. 

And now by the %. Gl. 13. it lies to prevent waſt pendent? 
þlacite, and it judicially iſſues out of the court where the action is 
depending. 2 /. 328. 

So eftrepement lies in all real actions where damages are reco- 
vered. Jbid. 

So in real actions, though no damages are to be recovered. 
Semb. 2 Inſt. 328. 

And againſt every tenant. 

So againſt his feoffee, vouchee, prayee in aid. 2 Inft. 328. 

So againſt the tenant and a ſtranger. 1bid. 

So it lies in /cire facias upon a fine and recovery, quid juris 
clamat, attaint, though no land is demanded. 1bid. 

And if the land eſcheats pendente placito, the writ of e/trepement 
extends to it. 2 Ju. 329. 

In efrepement the tenant ſhall not have his age; for it is in na- 
ture of a treſpaſs. 2 14ſt. 328. | 

Aſter e/irepement delivered to the ſheriff, he may reſiſt him who 
attempts waſt, and take the poſe comitatus, and impriſon him, if 
neceſſary. 2 17. 329. 

Such writ is only a prohibition from committing waſt, and the 
parties may plead upon the attachment. Did. 

By virtue of this writ the plaintiff recovers damages for the 
waſt committed perdente placito. Ibid, 

So upon eflrepement after judgment, though no prohibition be- 
fore delivered. Ibid. 

But in efrepement pendente placito, the plaintiff does not recover 
damages till the principal ſuit is determined. 2 1z/?, 328. 

Nor damages for waſt committed by a ſtranger pendente placito, 
without the privity of the tenant. Bid. 

In waſt the plaintiff does not recover damages for the waſt pen- 
dente placito, but the plaintiff muſt have a writ of eftrepement. 
2 Inf. 329. 

It the deſendant commits waſt after a writ of e/repement, the 
plaintiff may declare on the writ of eſirepement. Mo. 100. 

To the declaration in a writ of efrepement, the defendant may 
plead no 204. committed. Mid. 
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If it be found by verdict in a writ of H repement, that the de- 
fendant has committed waſt, the plaintiff ſhall have judgment, and 
recover damages and coſts. 1b:d. 


(C. 1.) Daſt, by the Statute of Glouc. 5. 


AN D now by the ,. 6 Ed. 1. 5. a man may have a writ of waſt 

in Chancery againſt a man, who holds by the law of England, 
or in other manner, for term of life, or years, or in dower; and 
he who ſhall be attainted of waſt, ſhall loſe the thing which he 
has waſted, and make ſatisfaction of treble of what the waſt ſhall 
be taxed at, 

And by ft. N. 2. 13 Ed. 1. 14. prohibition of waſt is taken 
away, and a writ of ſummons given for all wat. 

By the f. of Maribo. 52 H. 3. 23. all farmers were prohibited 
to commit wail, and this was the firſt ſtatute againſt them. 
2 Inſt. 145, | 

And therefore, ſince this ſtatute, if the leſſee for life or for 
ears had committed voluntary or permiſſive waſt, he ſhould an- 
ſwer full damages. 2 Inf. 145. ide pot, (F. 2.) | 

By the /. V. 2. 13 £4. 1. 22. if there are jointenants or te- 
nants in common, and one commits waſt, the other may have a 
writ of waſt, whercupon the defendant ſhall have his election to 
have partition and take Hheum vaſlatum for his ſhare, or to find 


ſurety that he will not take more than his proportion. 2 nf. 403. 


* 


Co. J.. 200. 5. 

And this extends to jointenants, Cc. only for life. 2 Jnfl. 402. 
Co. 200. 6. | 

But it does not extend to walt in cattle, houſe, or other place for 
habitation. 2 In/t. 402. 

Nor to waſt in a dovehouſe. Co. L. 200. 5, 

Nor to walt by one parcener. Vid. 


(C. 2.) By whom it lies. 

Waſt is always ſuppoſed, to the diſheriſon of the plaintiff, and 
therefore it ſhall be brought by him, who has the immediate re- 
verſion, or remainder, in fee, or in tail. Co. L. 53. a. 

A man who claims the inheritance by purchaſe, may have waſl, 
as well as if he claimed by deſcent, though the ſtatute ſpeaks only 
of inheritors. 2 Nel. 825. J. 44. 

So he who claims in remainder. 2 Rol. 825. J. 25. 

So a lord, who has the inheritance by eſcheat, 2 Rol. 825. I. 30. 

The grantee of the king upon attainder. Co. Ent. 699. a. 

So he in reverſion or remainder in tail, as well as in fee. 
2 Rol. 825. J. 25. Hut. 110. 2 Inſt. 302. 

So if tenant in common leaſes for years his part to his compa- 
nion, he may have waſt, and recover a moiety of the place waſted 
and of the damages. Per 2 F. Ic. 71. 

So he who has the inheritance may join another with him, 
who has not an eſtate of inheritance, in an action for waſt; as, 


huſband aud wife may have waſt, where the reyerſion or re- 
| mainder 


W422 


meinder is to them and the heirs of the huſband. 2 Rol. 825. 
1. 41. 

80 if the reverſion be granted to A. and B. and the heirs of B. 
they may join. Co. L. 53. 6. 

So a ſurviving parcener, and the huſband of another parcener, 
being tenant by the curte/y, may join in waſt. Co. L. 53. b. Dub. 
per Treby, Lut. 803. 

So two joint-tenants for life, and to the heirs of one, may join. 
Co. L. 53. b. 42. a. 

So it is ſufficient, if the plaintiff has the immediate inheritance 
at the time of the action, though he had not at the time of the 
waſt, or will not have by poſſibility after; as if tenant for life or 
years, remainder for life, &c. commits waſt, and afterwards B. 
in remainder dies, or ſurrenders, the reverſioner ſhall maintain 
waſt. Co. L. 54. a. 2 Rol. 829. J. 10. 25. Mo. 387. R. 5 Co. 
76. Jon. 51. Al. 82. 

So if a leaſe for life or years was made to 4. remainder to A. 
fer autre vie; for both eſtates are in the leſtee. 2 Inf. 301. 

So if the meſne remainder or reverſion for life was without im- 
peachment of waſt. R. Jen. 51. 2 Cro. 688. 

| So if the remainder for life be upon a contingency, before the 
contingency happens, the reverſioner may have waſt. X. Al. 82. 

Or if there are contingent remainders or uſes, before they come 
in eſſe. R. Al. 83. 

So if the remainder be only for years, the reverſioner ſhall have 
waiſt, notwithſtanding the ene remainder. Co. L. 54. a. 
2 Inſt. 301. 

So if a leaſe be made by him in reverſion to commence at a 
future day; for this is only a future intereſt, Co. L. 54. a. 
2 Rel. 829. J. 30. | 


(C. 3.) By whom not, 


But waſt does not lie by him who has not the immediate in- 
heritance in him; and therefore, if a leaſe be to A. for life or 
years, remainder to B. for life, waſt does not lie by him in fee, 
ſv long as the eftate of B. continues. Co. L. 54. a. R. Al. 81. 
2 Rel. 829. J. 10. 25. Per 2 J. Mo. 18. R. 2 Cro. 688. 
2 H. 301. 

Go if a leeſe be to A. for life or years, and he in reverſion 
grants the reverſion for life to B. during the continuance of the 
eſtate of B. he ſhall not have waſt. 

80 if he grants the reverſion for years, he ſhall not have waſt 
during the term. Co. I.. 54. 2. 

So if tenant in tail by fine grants, or bargains and ſells gctum 
Patum ſuum, the grantee ſhall not have watt ;z for he has no in- 
heritance. R. 3 Lev. Go. Vide Eftate, (B. 33.) 

Though he is tenant in tail, with remainder in fee; for, 
though the grantee has the fee, there is a me/ne eſtate tail. 
R. 3 Leo. Go. 
L1 2 30 
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So waſt does not lie by tenant in tail after poſſibility, 
2 Kol. 825. I. 31. 

Though waſt was committed before the death of huſband, or 
wife, upon whom the iſſue were to be begotten. Me. 18. 

So if there be tenant for life, remainder to huſband and wife in 
ſpecial tail, remainder to the heirs of the hutband, and the wife 
dies without iſſue, the huſband ſhall not have waſt. Dub. 1. 18, 

So waſt does not lie by him, who had not the inheritance in him 
at the time of the waſt done; and therefore it does not lic by an 
heir for waſt in the time of his anceſtor. 2 Inf. 305. 

Nor the ſucceſſor of a ſole corporation; as biſhop, archdencen, 
parſon, &c. for waſt in the time of the predeceſſor. 2 Kel. 824. 
I. 43. 49. K. 1 Rol. 432. 

Nor a younger ſon, for waſt in the time of his elder brother, 
who died before actual ſciſin, whereby he makes his title as heir 
to his father. 2 Rol. 825. J. 10. 

Nor grantce of a reverſion ſor waſt before his grant. 

Or after the grant of the reverſion, and before attornment, 
2 Rol. 825. l. 15. . 

Nor the grantor, for waſt after grant of the reverſion, and be- 
fore attornment. 2 Rol. 825. J. 15. 

Nor a lord by eſcheat, for waſt before the eſcheat. 2 Ro. 825, 
J. 6. | 
Yet waſt lies by the ſurviving jointenant, ſor waſt in the liſe of 
his companion. 

And by a ſurviving parcener, for waſt in her ſiſter's time. 
2 Int. 305. 

So wall. does not lie by him, who has not the fame eſtate con- 
tinuing in him, which he had at the time of the wait committed; 
as if a reverſioner, after waſt committed, aliens, and retakes an 
eſtate to himſelf and his heirs, he cannot afterwards have waſt, 
which conſiſts in privity. Co. L. 53. 6. 

So if he grants the reverſion to the uſe of him and his wife and 
the heirs of himſelf. Cs. L. 53. 6. 


(C. 4.) Againſt whom it lies. 


Waſt by the common law was only againſt tenant by the curte/y, 
in dower, or guardian. Vide ante, (A. 2.) 5 

And now by the /. ;f Glo. 5. it lies alſo againſt leſſee for life, 
or years. Per autre vie, quamdiu ſe bene geſſerit, Sc. 2 List. 301. 

But it is uſually brought upon the ſtatute againſt the tenant by 
the curteſy. F. N. B. 60. K. 

So it lies againſt a deviſee for life, or for years. 2 Rol. 826. 
J. 25. - 

80 if the eſtate for life or years be forfeited to the king for trea- 
ſon, Sc. wait lies againſt the king's grantee, though he comes in 
in the poſt. Per Co. 2 Rol. 826. J. 20. 2 Rol. 20. f 

If tenant for life or ſor years aſſigns his eſtate, waſt lies againſt 
the aſſignee for waſt done after the aſſignment. Cz, L. 54. 4. 
R. Crs. El. 683. " 
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So if leſſee makes an underleaſe to B. who commits waſt, an 
action lies againſt him. 

If tenant by curte/y or in dower aſſigns his eſtate, and the heir 
before or aſter the aſſignment grants his reverſion, the grantee ſhall 
have walt againſt the aſſignee for waſt afterwards committed; for 
the privity is gone. Co. L. 54. a. 2 Inſt. ol. 

If tenant in tail after poſhbility aſſigns his eſtate, waſt lies 
againſt him. 2 Iuſt. 302. 

If tenant by the curteſy makes a leaſe for years, and the rever- 
ſioner confirms it, and tenant by the curte/y dies, waſt lies againſt 
the leſſee for years. 2 Inf. 302. 

So if tenant for life or years aſſigns, excepting the trees, and 
the aſſignee cuts then: down, waſt lies againſt him. 2 Dt. 302. 
2 Rol. 454. J. 40. 

So if a lord enters upon his villein, waſt lies againſt him for 
waſt afterwards, though he comes in in the po. Co. L. 451. a. 
2 Inſt. 301. 

So it lies againſt an occupant. Co. L. 54. a. 2 It. 3or. 

Though he takes, as ſpecial occupant. Co. L. 54. a. | 

So againſt him, who takes a term, as executor, or adminiſ- 
trator. 2 1nft. 302. Co. Ent, 693, 694. 

So againſt an executor de ſon tort of a term. R. 3 Mod. 93. 

Waſt ſhall be brought, generally, againſt him who commits the 
waſt. Co. L. 54. 

And therefore, if leſſee for life or for years commits waſt, and 
aſterwards aſſigns his eſtate to another, waſt lies againſt him in the 
tenet, 2 Rol. 829. J. 45. 2 Inft. 302. 

So if a guardian commits walt, and afterwards grants over his 
evard. 2 Rel. 8 29. I. 50. Cont. Co. L. 54. 

So if grantee of a tenant for life or years upon condition com- 
mits waſt, and afterwards the leſſee enters for the condition 
broke. Co. L. 54. 4. 2 Inft. 302. 

So it lies againſt tenant pur autre vie, or for years, in the fenit 
after the death of the cu“ que vie, or the term expired. 2 Kal. 
830. /. 8. 14. | 

So againſt an executor, who commits waſt, and then aſſents to 
a deviſe of the term. 5 Co. 12. 6. 

So againſt a ſucceſſor, for waſt by his predeceſſor depoſed, quan- 
diu he is alive. 2 Rol. 827. J. 40. 43. 

So againſt a huſband, who has a term as ſurvivor, for waſt 
during the coverture. Co. L. 54. 4. 

But the action ſhall be againſt tenant by the curzeſy, in dower, 
for life or for years, though waſt be committed by a ſtranger, 
Co. L. 54. 4. 2 Inſt, 146. 2 Rel. 821. J. f. 

Though the leſſee be au infant, ſeme covert, &c, Co. L. 54. a. 
2 Iuſt. 303. en 

Though a ſtranger diſſeiſes the Jeſſee, and commits waſt. 
2 Rol. 821. 1. 10. D. 1 Les. 264. 

Though the leſſee enfeoffs a ſtranger upon condition, who com- 
mits waſt, and afterwards the leflee enters for the condition 
broken. 2 Rol. 828. J. 25. a 

| LI 3 Though 
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Though the wait was for cutting down timber upon a contract 
with tenant in tail in his life-time. R. Hard. 96. 

So if B. has common of eſlovers in a wood demiſed, and in 
taking his efovers he commits waſt, an action lies againſt the 
leſſze; for B. was a ſtranger for this purpoſe. 2 Rel. 821. 
6 18. 

So if a monk commits waſt, where his ſovereign is guardian. 
2 Rol. 821. J. Zo. 

It tenant in dower be of a manor, and a copybolder commits 
walt. 2 . 303. | 

So if tenant by curzeſy, or in dower, aſſigns his eſtate to B. 
who commits waſt, an action hes by the heir againſt the tenant by 
curteſy, or in dower; for there is a privity between them. Co. 


L. 54. 4. 
And it muſt be againſt them, and not againſt the aſſignee. 


2 Lift. 301. 

So by the ff. 11 H. 6. 5. waſt lies againſt the pernor of the pro- 
ſits, though he has aſſigned his eſtate. 2 Inf. 302. 

And though there be an aſſignment by the aſſignee, it lies 
againſt the aſſignee who took the profits, R. 5 Co. 77. b. 

And by him in remainder, as well as by him in reverſion. 
R. 5 Co, 77. be 

50 if there be jointenants of an eſtate for life or years, and one 
commits waſt, an action lies againſt both; but the treble da- 
mages ſhall be recovered only againſt him who committed the 


waſt. 2 Infi. 302. 
So if they are jointenants of a ward, and one commits waſt, 


Co. L. 54. a. 

If one jointenant enters into religion, waſt lies againſt his com- 

anion alone. 2 Ral. 828. J. 38. 

So waſt lies againſt huſband and wife for waſt committed by the 
wife before coverture. 2 Rel. 827. J. 20. 

Or for waſt committed during coverture, when the huſband is 
ſeiſed or poſſeſſed in right of his wife, or jointly with his wife. 
2 Ril. 827. l. 5. 16. 18. Cro. El. 357. 


(C. 5.) Againſt whom not. 


But if the king, tenant ſor life or years, commits waſt, an 
action does not lie againſt him; for the king 13 not within the 
A. of Gl. 5. f 

And therefore, if an eſtate for life or years be forfeited to the 
king for treaſon, c. waſt docs not lie againſt the king. 
Ho 335- 

If tenant by curtohß, or in dower, og for life, dies after wa! 
committed, waſt does not lie againſt his executor or adminiſtrator, 
2 Rol. 828. J. 34. 

So if leſſee for years dies after waſt committed, though the 
term goes to his executor or adminiſtrator. 2 1nft. 302. 

So if an ahbot, &c. guardian, commits waſt and dies, waſt docs 
not lie againſt his ſucceſſor, 2 Kol. 827. J. 40. 5 


1 


If a woman, tenant in dower, takes huſband, who commits 
waſt, and then the wife dies, waſt does not lie againſt the huſband. 
2 Rol. 827. J. 22. 

So if the wife was tenant for life ; ſor the huſband was ſeiſed 
in jure uxoris, Co. 54. 4. 2 Inſt.301. Semb. Cre. El. 357. 

So walt does not lic againſt a guardian in focege; for he may 
have account. Co. I.. 54. 4. Cont. 2 Infl. 135. 305. Jide ante, 
(A. 2.) 

Nor againſt tenant by ſtatute-merchant, ſtaple, recognizance, 
or elegit ; for the conuſor may have a venire facias ad computandum, 
and recoupe in damages. Co. L. 54. a. 2 Int. 302. 

Nor againſt tenant in tail after pollibility. Co. L. 54. 
2 Inſt. 302. o 

Nor againſt leſſee at will. 5 Co. 13. 3. Cro. El. 777. 784. 

So walt does not lie againſt tenant for liſe or years without 
impeachment of waſt. 

So if tenant for life, without impeachment, leaſes for years, 
walt does not lie againſt the leſſee for years; for his eſtate is de- 
- rived from him, who was diſpuniſhable. R. Fon. 51. 

So if a leaſe for life or years be without impeachment of waſt 
for two years, waſt does not lie after the two years expired for 
waſt during thoſe years. Mo. 18. 


(D. 1.) Waff, what ſhall be, 


WIr, deſtruction, and exile of vileius, are all prohibited. 
Co. L. 5 3. b. 

So waſt contains alſo exile 5 for though the . of Marlb. 23. 
ſpeaks of waſt, ſale, and exile, yet the . of M. ch. 4. M. 2. 14. 
and the ff. of Gl. 5. mention only waſt and deſtruction, and exile 
is comprehended under the general word waſ/?. Co. L. 53. 6. 

Walt is voluntary, or actual wait, and permithve wait. Co. 


L. 53. a. 
(D. 2.) In "Houſes. 
By the „. Marlb. 23, and ft. Glo. 5. it appears that waſt may 


be done in houſes. : 
And therefore, if the leſſee, Oc. pull down the houſes demiſed, 


it will be waſt. Co. I.. 53. a. 

So if he ſutters a bouſe to be uncovered, whereby the timber 
decays. Co. L. 53. a. 

Though the timber be not ther:by thrown down. 2 Kol. 8 15. 
L 31. 
50 if the houſe was uncovered at the commencement of 
the leaſe z yet it will be waſt, if the leſſee pulls it down. Co. 
I. 53. a. 

Or if it was ruinous at the commencement, and he ſuffers it to 
be more ruinous. 2 Rel. $18. J. 2. 
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So if the leſſee ſuffers fatiuncula ante gſtium to be uncovered. 
whereby the timber thereof becomes rotten, it will be waſt. 
R. 2 Ril. 8 14. J. 25. : 

Or glaſs windows to be broke, or carried away, Co. L. 53.9. 
R. 4 Co. 63. b. 

Or the wainſcot, benches, doors, furnaces, Sc. fixed to the 
houſe. Co. L. 53. a. 

Though they are fixed by the leſſee himſelf by nails, ſcrews, 
or otherwiſe. R. 4 Co. 64. a. N. No. 177. Cont. per Dod. 
1 Rel. 216. | 

So if he permits the walls of a houſe to be decayed for want 
of plaiſtering, whereby the timber is rotted. R. 2 Rol. 816, 
J. 50. 

Or the chambers of the houſe. R. 2 Rol. 816. J. 45. 

Though the timber be not thereby rotted. Semb. 2 Rel. 817. 
J. 1. 

So if he does not ſcour a mote, c. whereby the groundſell, 
Sc. is decayed. KR. Ow. 43. 

So it will be waſt, if the walls are ſuffered to be decayed, though 
te timber was in decay at the commencement of the leaſe. 
2 Kol. 817. J. 53. 

IF he ſuffers the houſe to be burned by neglect or miſchance. 
Co. L. 53. b. 2 Rol. 820. J. 42. 

So it will be waſt, though there be no timber upon the land 
demiſed for repairs. Co. L. 53. a. 

Though the houſe was uncovered, &c, by tempeſt, if it be ſuf- 
fered afterwards to remain in decay. Co. L. 53. 4. Per 2 J. 
Mo. 62. 2 Nol. 818. J. 2. 

So it will be waſt, if the leſſee pulls down the houſe, and re- 
builds it leſs than before. 2 Rol. 8 15. J. 33. 

So if he rebuilds it larger, to the prejudice of the leſſor; for it 
is more charge to repair. 2 Rel. 8 15. J. 35. 

Zo if the leflee builds a new houſe, where there was none be- 
fore, Co. L. 53. a. Per 2 J. 2 Rol. 815.1. 45. Cont. per Word, 
el. 38. for it will be for the leſſor's profit, and if not, he may 
throw it down. D. cont. Hob. 234. 

50 if he alters the houſe to the leſſor's prejudice ; as if he 
converts a parlour into a ſtable. Per Vavaſor, Kel. 39. 
2 Rol. 815. 1.31. 

Or changes a corn mill to a fulling mill. Per 2 J. 2 Rol. 814. 
J. 46. D. 2 Cre. 182. | 

Or to a horſe mill, though it be for the leflor's advantage. 
2 Cro. 182. 

If he turns two rooms into one; for if it would be for the leflor's 
advantage, it may be ſhewn on the other fide. R. Ke. 38. 
2 Kol. 8 15. J. 37. 

So if he converts a brewhouſe of 120. per ann. into tenements 
of 290/. per ann. R. I Lev. 309. 311. 1 Mad. g. 

So if he builds a new houſe, and afterwards ſuffers that to be 
decayed. Adm. 42 Ed. 3. 21. 6. Co. L. 53. a. 


But 


3 


But if the houſe was uncovered at the commencement of the 
leaſe, it is no walt, if the leſſee ſuffers it to be decayed without 
pulling down. Co L. 53. 4. R. Ow. 93. 

Or if the walls were uncovered. Co. L. 53. a. 

Or if the houſe was ruinous, and the leſſee ſuffers it to be as it 
was, if it is not more ruinous. 

So it is no wait, if the leſſee removes furnaces, coppers, or 
other utenſils of trade, though fixed to the freehold during his 
term. 1 Sal. 368. Semb. 21 H. 7. 27. 4. R. 20 H. J. 13. ö. 

But if it continues till the end of the term, he cannot remove 
it; for it is given to the reverſioner. 1 Sal. 368. 21 H. 7. 27. 4. 
20 H. To 13» b. 


(D. 3.) In Gardens, &c. 


So waſt may be committed in a garden or orchard, though 
erchard is not named in the ſtatute. 2 Rul. 817. J. 33. 

As if leflee cuts down pear-trees, apple-trees, or other fruit- 
trees. Co. L. 53. 2 Rel. 817. J. 30. 

Or if they are thrown down by tempeſt, and the leſſee 
afterwards roots them up, or cuts down the germins growing, 
without planting new. 2 Rol. 817. J. 35. 

So if the lefſee deſtroys, or ſuffers the ſtock of a dovecote, war- 
ren, park, fiſh-pond, pool, Sc. to be diminiſhed. Co. L. 53. a. 
R. 4 Leo. 240. 2 Inſt. 304. R. 2 Leo. 222. 

Or throws down the pales of a park or warren. Oc. 66, 

Or ſtops up the holes of a dovecote. id. 

Or throws down the banks, c. of a fiſh-pond, lake, Oe. 
Om. 67. 

But if the leſſee deſtroys, &c, yet it is no waſt, if he leaves a 
ſufficient ſtock. 2 Leo. 222. 


(D. 4.) In Land, Meadow, c. 


So it will be waſt, if the leſſee ſuffers the ſea to ſurround arable 
land, meadow, or paſture. 2 Rol. 816, J. 40. if it is by his de- 
fault. Mo. 62. 73. 

Or if he ſuffers a wall or bank againſt the ſea, a river, Sc. to 
be ruinous, by which the water ſurrounds a meadow, Sc. and 
renders it uſeleſs. Co. L.53. 6. Mo. 69. 

So if he digs up the ſurface of the land, and carries it away, 
R. 2 Rol. 816. J. 15. 

; If the leſſee converts arable to wood, or & contra, it will be waſt. 
. L. 53. l. 

Or 3 to arable. Co. L. 53.6, Mo. 101. 2 Raul. 815. 
J. 2. 814. J. 50. 

Or paiture, 2 Rel. 8 14. J. 50. 1 Ch. Rep. 106. 116. 

3 meadow to orchard, hop- garden; though it be melioration. 
2 4. 174. 

Or converts a hop · garden to tillage, Ow. 67. Fr 
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If leſſee for life or years opens new mines in land demiſed. 
without mention of mines, it will be walt. Co. I. 53. 6. | 
5 Co. 12. R. 2 Mad. 193. 

So if he digs for gravel, lime, clay, brick, earth, ſtone, : 
pits not open. Co. L. 53.b. Mo. 101. 

But it is not wait, if land, &c. is ſurrounded by the violence g 
a tempeſt, 

So if paſture be converted to tillage for improvement of the {il 
2 Rol. 814. J. 47. f | 

Or where it was ſometimes pafture, and igmctimes ara! 
Pill. 

Or if it was ſtocked with conies, it not being 2 warren by 
charter or preſcription. R. 2 Rol. $15. J. 15.816, /, 15. 

So if it was a warren. R. Ow. 66. Vide ante, D. 3. 

So it is no waſt, if the land lies fallow, by which means it is 
over-run with buſhes, &c. thoug!: it is bad huſbandry, » #7 
814. J. 35. 

If trenches are dug in a meadow, to draw off the water 
R. 2 Rol. 820. J. 23. 2 Le. 174. 

If woad be ſown againit the end of the term, though: it is 4; 
ripe for many years. Semb. 2 Rol. 8 15. l. 50. 

So it is not waſt to dig for metal, coal, &c. in mincs open, 4: 
the time of the leaſe. Co. £. 53. 6. K. 5 Co. 12. 

Or if mines were not demiſed, if the land was demiſed with! 
mines. K. 5 Co. 12. 

It will not be waſt for a parſon, vicar, &c. to dig or open 
mines in his glebe. Semb. 1 Sid. 15 2. 


. 


Y 
19 


(D. 5.) In Wood, r. 


So it is waſt, if a leſſee cuts down timber. Co. L. 53. a. 

Oak, aſn, and elm are timber, after the age of twenty years, 
throughout the realm. Co. L. 53. 4. Dy. 65. a. ' 

And where they are ſcarce, by the cuſtom of the country, beech, 
willow, hornbeam, &c. may be accounted timber. Co. L. 53. a. 
R. Mo. 8 12. IN | 

And therefore, if a leſſee duts down trees, which, by law or 
the uſage of the country, are eſteemed timber, it will be watt. 
Co. L. 5 3. a. 5 

So if it be found that he cut down black-thorn, exi/tcnt” arboret 
maherenuales, it will be waſt. R. 2 Rol. 8 19. J. 52. Cre 
Car. 531. 

So if he cuts down white-thorn, where it is in a large quantity, 
or made wood. 2 Rol. 817. /.12. 2 Cro. 126. 

So if a leſſee cuts down young oaks, &c. being of twenty years 
growth, it will be waſt. 2 Ral. 817. J. 28. 819. J. 45. 

Or deſtroys the germins. Co. L. 53. a. 

So if a leſſee does an act by which the timber decays; as if he 
lops and tops them. Dy. 65. a. Co. L. 53. a. 

So if a leſſee cuts down birch, willow, maple, Sc. which are 
not timber, if growing ia defence of the houſe. Co. L. 5 3. 4. 


Or 


„ 


Or upon the ſcite of the houſe. D. Hob. 219. 

So it he roots up or deſtroys quickſet of white-thorn, &c. 
Co. L. 53. 2. K. 2 Cre. 126. 

If he extirpates or deſtroys the germins of underwood, which 
may be cut. Co. L. 53. a. 

So it will be waſt, if a lefſee cuts down trees for fuel, when 
there is /ignum aridum ſufficient. Co. L. 53. b, 2 Kol. 820. J. 10. 

If he cuts down for new pales, fences, Sc. where none were 
before. Co. L 53.6. 

Or for a new houſe. 2 Rol. 822. J. 35. 

If he ſelis the trees, and with the money repairs. Co. L. 53.6. 

Or afterwards re-purchaſes, and uſes for repairs. Co. L. 53. B. 
2 Rol. 823. J. 15. 

If he cuts down for repairs which are not neceſſary, 
2 Rol. 822. J. 40. 1 

Or for repairs, when there ſhall be occaſion. R. Crs. El. 593. 

Or for repairs which happened by the lefſee's own default. 
Co. L. 5 3. b. 2 Kal. 822. l. 38. 

If he cuts down for the uſe of mines, though the leaſe was 
with all mines; for he can take only for things directly neceſſary. 
KR. 2 Rol. 823. 1.30. Hult. 19. Hab. 234. 

Though the mines were open at the time of the leaſe, and the 
leſſor and former leſſees uſed to take timber for ſuch uſe ; for the 
leſſor may do as he pleaſcs, and the fort of the former leſſee is no 
excuſe. Per Hab. 235. 

But cutting down trees which are not timber, nor ſtand for de- 
ſence of the houſe, is not wait. Co. L. 53. 4 

Nor trees that were timber, when they are dead, nec fructum 
nec folia portan', Co. L. 53. 4. 2 Roi. 814. J. 17. | 

So cutting the underwood of oak, aſh, willow, c. is no waſt, 
Per 2 J. 2 Kol. 817. l. 17. 20. 

Though it be above twenty years ſince the laſt fall. Sem. 
1 Sid. 300. 

So the cutting down buſhes, white-thorn, Cc. is no waſt. 
R. 2 Cro. 126. 

So cutting down timber for neceſſary bates, allowed by law to 
the leſſee, is no waſt; as for fuel, ploughebote, hedge-bote, &c, 
Go. L. 53. b. 

Or for repairs. Bid. 

For repair of pales, gates, fences, &c. Ibid. 

Though the lefſee covenants to repair at his own charge; for 
this docs not take away the liberty which the Jaw allows. 
R. Mo. 23. 

So though the leſſor covenants to repair. Co. L. 54. 6. 

So if the leaſe be without impeachment of waſt; yet the leſſee 
may cut down trees for repair, it he pleaſes. Co. L. 54.6. 

So if the houſe was ruinous at the entry of the leſſee, in which 
caſe he will not be liable to waſt, if it happens. Co. L. 54. 6. 
2 Kal. 823. J. 10. 

Or the decay was in the time of the anceſtor of the plaintiff, 
who is now difpuniſhable, 2 Rol. 823. J. 45. 

80 


— ——— —— 


! 
| 
| 
| 
| 


524 


. * Pe Boks 


So if it be for repair of things uſeful, though they are not abſo. 
lutely neceſſary ; as for water-troughs to be fixed in the ground for 
his cattle. 2 Rol. 823. J. 22. 


(E) What ſhall not be Walk. 
(E. 1.) In reſpect of the Value, 


B the leſſee ſhall not be ſued for waſt, if the value does not 
amount to 40d. Co. L. 54. a. Noy, 4. 

Tf it does not amount to more than 404%. Myuch, 5. 

And therefore, if waſt is found only to the value of 35, or 
leſs, no judgment ſhall be given. 2 Kol. 824. J. 10. 15. 25. 
Noy, 4. x 

Though the defendant confeſſes the waſt. Ney, 4. Whnch, p. 

And if judgment is given, it will be error. Per And. 
Noy, 4. 

Yet where the value was to 409. it has been allowed for waſt. 
Co. L. 54. a. Noy, 4. | 

And ſeveral particulars may be united to make ſuch yalue, 
Co. L. 54. a. 2 Kal. 824. J. 20. 


(E. 2.) If the Place be not demiſed. 


So waſt does not lie, if the place, in which, is no part of the 
demiſe; as if the leſſor demiſes, except the woods, and aſter- 
wards the lefſee cuts down the woods; for the ſoil is excepted. 
Per 2 J. Dy. 19.a. Adm. Cro. El. Ego. 

But if there be a proviſo, that it ſhall be lawful for the leſſor to 
cut down trees, waſt lies, if the leſſee cuts down; for it is a co- 
venant, and not an exception. R. Cro. El. 690, Dy. 19. 4. 
in Marg. 

But if a leſſee aſſigns his eſtate to A., except the woods, and 
A. cuts down, waſt lies againſt him; for, as to the leſſor, they 
are parcel of the demiſe. 2 Inf. 302. Dub. Cro. El. 17. X. 
Cro. El. 683. 1 Leo. 49. 

So if he aſſigns, except the mines, and afterwards digs ; for the 


exception is void. R. Cro, El. 683. 


(E. 3.) Or demiſed without Impeachment. 


So it does not lie, if the leaſe be without impeachment of waſt. 
Mo. 327. 

Sine impedimento vel impeditione vaſli, is tantamount to fine impt- 
titione, 2 Jnft. 146. 2 Rol. 835. l. 10. Co. Ent. 604. b. 
2 Cro. 216. 

But to be without impeachment is a privilege annexed to the 
eſtate, and if the eſtate is changed by conſirmation, or otherwiſe, 
it is gone. 1 Rol. 183. 

But a grant to a leſſee, without impeachment of waſt, is not 
good, if it is not by deed. 2 17. 146. ic 
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If it be not by the ſame deed by which he leaſes; for, by ano- 


ther deed, it amounts to a covenant. 1 Nel. 18 3. 

So if a tenant in tail grants that the leſſee ſhall be without im- 
peachment, it does not bind his iſſue, though he accepts the rent. 
Lid. 

So a leaſe, with all trees, timber, ſales of wood, Ec. is not 
without impeachment. R. Hob. 234. 

So a grant, that the leſſee cmmodum faciet meliori modo quo fibi 
widerit, Sc. does not amount to without impeachment. Hob. 159. 


(E. 4.) If done by Default in the Leſſor. 


So it does not lie, if the waſt be done or occaſioned by the 
leffor himſelf; as if trees are cut, &c. by the leſſor, or his com- 
mand. 2 Rol. $22. J. 12. 

If the leſſor cuts down, c. quickſet or other fence, by which 
cattle eſcape into a wood demiſed, and deſtroy the germins there. 
R. 2 Rol. 822. J. 5. 

If the leſſor cuts down trees, and afterwards the leſſee's cattle 
deſtroy the germins of them. Per 2 J. Mo. . 

If the leſſor does not allow groſs timber, when there is not 
ſuſſicient upon the land, and the decay is not by default of the 
leſſee. Semb. per 2 J. Mo. 7. 

So it does not lie, if the leſſor accepts a ſurrender from the 
leflee, after the waſt. 2 fl. 304. 


(E. 5.) Or by Tempeſt or Enemies. 


So it does not lie, if the waſt was by tempeſt, lightning, Sc. if 
it be repaired in convenient time, Co. L. 53. a. 10 Co. 139. 6. 


Or by the king's enemies. Co. L. 53. a. 2 Inſt. 303. 


(F) Penalty for Waff, 
(F. 1.) Done by Guardian in Chivalry. 


Y the „f. M. Ch. 9 H. 3. 4. cuſles terre, &c. capiat nifi ra- 

tionabiles exit, Ec. et hoc fine diſtructiane eff vaſlo hominum et 
rerum. Fit fe nos commiſerimus cufl;diam, &c. Nos ab eo capiemus 
emendas, Sc. Si dederimus, &c. Ciſtodiam et ille deſiruttionem fe- 
cerit aut vaſtum, amittat lam cufiodiam, Sc. And this was con- 
ſumed by the ff. V. 1. 21. 

And therefore, if a guardian in chivalry had committed waſt, 
where he did not claim by the king's grant or commiſſion, yet he 
ſhould loſe his cuſtody. Vide flat. MU. 1.21. Co. L. 53. 

If the king had the wardſhip, and committed or granted it to 
another, the king might take amends for the heir. 2 nf. 13. 

if the king had not taken amends, an action for waſt lay by the 
heir. 2 Inf. 13. 

If the heir, in ward, had brought an action within age, the 
guardian loſt his cuſtody. Co. L. 54. a. 


If 


= $ ET 

Tf at full age, he recovered damages only. Bid. 

And by the /. Glo. 5. he ſhould recover treble damages; for by 
that ſtatute treble damages are annexed to the action for waſl, 
2 Inſt. 13. 306. » 

So the guardian ſhall now loſe the cuſtody, and treble value of 
the waſt, and ſhall be fined to the king. 2 Int. 300. 

But the guardian ſhall loſe the cuſtody of the land only, not 
of the body. 2 Inf. 14. | | 

And by the /. Glo. 5. the heir ſhall recover damages only 


where the wardſhip is not ſufficient for the value of the wafl, 
2 Inſt. 306. 


(F. 2.) Done by Tenant — Dower, for Life, or for 
cars. 


By the /. Marlb. 52 H. 3. 23. firmarii, &c. vaſtum, vendi- 
tionem, vel exilium non facient, &c, Duod fi fecerint et ſuper hoc 
convincantur dampna plena reſlituant, et per miſericordiam graviter 
pumantur. 

By the /. Glo. 6 Ed. 1. 5. loſe the thing waſted, and make 
amends of treble the value at which the waſt ſhall be taxed. 

And therefore where, by the common law, tenant by eurteſy 
and in dower anſwered only for the value of the waſt, and had a 
cuſfos aſſigned to him to prevent waſt being afterwards done, 
2 Inſt. 300. 

Since the ff}, of Glo. as well tenant by curteſy and in dower, 
as leſlce for life or years, ſhall loſe locum vaſfatum, and treble 
damages. 0 

If waſt be done ſparſm in ſeveral parts of a houſe, the whole 
houſe fhall be forfeited. 2 J,. 303. Co. L. 54. a. 

So if it be pam in the whole wood; for otherwiſe /zcus vaſ- 
tatus, and the reſidue of the wood, would be enjoyed by the leſſor 
and leſſee, which would occaſion mutual treſpaſſes by one upon 
the other. 2 [nft. 304. 

So if a meadow be converted to tillage /parfm through the 
whole. 2 J. 304. 

So if waſt be aſſigned in the ball of a houſe, the whole houſe 
ſhall be forfeited ; for it is the priucipal part of the houſe, and it 
cannot be well divided from the houſe. Cont. Co. L. 54. 4. Acc, 
per Ney, Dy. 272. 5. in Marg. a 

90 if waſt be in the kitchen, c. of a caſtle; for the caſtle can- 
not be divided. Dy. 272. b. in Mare. 

So the leſior may waive 20% againſt the leſſee, and maintain 
frover againſt him who took trees cut down during the term. 
N. per 3 J. Cra. cont, Cro. Car. 242. 

But if the place, in which the waſt was committed, may be 
conveniently divided from the reſidue, that only ſhall be reco- 


vered; as if the part of a wood, where the waſt was, may be ſe- 


parated from the other. 2 Int. 304. Co. L. 54. a. 
8o if waſt be alligned in throwing down, c. the pales of a 
park, S., if it docs not appear that chere were deer there, or 
| that 
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that they vere diſperſed, the plaintiff ſhall recover only ſo much 
of the place as where the pales were ſtanding. R. 2 Rol. 836. 
{. 10. 
So if waſt is aſſigned in three acres, and found only in one, tlie 
laintiff ſhall recover but one, though the defendant pleads a 
plea which amounts to a forfeiture of the whole; as if he claims 
the fee. 2 Ju. 305. 
If ra be brought in the fenet, the plaintiff, generally, ſhall re- 
cover lacum vqſtatinn, and treble damages. 2 7. 304. 
It parceners leaſe to A. who commits waiſt, one parcener has 
iſue and dies, A. commits freth waſt, in an action for both waſts, 
by the aunt and niece, they ſhall have judgment for the place 


; waſted, and treble damages for the laſt waſt, and the aunt ſhall 


have. a ſeparate judgment ſor treble damages for the firlt wait. 
2 Inſt. 305. 

But if zwaſf be brought in the fenuit, (as where the eſtate of the 
leſſee is determined by effluxion of time, or the act of God, or 
tert of the tenant, as by forfeiture, c.) the plaintiſf ſhall recover 
damages only. 2 Ist. 304. 

So if the leſſee's eſtate determines pendente lite; for the action 
does not abate. 2 t. 304. 

If a leaſe be to A. for liſe, remainder to a woman ſor years, 
and they intermarry, if the reverſioner brings weft againſt them, 
he ſhall recover both eſtates. 2 Lec. 7 

As to Proceſs, Count, Pleas, View and Judgment in , vide 
in Pleader, (3 O. 1, Kc.) 


Vide more concerning Mast, in Chancery, (D. 11.—4 X.) 
Chaſe, (N. 1, &c.) - Copybeld, (M. 3.) —Pleader, (3 O. 1, &c. 
Prohibition, (F. 16.) 


W A þ 
Vide Chimin. 
WEIGHTS AND MEASURES. 
ide Fuſtices of Peace, (B. 31. 90, Ke.) Leet, (L. 6, Kc.) — 
Meney, (B. 1.) | 


Xt Boa =. 
Vide Tumbrel, (C.) 


. 


Vide Dower. 


WIGH T, ite of 


Vide Navigation, (F. 5.) 


W I F E. 
Vid: Baron and Feme.— Capacity, (D. 2. 


WINE AND WINE LICENCE. 
Vide Fuſtices of Peace, (B. 100.)—London, (K. 5.) 


. 


Vide Chancery, (3 A. 1, &c.—3 Y. 1, &c.) Condition, (A. 4.) 


eviſe. 
WEAETCHCRATFT. 
Vide Fuſtices, (S. 13.)— Juſtices of Peace, (B. 13.) 
WITHERN AM. 
Vide Pleader, (3 K. 1, &c.) 


Wil TT ES & 
Vide Teftmoigne, 
#88. © 5 HE © 
Vide Chace, (N. 5, 6, 7.)—Diſmes, (H. 3, 4.) 


WOOD-STEALERS. 
Vide Fuſtices of Peace, (B. 86.) 


WOOD WARD 
Vide Chace, (Q. 5.) 


9 2-3 © ne * 
Vide Diſmes, (H. 7.) 


W {0 R * 
Vide Parols. 


W R L. 2 K. 
(A) Ureck, Flotſan, Zetſan, what ſhall be. 


RECE is, where goods after ſhipwreck are thrown upon 
the land, and no man, dog, or other animal eſcapes 
alive out of the ſhip. 2 1nff. 166. 

Flotſan is, where goods, after ſhipwreck, lie floating or ſwimming 
upon the top of the water. B/. Nom. Verb. Fetſan. 

Fetſan is, any thing caſt out of the ſhip, being in danger of 2 
wreck, and beaten to the ſhore by the waves, or caſt on it by the 
mariners. BI. Nom. Verb. Flotſar:. 

But if any animal eſcapes alive to land, it will not be a vrect; 
for a dog aud cat are only ſpecified as examples. 2 fl. 167. 


1 e. lr 
- 
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So the king's goods ſhall not be a wreck, if the property be 
proved at any time. 2 Inf. 168. 
So if a ſhip being in diſtreſs, all deſert her, and any one come 


alive to land, though the ſhip afterwards periſhes, there will be 


no wreck, 2 Toft 167. 

50 if a ſhip be purſued by enemies, and all the mariners, to 
fave their lives, deſert the ſhip and come to land, and the ſhip is 
ranſacked by the enemies, and afterwards put to fea, and there 
periſhes, it will be no wreck. Mid. 

So if a ſhip, being in a tempeſt, cuts its cable, the anchor is 
not Toreck, 2 Rol. 159. 

By the /. V. 1. 3 Ed. 1. 4. (which is only a declaration of the 
common law) the things muſt be kept by view of the ſheriff, co- 
roner, king's bailiff, &c. and bailed in the hands of thoſe of the 
town where found; and if any one proves property within a year 
and a day, they ſhall be reſtored to him without delay; if not, 
they remain to the king. Van. 164. 

And wreck belongs to a ſubject by grant or preſcription. 
2 Inft. 168. 

In which caſe the ſheriff, Oc. muſt deliver the goods to the 
grantee. Mid. 

If the ſheriff, Ec. does not do it, he ſhall be impriſoned and 
fined at the king's will, and render damages. 2 J 166. 168. 

If the goods are not kept by the ſheriff, but taken away by the 
neighbours, the owner ſhall have a commiſſion of oper and ter- 
miner to inquire of the treſpaſs, and to make reſtitution. 
2 liſt. 168. 

But if the goods found are bnd peritura, the ſheriff may ſell 
them within the year. 2 J. 168. 

The year and day, within which the owner may prove his P- 
perty, ſhall be computed from the ſeizure, as wreck. 2 Ia. 168. 

And if the owner dies within that time, his executor or admi— 
niſtrator may prove his property. 2 Ju. 168. 

Goods, which are wreck, pay no cuſtoms. R. Var. 161, c. 

[By . 26 G. 2. c. 19. ſtealing from wreck, wounding any per- 
ſon wrecked, or obſtructing his eſcape, or putting out falſe light, 
is felony without clergy.}] 

[But for goods of {mall value caſt on ſhore, and ſtolen without 
circumſtances of cruelty, offender may be indicted and puniſhed 
for petty larceny.) 

[Juſtice may iſſue ſearch-warrant for wrecked goods; or goods 
offered to ſale, ſuppoſed wrecked, may be ſtopped, and juſtice 
may commit offender for ſix months, or till payment of treble 
value.] : 

[Perſons ſaving goods, and giving notice, or diſcovering con- 
cealed goods, entitled to falvage.] 

When a veſſel is ſtranded, the neareſt juſtice, &c. ſhall give 
notice for a meeting of ſheriff, juſtices, &c. to give aſſiſtance, 
and adjuſt ſalvage. }] | | 

[If the ſalvage is not paid, officers of cuſtoms may ſell goods to 
pay it.) 

Vor. VL M m On 
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3 [On oath of plunder, theft, or breaking ſhip, made and deli. 
[ vered to clerk of peace, he ſhall proſecute, on pain of 100/7., the 
I charges to be paid by treaſurer of county.) 
1 [Perſons aſſaulting officers employed in ſalvage, ſhall be tranſ- 
0 ported for ſeven years.) 
N [Perſons employed ſhall act under the orders of maſter, owners, 
: officer of cuſtoms, of exciſe, ſheriff, juſtice, mayor, commiſ. 
; ſioner of land-tax, chief conſtable, petty conſtable, on pain of 
| 51. or three months commitment. 
1 [The ſhip's name, c. ſhall be ſent, on oath, to the ſecretary 
1 of the admiralty, and publiſhed in Gazette. 
| ; 
ö Vide more concerning Wreck, in Admiralty, (F. 7.)—Offcer, 
| (G. 10.) 
1 | 1 F 
| Vide Brief. =” 
e : 10 
Vide Action upon the Caſe upon Aſſumpſit, (F. 3. — Agreement, (B. 4.) ; | : 
— Efloppel, (A. 2.)—£vidence, (C. 1.)—Fait. (A. 1.) 8 f 6 
F N 4@. 1 
Vide Praſcription, (F. 2.) —Treſpaſs, (A. 3.) * 
C | | 
Vide Ain, * 
| YEAR AND DAY. 2 
q Vide Temps, (B. 1.) | 
YEAR, DAY, AND WAST. ; 
Vide Ann, Jour, et Wat. 1 | W 
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1 Reference 
Poiar. by Letter 
and Figure. 
OW it ſhall be raiſed ; 3 »-- A 
Upon what eſtate. - „ . Is 
By what words. — — . . 
Fide Uſes, (L. 3.) 

How it ſhall be expounded ; 8 1 
To make leaſes in poſſeſſion, or reverſion. . 
Or lands uſually demiſed. - - B. 2. 

Vide Eftates, (B. 32.— G. 4, 5.) 
Where the ancient rent 1s reſerved. — - B. 3. 
For lives, or years. - - B. 4. 

How it ſhall be executed; — — . 

What ſhall be a good execution; 
Though more join in the execution than need. . ts 
Vide Chancery, (4 H. 1, &c.) — Uſes, 
(L. 4, 5+) i 
Or more be done than the power requires. C. 2. 
Or it be done by more deeds. - E. 3. 
Or it be executed without mentioning his power. C. 4. 
If it be executed by a conveyance tantarount, 
though not purſuant to the letter of the 
power, - - - es. 
What not. - — - C. 0. 

How it ſhall be deſtroyed, - — - D. 
Vide Ujes, (L. 1, &c. 6.) 

When it ſhall not be deſtroyed. - E. 

How the pleading ſhall be. - - F. 

When it cannot be executed. - - G. 


Policy of Ylturance, 
Vide Merchant, (E. , 10.) 


Polls. 
Vide Challenge, (C. 1, 2.) 


Poel pgamp. 
Vide Fuſtices, (S. 5.) 
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THE INDEX. 


Reference Reference 
by Letter 
and Figure, 


Pone. 
Vide Pleader, (3 K. 6.) 


Pontage. 
Jide Toll. 


Poor. 


Vide Forma Pauperis.— Juſtices of Peace, (B. 64, &c.) 


-U, (N. 1. 7. 10.) 


Pope. 


Vide Eccleſiaſtical Perſons, (B. 1.)—7/tices, (K. 9.) 
—Popery. 


Popery. 


The authority of the pope ; how pet; - 
In giving the pall. - 
What authority the pope had in this kingdom. 
Vide Ecclefiaſtical Perſons, (B. 1. 5 


In ſending his legates. n 

In receiving appeals. - - - 
Vide po, (B. 2.) 

In exempting of clerks, + - 8 

In exacting tenths and firſt- fruits. — 


How the uſurpation of the pope has been reſtrained. 
How proviſion to benefices, by the pope, was re- 
ſtrained-. Vide Proviſor, (A. 2.) 
How the eccleſiaſtical juriſdiction and ſupremacy 
of the king has been maintained. Vide Præro- 
gative, (D. 9, &c. 17.) 


In appeals to Rome. - - - 
Vide ante, (A. z.) 
By aboliſhing the power of the pope. - n 


By a penalty upon the maintainers of his authority. 
Vide Premunire, (B.) 

By the diſſolution of monaſteries, and by oaths, -+ 
How the power of the pope was reſtrained by the 

diſſolution of monaſteries, &c, Vide Hoſpital, 
_— ry. 
2 y the oaths of allegiance and ſupremacy. 
Vide Allegiance, (B. 2, &c.)—Juftices of Peace, 
(B. 17. 24.)—Offcer, (K. 7.) 

By the reſtraint of 2. to the pope, and of 
the erection of ſeminaries. M 
As ; reſtraining the reconciliation, Vide Tuftices, 

(K. 9.) 

By diſability ; 

To take lands or tenements, 
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B. 5. 
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Reference Reference 
by Letter by 
and Figure. Page. 
Or to preſent to a benefice. - B. 8. 22 
To what caſes the diſability does not extend. B.g. 23 
By regiſtering the eſtates. +» - - B. 10. 24 
By ſale, Sc. not inrolled. — - _ 24 
When default of regiſtering does not prejudice, - B. 12, 24 


Vide Juſtices of Peace, (B. 14.) 


Port, 


Vide Navigation, (E.) 
Cinque Ports. Jide Abatement, (D. 3. 5. Fran- 
chiſes, (E. I, &c.) | 


Portage. 
Vide London, (K. 2.) 


| | Portion, 
Vide Chancery, (2 M. 10.—3 Z. I, &C,m4 W. 24.) 


Portmote Court. 


Vide Courts, (I.) 


Poſſe Comitatus, 
Vide Viſcount, (C. 2.) 


Poſſelton, 

Viae Chancery, (D. 12.) - Diſcent, (C. g, 10.) —Exe- 
cution, (A. 5.) —Pleader, (C. 39. —3 M. . 
17. 39.) ——Prerogative, (D. 63.) ——Treſpaſs, 
(B. 2, 3, 4.) | 

Poſlibilitp. 


Vide Aſſignment, (C. 3.)—Grent, (D.) 


Poſt=Diſſeilin. 
Vide Afrze, (F. 1, Kc.) 


Poſtea. 
Vide Pleader, (T.) 


Pound. 


Vide Diſtreſt. 
Pound-Breach. ide Diſtreſi, (D. 2.) 
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Reference Reſere nde 
by Letter by 
and Figure. Page, 


Poundage. 
Jide Parliament, (II. 12.)—Trade, (C. 1, Kc.) 


Pcwer. 
Jide Poiar. 


Praper. 


Aide Prier. Fide Abatement, (I. 29.) — Aide, 
(B. 1, &c.) | 


Common Prayer. Vide Parhn, (C.) — Sacraments, 
Prece Partium, Vide Abatement, (I. 21.) 


Praccipe in Capite. 
Vide Droit, (C. 1.) 


Praccipe quod reddat. 
Vide Recovery, (B. 3, 4.) 


Praemium Pudoris. 
' Vide Chancery, (4 D. 21.) 


* 


Praemunire. 
The penalty of præmunire. - - A. 26 
What offences are within the penalty. — - B. 27 
What proceis againit the offender, - C. 28 
Praerogative. 
The king's prærogative. - - - A. 28 
Vide Roy, (A. 1, 2.) | 
Prerogative as to foreign nations ; - - B. 29 
Sovereignty of the fea. > » DB. 1. 29 


To whom the property and ſoil of the ſea be- 
longs, Jide Navigation, (A.—B.—To whom 
the fiſhery, - ha , you 50.) 


Treaties = » . 2G 
Alliances. - - . 3- 2 
Repritals ; when granted. — - B. 4. 30 
Safe- conduct. - B. 5. 31 
How the breach of ſafe- conduct mall be pa- 
mihed, Vid ante, (B. 3.) — Admiralty, 
(b. 8.) 
Prerogatives in reſpect to the king's own ſubjects; 
in time of war; > 4 as oo 32 
Jo declare war. - - C. 1. 32 


To 


THE INDEX 


Reference 
by Lecter 
and Figures 
To levy ſoldiers, - - 1 
Command of the forces. — 2388 
Building of forts, Ec. - - . 4 
Vide War. 
Prerogatives, which regard time of peace; - D. 
Enacting of laws. - D. 1. 
Proclamations; - - - 
When he may iſſue them. - D. 3. 
When not. - - D. 3. 
Diſpenſation ; 
The nature and effect of it. - D. 4 
How it ſhall be made. - - 1 
In what caſes the king may make a diſpenſation. D. 6. 
In what not. D. 7. 
Pardon. - - - D.8. 
Prerogative as to juriſdiction eccleſiaſtical. - D.g. 
As to the uſurpation of eccleſiaſtical juriſdiction 
by the pope, and how reſtrained, ide Eccigſi- 
ajtical Perjons, (B. 1.) — Popery. 
Eccleſiaſtical laws; 
What are. - - - - D.10. 
Vide Canons, (C.)—Conwecation, (E.) 
Are within the power of the king. - D. 11. 
What cauſes belong to eccleſiaſtical conuſance, . 
or not, vide Prohibition, (A. 2. F. 1, &c. 
— 6. 1, &c.) | 
As to the juriſdiction, and proceedings i. ec- 
cleſiaſlical courts, Jide Courts, (N. 1, &c.) 
Cenſures eccleſiaſtical. - - - D. 12. 
Appeals; 
In what court an appeal may be. - -.D.13 
To the delegates. - - .. Dc uu 
As to an appeal to the delegates in marine 
cauſes, Vide Admiralty, (G.) 
To parliament from Chancery, Vide Parliament, 
(L. 7.) 
To a viſitor, Vide V:i/tor. 
To the pope, ide Poperz, (A. 3.— B. 2.) 
To the convocation. - - ni. 
Commiſſion of review. - - » ID. 16. 
Supremacy in eccleſiaſtical affairs. — 3 
Vilſpenſation in commendam z 
When a diſpenſation is necefary, - D. 18. 
By whom it may be granted; 
When by the king. - - D. 19. 
When not; and when a diſpenſation may be 
granted by the archbiſhop, or not. - D. 20. 
Deprivation ; 
For what cauſes it ſhall be. - D. 31. 
The effect of a deprivation. - - D.232. 
Seizure of temporalties ; 
The nature of temporalties. - D. 23. 
How granted, - - - D. 24. 
How ſcized. - - - - D.25. 
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Guardian of the ſpiritualties ; 
Who ſhall be. - - — — 
What he may do. 8 - 
Juriſdiction temporal; - - - 
Erection of courts. - - - 
For the appointment of juſtices, Vide pat, 
D. 37.) 
Grant of commiſſions. - - 
Vide Tuftices, (C. 2.--G. 1, &c.) 
Grant of franchiſes and liberties, - - 
— of nobility and honour. - - 
— of privileges. - - 
— of exemptions. - - 
Inhibitions ; 
To reſtrain within the kingdom. - - 
To recal a ſubje& who ts ont of the kingdom. 
To reſtrain annoyances. - - - 
Nomination of officers. . - - 
How officers are created, and their authority and 


duty, Vide title Officer. 
Prerogative as to trade. - i - 
Now the king ſhall take repriſals, Vide ante, 
(B. 4.) 
Prerogative as to the king's revenue; 
Coinage. - - - . 
Vide Money. 
Aids, &c. - - * - 
Vide Parliament, (H. 9.) 
Purveyance ; 
In ſaltpetre. - - n 
In other neceſſaries. — - - 
Cuſtoms ; 
Magna Cuftuma. - - * 
Vide Parliament, (H. 11.) 
Parva Cuſtuma. - ” 
Priſage, &Cc. — — . 
But other cuſtoms not allowed. 8 
Cuſtoms not paid by a patentee. - 
Impoſitions, Sc. - - 
Caſual profits; 
The goods of no perſon, - 6 
Royal mines and fiſhes. - - 
As to royal mines, Jide Mae, (H. 1, 2.) 
As to remedy for encroaching on the fiſhery of 
another, Jide Piſchary, 


Fines ; 
As to a fine pro licentid concordandi upon a fine le- 
vied, Vide Fine, (E. 8.) 
As to a fine for alienation without licence, or par- 
don of ſuch alienation by the king's tenant, 
Vide Alienation, (A. 1, 2.) 


Fine upon an original. - - - 
For beau-pleader. - - as 
For a grant of liberties, c. w i 


by Letter 


and Figure, 


D. 26. 
D. 27. 


D. 28. 


D. 51. 
D. 52. 
D. 53. 
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Prerogative court, Vide Courts, (N. 2.) 


Reference 
by Letter 
and Figure. 

For a miſdemeanor, — - D. 5+ 
By whom it may be impoſed, for what cauſe, 

and in what manner, Hide Leet, (N. 1, &c. 
—0. 1, &c.) 

Fines, &c. belong to the king. - 2. . 

By whom levied, and how. - » D. 56. 

When they ſhall be eſtreated. - D. 57 

Amerciaments. - - D. 58. 

Vide Leet, (O. 1, &c. ) 

Eſcheats, wardſhips, primer ſeifins, fe. = - D. 
Forfeitures, penalties, + - - - D. 60. 
Derelict lands; — — > 

What belong to the king, - - D. 61. 

What not. - - - BD. 6. 

Poſſeſſions of the crown. - - D. 63. 
The king ſeiſed jure coron cr. - D. 64. 
Lands — - - — D. 65. 
How the king may be intitled ; - > 

By matter of record. - - D. 66. 

By office ; - — > 
When neceſſary, - - » D. Of. 
When it is ſufficient, without ſeiſure, or not. D. 68. 
When without a /cire facias or not. - D. 6g. 
When an office is not neceſſary, - - D. 70. 

Intruſion upon the king; 
What ſhall be. - — D. 71. 
How he ſhall be redreſſed; 
By information of intruſion. - D. 73. 
What proceſs upon it. - D. 73. 
Plea to ſuch information. - - D. 74 
Vide poſt, (D. 85. ) 
Replication. - . D. 78. 
Verdict. - . % 
Judgment and Execution, - D. 77. 
Remedy againſt the king; 

By petition. D. 78. 
To whom the petition ſhall be. — D. 79. 
How the proceeding upon it ſhail be. D. 80. 

By monſtrance de droit; 

When it lies by the common law, + D. 81. 
When by fatute. - — „D. 33. 
Traverſe of office; 
When it lies by the common law. + - D. 83. 
When by ſtatute. - - - D. 84. 
Remedy for the king; 
What privileges the king ſhall have in * „ D. 8. 
No time runs againſt the king. - D. 86. 
The revenue of the king; how diſpoſed; 

The perſonal revenue. - - D. 87. 

The lands and real revenue. D. 88. 

When lands ſhall be ES out of the king; 

By office. - - — D. 89. 
By judgment; 
Oufter-les- Mains, - D. go. 
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THE INDEX. 


Praelcription. 


Who may make it. - - - - 
Who not - - - 
What things may be claimed by preſcription. - 
Vide Franchijes, (A. 1.) 
What not. - 
Vide Franchiſcs, (A. 2.) 
What ſhall be a good preſcription. - - 
Muft be time out of mind. - - 
Jide Copyhold, (S. 2.) 
Mutt have a long and quiet uſage. - - 
Muſt be certain. - - — — 
Vide Coßpbeld, (S. 19. 
Muſt be reafonable. - - - 
Vide Copyhold, (S. 3, &c.) 
What ſhall not be good. - - 
Preſcription againſt the king, - - 
Vide Copyhold, (S. 12.) 
To do a wrong, or a nuſance. - 
Contrary to a ſtatute. - 
Vide Copyhold, (S. 5.) 
Contrary to another preſcription, Sc. - 
Vide Copyhold, (S. 17.) 
How a preſcription ſhall be deſtroyed. - 
ide ante, (E. 1, &c.) - Diſinct, (E. 13. 20.) 
When extinguiſhed, by unity of poſſeſſion, 
Vide S:ijpenfion, (G.) 
How pleaded, — - - - 
For more of title Preſcription, Vide Chimin, (D. 2.) 
— Dignity, (C. 1.) Dijmes, (E. 2, &c.)—Fran- 
chiſes, (F. 4.) - London, (H.)—Pleader, (C. 38.) 
Kent, (C. 7.) — Ten p,, (G. 12.) — Toll, (G. 1.) 


Preamble. 
Vide Parliament, (R. 11.) 


Prebend and Prebendary. 
Vide Ecclgffaſtical Perſons, (C. 4.) 


Precedence. 
Vide Fuftices, (D.)—Ley, (D. 2.) —Nebility, (A.) 


Prelate. 


Fide Certificate, (A. 1, &c.) - Eccigſiaſtical Perſons, 
(O. 1, 2.)—E/glife, (H. 11.) —Herghy, (B. 2.) 
Irclaud, (E.) Juſtices, (L. z.) leader, 
(3 1. 12.)—Fifitor, (A. 5 8.) 1 
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THE INDEX. 


5 Premiſſes of a Deed, 
Vide Fait, (E. 3, 4.) 


Preſentation. 


Vide Eſgliſe, 9* 1, &c,)—Plader, (3 I. 5. Po- 


pery, (B. 8 


Preſentment. 

Vide Chimin, (C. 11, 12.)—Ccyhold, (F. 10, 11 
-M. 7.) — Indidmeut, (B.— C.) Leet, (G. 1, 2.) 
— Sewwers, (G.) - Viſitor, (A. 11.) 

Darrein Preſentment. Vide Quare Impedit, (C. 1. &c.) 

Preſent Eſtate, 


Vide Chancery, (3 V. 8.)—Devifſe, (N. 18.) 


Preſident of the Council. 
Vide Roy, (E. 2.) 


Prices of Uifuals, &c. 
Jide Tuftices of Peace, (B. 89. 95. 99.)—Leet, 
(L. 9. 14. | 
Primer Sciſin, 
Vide Preregative, (D. 59.) 


Prince and Prin ceſs. 
Vide Juſtices, (K. 1, &c.)—Roy, (G.) 


Principal. 


Principal and Acceſſory. Yide Fuftices, (T. 1, &c.) 

Principal and Bail. Yide Bail, (Q. 2, &c.— 
R. 3, &c.) 

Principal and Incident. Yide Prohibition, (G. 23.) 

Principal and Intereſt. Yide Chancery, (3 S. 1, &e. 
—3 Y. 9.—4 A. 1, &c.) 


Printing. 
Vide Chancery, (D. 13.)—Trade, (B.) 


Prior. 
Vide Ecclefiaftical Perſons, (B. 2.) 
10 
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Prior Incumbrance. 
Vide Chancery, (4 A. 10.—4 J. 6.) 


Priorit p. 
Vide Privilege, (C. 2.) 


Prilage. 
Vide Prerogative, (D. 45.) 


Priſon and Priſoner, 


Fide Eſcape.— Impriſonment.—Tuftices, (R.)—Tuftices 
of Peace, (B. 69.)—Officer, (G. 8.)—Reſcous,— 


Jes, (N. 9.) 
Private Map. 
Vide Chimin, (D. 1, &c.) 


Privilege. 


Privilege to the perſon of a man to be free from 
arreſt; — * 2 * 
In attendance upon the courts. - 
Within a place of privilege. - - 
How diſcharged, - 8 

Privilege to be excuſed from an office. - 

Privilege in ſuits. - - 
By being an officer to a court, c. — — 
By priority of ſuit. - - 

As to the privileges of peers of parliament, Vide 
Dignity, (F. 1. &c.) 

As to the privilege of ecclefiaſtical perſons, Vide 
Ecclefeaftical Perſons, (D.) 

As to privilege of parliament, Vide Parliament, 
(D. 17.—E. 15.) 

Jide more concerning Privilege. in Alien, (C. 1, &c. 
7, 8.—D. z.) —Ambaſſador, (B.) — Antient Demejne, 
(F. 1, &c.) Attorney, (B. 16, &c. )—Bankrupt, 
D. 32, &c.)— Cemetery, (A. 3.) — Chancery, 
(D. 10.) Chaſe, (N. 3, 4, &c,—O. 1, &c.)— 
Convocation, (C.)—Enfant, (D. 1, &c.)—Efates, 
(C. 3.—E. 3.) —Franuchiſes, (E. 1.) London, 
(L. 1, &c.—- M.) - Phyſicians, (B.) —Præragative, 
(D. 32. 85.)— Rey, (F. 1.)—Univerfity, (B.—C.) 


Privy. 
Fide Confirmation, — Fine, (I. 1.) ——Pkader, 


(O. 1, &c.) 
Privy Counſellor, 
Vide Parliament, (L. zo.) — Rey, (E. 2, &c.) 
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Privy Scal. 
Vide Patent, (C. 5) 


Privy Signet. 
Vide Patent, (C. 6.) 


Probate, 
File Adminiftration, (B. 6. 8, 9.) —Probibition, 
(G. 16.) 
Procedendo. 
Vide Certierari, (D. -G.) Prohibition, (K. 1, &c.) 


Proceedings. 


When evidence. Vide Evidence, (C. 1, &c.) 
Proceedings and pleadings in particular actions. 
Vide Plea.—Plæader, (2 A. 1, &c. to the end of the 
title.) | 


Proceſs. 

Proceſs ; who may iſſue it. - * 
In what name. — — 
Under what ſeal. — « 

When proceſs ſhall be returnable. — - 


As to the form, or teſe of proceſs, Vide Abatement 
(H. 1, &c. 14.) 


Proceſs in criminal caſes. . 1 
Proceſs in real actions. — — 
Summons. - = 8 
Re- ſummons. - - 1 
How executed. - - 2 


How he ſhall wage his law of non-ſummons, 
Vide Abatement, (H. 53.) 


Grand Cape. - - — 
Petit Cape. - - 
Attachment, — 1 - 
Diftringas. — — - 
Venire facias. - - . 

As to a wenire facias juratores, Vide Enqueſt, 

(C. 1, &c.) 

Judicial proceſs in a real action; ſummons in auxili- 


um, Tc. - 4 
As to petit cape, Vide ante, (D. 5.) 
As to ſummons ad avarrantizandum, and other 

proceſs againſt a vouchee, Yide Voucher, 

(D. 1, &c.) 

As to proceſs for trial by battle, or the grand 

aſſiſe, Vide Battell, (A. 1, 2. 3.) 

As to proceſs for trial in other actions, Fide 
Engueft, (C. 1, &c.) 
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As to proceſs for execution by habere facias 
ſeiſinam, Vide Execution, (A. 2.) 
By ſcire facias upon a fine, or judgment, Vide Fine, 
(E. 15—Execution, (A. 6.) 
Procels in perſonal actions. - - E 
Summons, - - | 
Attachment. we - 
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F 
| 
Vide ante, (D 6.) ; ; 
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Capias. - - EK. 3. 102 
Vide Pleader, (2 W. 3.) | 
As to a capias pro fine, und capias utlagatum, Vide 
Execution, (B. 1, 2. )—Pleader, (2 W. 6.)— 
Utlagary.-WWales, (B. 2.) 
Capias ad ſatisfaciendum, Vide Execution, 
(C. 9, &c.)—Bail, (R. 4.) 
Capias fi laicus, Vide Statute-Staple, (D. 4.) 
Teftatum capias, Vide poſt, (E. 7.) = 
Judicial proceſs ; —_ ' 
Levari facias. — - 102 = 
Fieri facias. - - 102 
Elegit. - - . 103 
Teſtatum capias, or fieri facias. - 103 
For more concerning title Proce/s, Vide Accompt, | 
(E. 1.) —Aumiraliy, (E. 18.) Amendment, (C. 1, Pl 
2.)—Aſje,( B. g.— C. 2.) — Attaint, (C. 2. —Audita | 
Querela (E. 1.)—Certiicrari, (H. 1, 2.)—Chancery, 
(D. 1 &c.) - County, (C. g. 10.) Courts, (P. 8.) 
AInpriſonment, (H. 1, &c.) - Igformation, (D. 1.) 
Leet, (M. 10.) - Ohicer, (G. 13. Parliament, 
(L. 18. )—Pleaaer, (B. 7, 8.—V. 1, &c.—2 V. 1. 
2 W. 2, &c.—2 X. 1. 9.—2 V. 1.—3 E. 1.— 
—3 F. 1.—; I. 1—3 K. 1.—3 M. 2. 24.— 
3 N. 2.—; O1.) —Præmunire, (C.)—Preroga- 
tive, ( D. 73. )J—2ud Permittat, (D. 3-)—2u0 
Warranto, (C. 2.)—Retorn, (A.)—Wales, (B. 
1, 2.—C.) 
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Proclamat ion. 


Vide Prerogative, (D. 2, 3.)—Cepyhold, (R. .) 
Proclæmation of a Fine. Yide Fine, (G. 1, &c.) — 
Eftates, (B. 25.) 
Proclamation of Rebellion. Jide Chancery, (D. 4.) 
Prottor of the Clergy. = y 


Vide Cmmmcocation, 


Procurations, 


Vide Tenths, (C.) e 
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Reference 
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Profanation. 
Vide Sacraments, (F.)—Temps, (B. 3.) 
- Profeſſion. 
Profeſſion; What ſhall be. - - «As 
The effect of a profeſſion.” -< - Z. 


Vide Abatement, (E. 5.—F. 1.—H. 41.)—-Capacity. 
(D. 1.) —Ecclefraftical Perſons, (B. 2.) 


Profits Caſua]. 
Vide Prerogative, (D. 49, 50.) 
Prohibition. 
To what court it ſhall be. — : - 
To the temporal court. - - - 


To the ſpiritual court. — - 
When it lies to the court of admiralty, Yide Admi- 
ralty, (F. 2, &c.) 
To reſtrain a nuſance. - — Jn 
By what court. - - 
The nature of a prohibition. - 
At what time granted. - — — 
At whoſe inſtance. - - — — 
For what cauſes granted. - - 
If freehold be concerned ; 
As a title to lands or tenements. 2 0 
To an advowſon or church. — 
To an office. — > — - 
Vide poſt, (G. 4.) 
If chattels or debts are concerned. Fa 
If the ſuit be for a criminal matter. a 
Or a matter contra pacem. — = 
If a remedy be given by ſtatute. - 
If a man be cited out of his dioceſe. 
If a remedy be given by the common law. 
If the ſpiritual court has not juriſdiction, though 


there be no remedy elſewhere. - S 
If the ſpiritual court allows a cuſtom, Tc. void 

by law. - - - 
Or allows illegal, or difallows legal evidence. 
Or tries a matter triable by law. - - 
If the court refuſes a copy of the libel. - 
If a parſon, Sc. does waſt. - - 
Probibition quoad, Cc. - - 


When a prohibition ſhall not be granted. 
When the ſpiritual court has juriſdiction 
As if the ſuit be circa mere ſpiritualia. 
For the repair, or ornaments of the church. 
For incloſing the church-yard, Ec. - 
For admiſſion to a ſpiritual office. - - 
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Vide ante, (F. 4.) 
For tithes ; | 
Though the ſuit be for a right under a fourth 
part of the value of the church - 
Or if it be between ſpiritual perſos. 
Or if the ſuit be upon ſubtraction of tithes, Cc. 
Except where no tithes are due; 
As where a thing by law is not titheable. 
Or is diſcharged by ſtatute, . LN 
Or by a modus decimandi. - - 
What modus is good, Vide Dijmes, 
(E. 10, &c.) 
For oblations, mortuaries, penſions, # 


For violence toa clerk, - Fa 
For breach of faith, - - b 
For defamation, - - A 
For matters matrimonial, - = 
For matters teſtamentary; 
As the probate of a will. - - 
Bequeſt of a legacy. - - . 
Granting, or repealing adminiſtration. - 
Exhibiting an inventory, - - 
Granting of guardianſhip, - — 


Accounting by an executor, or adminiſtrator, 

The ſpiritual court, having juriſdiction, ſhall pro- 
ceed, though it be contrary to the rules of the 
common law. - - - 
So where it has conuſance of the principal, it ſhall 


determine that which is incident. - 
Proceedings to obtain a prohibition. - - 
When the ſuggeſtion ought to be proved. . 
Declaration upon a prohibition. - - 


Vide more concerning the proceeding in prohibi- 
tion, in Pleader, (3 H.) 


Conſultation. - - - * 
When it lies. — — - 0 
When not. - — - ” 
No prohibition after a conſultation, - - 


Except where the conſultation was upon matter 
of form ; and other inſtances. 5 


Prohibition to the Admiralty, Jide Admiralty, 


F. 2, &c.) \ 
Prohibjcon of waſte. vid Waſh, (A. 1.) 
Promiſe. 


Jide "= upon the Caſe upen Aſſumpfit —Temps, 
(G. 1 8. 


Promiſſory Note. 


Vide Action upon the Caſe upon Aſumpſit, (A. 2. 
Merchant, (F. IS, &c.) 25 ( — 


and Figure, 


Reference Reference 


143 


145 
145 


Ree H. IV? 


— 5 — 


THE INDEX 545 


; | Reference Reference, 
I by Letter — 
5 and Figure. age» 
9 Promoter. 

A Vide Information, 

F Promuigation of a Law. 

8 Vide Parliament, (G. 23.) 
%4 
"1 Property. 
2 The original of property. - As 147 
3 How property is veſted or deveſted. - B. 147 


In what things a man has a property. Vid Bien, 
(F.—G. 1, 2.—H.) 

Vide Action upon the Caſe, upon Trover, per Totum.) — 
Charters, (A.)—Fuftices, (O. 7.) —Market, (E.) 
—Pleader, (2 S. 8.— 3 M. 9. 17. 39.) -Treſpaſe, 


(B. 4.) 
Prorogation. 
Vide Parliament, (O. 1, 2.) 


. 


— 


1 
F 
— P F 4 


Protettion. 
Vide Abatement, (F. 11.) 


Proteſt. 
Vide Merchant, (F. 8, &c.) 


Proteſtation. | 
Vide Pleader, (N.) | 


Prothonotarp. 
Vide Courts, (C. 4.) 


Proviſſon. 

Vide Proviſor. 

752 Proviſion for a wife, Vide Chancery, (2 M. 12, 13, 
£1 14—3 E. 1, 2.—3 Z. 1, &c.) 

85 for Children. ide Chancery, (3 Z. 4. 


Proviſo. | 
Jide Condition, (A. 2.) * 


Proviſor. 
Proviſion - . 4 
How uſurped. - - - A. 1. 148 i 
How reſtrained, m * 
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Provocation. | 
Vide Fuſtices M. 9. 15.) , , 
N = | 
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Reference Reference 


by Letter 
and Figure. 
Proxy. 
Vide Parliament, (D. 19.) 
Publication. 
Publication of depoſitions, Jide Chancery, (Q) 
Publication of a libel, Vide Libel, (B. 1, 2.) 
Publication of ſlander, Vide Action upon the Caſe for 
defamation, (G. 4.) 
Publication of a will, Vide Dewiſe, (E. 2, &c.) 
Puis darrein Continuance. 
Vide Abatement, (I. 24.) 
Purchaſe and Purchaſer. 
Vide Capacity, (A. 1, 2 —=B, 1, &c.)- Chancery, 
(I. 1.—4 H. 3.—4 I. 1, &c.)—Diſcent, (B.) 
— Enfant, (B. 1.)—Franchiſes, (F. 15, &c.) 
Purchaſing a title, Vide Maintenance, (A. 5.) 
Purlicu. 
Vide Chaſe, (I. 1, 2.) 
Purpreſture. 
What ſhall be. - - * . 
Vide Chaſe, (L.) 
Purvepance. 
Vide Preregative, (D. 41, 42.) 
Quale Jus. 
When it lies, - - . 
Qual iſſcation. 
Vide Ejgliſe, (N. 8, 9.) 
Nuarentine. 
The Writ de Quarentina Habenda. — - A. 
Nuare Clanſum fregit. 


Vide Pleader, (3 M. 34, &c.)—Treſpaſs, (B. 1.— 
C. 1.—D.) 


Nuare ejecit infra Terminum. 
When it lies. — — = 1 
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THE INDEX. 


How the proceeding ſhall be. - n 
When this writ lies, or an ejectment. - — 
Vide Ejectment. 
Quare Impedit. 
What remedy for a church. - - - 
Right of advowſon. - - . 
Vide Advowſon. 
How the proceeding in it ſhall be ; 
The count, Oc. 4 a 


Vide Pleader, (31.1, Kc. ) 
Aſſiſe of Darrein Prejontment ; ; 


When it lies. - - * = 

When not. - * 5 

How the proceeding ſhall be. - - 
Duare Impedit 3 


When it lies. - 


Vide Pleader, (3 I. 1, Ec. 0 — Quare non adnifit. 
Juris Utrum ; 


When it lies. - — 6 8 


Nuare Jncumbravit. 
When it lies. - of 8 5 
How the proceeding ſhall "ag - - 
When it does not he. - - Me 
Nuare non Admiſit. 
When it lies. [ a - — E - 
Nuare Obſtruxit. 


Writ of Quare Obſtruxit, when it lies. - - 


Quarter⸗Seſſions. 
Vide Juſtices of Peace, (D. 1, &c.) 


Quae eſt eadem. 
Vide Pleader, (E. 31.) 


Queen. 


Vide Afion, (B. 1 —C. 2.)—Fuftices, (K. 1, &c.)— 
Roy, (F. 1, 2, 3.) 


Que Eſtate. 
Vide Pleader, (E. 23, 24.)— Temps, (G. 13.) 
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THE INDEX 


When it lies. — © - 


Reference 
by Letter 
2 and F igure. 
Quem Bedditum Reddit. 
Vide Fine, (F.) 
Nueſtion, 
Vide Parliament, (G. 25, &c.) 
Quia Dominus remiſit Curiam. 
Vide Droit, (C. 2.) 
Quid Juris Clamat. 
Vide Fine, (F.) 
Quietus. 
What it is. — - A. 
Vide Viſcount, (G. 4.) 
Dui tam, &c. 
Vide Action upon Statute, (E. 1, &c.)—I»formaticn, 
(A. 3.) | 
Nuit-Rent. 
Vide Rent, (C. 2.) 
Quod ei deforceat. 
When it lies; | 
By the common law. - - A. 1. 
By the ft. Weſt. 2. 4. - A. 2. 
Quod permittat. 
When it lies. «a - — - A. 
By whom it lies. - - ” - B. 
When it does not lie, _— - » GC. 
How the proceeding in it ſhall be; 
By jufticies in the county. - - - D. 1. 
BY writ in C. B. = - * Bd Bo 
Be procels. | = - - D. 3. 
Quo Jure. 
When it lies. - - 0 
How the proceeding ſhall be. 
Quo Warranto., 
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THE INDEX 


Reference Reference 


by Letter 
and Figure, 

When not. - - - - B. 
The proceeding in a quo warrant z 

In what court it ſhall be. - - . Ch 

What proceſs. = - - - C.2 

Information. - - - 2e. 3. 

Plea. - . - - C. 4. 

Judgment. - - e. 5. 

The effect of the judgment. - OR 4.7 
Execution. - » C7. 
Rape. 
Vide Appeal, (A. 3.) —Jaſtices, (S.2.—Y. 12.) 
Bationabilibus diviſls. 
Vide Droit, (L.) 
Navichment of Ward. 
Vide Gardian, (H. 3.) 
Bazure. 
Vide Abatement, (H. 1. n (T. 6.)— 
Fait, (F. 1.) 
Reading. 


Reading a deed, Vide Fait, (B. 2.) 
Reading a bill, Yide Parliament, (G. 12. 14, 15.) 


Rebellion. 
Commiſſion of rebellion, Yi4e Chancery, (D. 5.) 
Be butter. 
Vide Garranty, (K. 3.) —Pleader, (K.) 


Recaption. 
Vide Pleader, (3 K. 32.) 


Receipt. 
Receipt, when allowed ; 
Of a termor for years. - * - » A. tb 
Of him in reverſion or remainder. A. 2. 


Of a wife upon the default of her huſband. A. 3. 
How the proceeding ſhall be * a receipt ; 
If the wife be received, - 


If he in the reverſion, - - 
Nn n 3 


by 
Page. 
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THE INDE &X. 


Reference 
by Letter 
and Figure. 
How the party ſhall plead. - - - B. 3. 
Vide Abatement, (I. 31.) 
Judgment by or againſt tenant by receipt. 4 
Receipt of parcel, Vide Abatement, (II. 51.) 
Court of Receipt in Exchequer, Vide Courts, (D. 4.) 
Receiver. 
Vide Accompt, (A. 4.—E. ;.) 
Recital. 
Vide Evidence, (B. 5.) — Fait, (E. 1.) — Grant, 
(G. 10.)—Parels, (A. 19.) —Pleader, (C. g.) 
Recital of a Statute, Vide Action upon Statute, (G.— 
H.—I.)—Plader, (2 S. 2.) 
Recognizance. 
Vide Bail, (O.—P.) — Dett, (A. 3) —Exfant, (B. 4.) 
Forceable Entry, (D. 20, &c. 26, 27.)—Tuftices 
of Peace, (B. 5, 6, 7, 8.) — Obligation, (K.) — Par- 
liament, (L. 47.) —Pleader, (2 W. 10. 34, 35.— 
3 L. 16.) —Statute-Staple, (B.) 
Recompente. 
Vide Diſmes, (E. 10. 17,) 
Record, 
What is matter of record. - - — A. 
How tried. - - . - B. 
What will be a material variance, — - C. 
Vide Pleaser, (3 B. 13.) 
What not. - 1 - „. 
No averment againſt a record. — - E. 
A record cannot be varied. - - F. 
A record removed from one court to another. - G. 
How a record ſhall be removed for error, Vide 


Pleader, (3 B. 13.) 

How by certiorari, Vide Certiorari, (A. 1, &c.) 

Vide more concerning Record, in Amendment, (K. 1, 2. 
—N.)—£Engueft, (A. 2, 3.)—Eſtoppel, (A. 1.— 
E. 1, &c.) Evidence, (A. 1, &c.) — Forfeiture, 
(A. 2.) —Impriſeument, (H. 1.) — Pleader, (E. 18. 
F. 20.—G. 6.—P. 2.—8. 14. 16.—3 B. 13.) 
Præregatiue, (D. 66.) - Relorn, (E. 4.)— 
Servers, (D.) — Trial, (A.) 

Nul tiel record, Vide Pleader, (2 W. 13.) 
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Reference Reference 
by Letter by 
and Figure, Page» 


Becordare. 


Vide Antient Demeſne, (G. 5.) —Dreit, (B. 6.)— 
Pleader, (3 K. 8.) 


Recorder. 


Vide Franchiſes, (F. 24.) 
Recorder of London, Vide Certificate, (B.)—Lon- 
Jon, (E.) | 


Becovery. 
Recovery. - - - - A, 176 
Common recovery ; 
By whom it may be ſuffered. - - B. 176 
By whom not. - - - - B. 2. 177 
Who ſhali be a good tenant to the ræcipe. Z. 3. 178 
What the eſtect will be, if there be not a good 
tenant. 
The effect of a recovery. - B. 4. 180 
How a recovery by judgment, Cc. ſhall be exe- 
cuted. - - -. Z. 5. 180 
Vice Execution, (A. 2. 6.) —Fine, (E. 15.) 
When it may be falſified; 
By the iſſue in tail. Eh - - 26 180 
By kim in reverſion or remainder. „353 181 
By a ter mor for years. - - - B. 8. 181 
How the proceeding ſha!l be. - -' B. 9. 181 


Jide more concerning a real Recovery, in Aion, | 
K. I, &c.) — E/tates, (B. 26.) leader, 4 
0 3 M. 14.) concerning a Common Recovery, in | 
Baron and Feme, (G. 2.)—Chancery, (3 N. 1, 2, | 
—4 K. 1, 2.) Enfant, (B. 2.)—Eftates, (B. 27, 
&c.) — Pleader, (2 T. 14.—3 A. 2, &c.) 
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. Rettor. 

Vide Dijmes, (C. 1.) —Ecclefraſtical Perſons, (C. 6.) 
4 Reftory. 
5 Vide Feclefiaftical Perſons, (C. 6.) 
4 Becuſant. 
2 Vide Juſtices of Peace, (B. 17, 18, 19.) [ 
F | f 
; Fi Bedemption. 
. Vide Chancery, (4 A. 4, &c.) 
. Be⸗Diſleiſin. 


* Vide Aſſiſe, (F.) | 
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Re-Entry. 
Vide Rent, (D. 3, &c.) 


RBezExtent. 
Vide Statute-Staple, (D. 7, 8.) 
Beeve. 
Vide Leet, (M. z.) 
Rekexgence. 
Reference to a Maſter, Vide Chancery, (W. 1, &c.) 


Befuſal. 
Refuſal of Tender, Yide Condition, (L. 4.) 


Begarder. 
Vide Chaſe, (Q. 3.) 
Begiſfter. 
Regiſters of Chancery, Yide Chancery, (B. 6.) 


Begiſtering Eſtates. 
Kide Popery, (B. 10. 12.) 


Begrating. 
Vide Tuftices of Peace, (B. 39.) 
Regulation of Trade. 
Vide Trade, (B.) 


Bezhearing. 
Vide Chancery, (V. 5.) 


Re joinder. 
Ade Chancery, (O.) —Pleader, (H.) 


Relation. 


Vide Bargain and Sale, (B. 9. Chancery, (3 V. 16, 
17.) — Confirmation, (D. 5.) —Dett, (G. 9.) —Exe- 
culion, (L. I, 2.) - Forfeiture, (B. 6.) — Parliav 
ment, (R. 1.) 
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THE INDEX, 


by Letter 
and Figure. 
Beleaſe. 
Releaſe ; 
Expreſs, 

y what words it ſhall be. - - Act. 
Releaſe in law. - - - A. 2. 
When words enure to a double intent. - Av. 

Releaſes; how they enure ; releaſe of a right; 
What ſhali be a good one. - 2. 
What not. - - - - 
What right ſhall be releaſed. - - B. 3. 
How the releaſe of a right enures ; 
When a releaſe to one enures to another. - B. 4. 
Enures by way of paſſing a right. - B.g. 
By way of extinguiſhment. - B. 6. 
Releaſe to enlarge an eſtate; 
What ſhall be a good one. - - Ee. 1. 
What not. - - - - C. 2. 
Releaſe which enures by paſſing the eſtate. D. 1. 
What ſhall be a good one. - - . 3 
What not. - - - D. z. 
Releaſe of perſonal things; 
Of all demands. - - - E. 1. 
Claim, right, Oc. - - „ . ® 
Actions, &c. - - - E. 3. 
Covenants. - E. 4. 


Vide more concerning Releaſe, in Appeal, (G. 12.)— 
Bail, (Q. 7.) — Chancery, (4 L. 1, &c.)— Da- 
mages, (E. 8.) - Diſcontinuance, (C. 1.) Fine, 
(E. 10.) - Pleader, (2 G. 14.— 2 V. 11.—2 W. 
30. 34.—2 X. 7.—2 V. 17.—3 B. 19.—3 M. 12. 
—3 O. 8. 16.) 


Relief. 


Vide Copybold, (K. 11.)—Pleader, (3 K. 17.) 
Relief in Equity, Jide Chancery. 
Relief of Poor, Vide Uſes, (N. 1.) 


Beligion. 
Vide Juſtices of Peace. (B. 13, &c.)—Scetland, 
D 


(P. 3. 
The thirty- nine articles, Jide Eſg/iſe, (N. 10.) 


Remainder. 


Vide Copybold, (C. 11.) —Deviſe, (N. 19.) —Eftates, 
(B. 13, &c.—- 31.) - Pleader, (3 E. z.) 
Remainder-Man, Vide Receipt, (A. 2.—B. 2.)— 
Recovery, (B. 7.) ; 
Croſs-Remainders, Yide Deviſe, (N. 14, 1 5) 
Contingent Remainder, Yide Eftates, (B. 16.) 
Veſted Remainder, Vide Efates, (B. 17.) 
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THE INDEX. 


Bemedy. - 


Mutual Remedies, Vide Pleader, (C. 56.) 

Other Remedy, Vide Abatement, (h. 50.) — Aion 
Apen the Caſe, (B. 8.) Action upon the (Cafe upon 
Aſumpfit, (C.) — Fer à Deceipt, (E. 5.)—Apeal, 


(G. 10.) 
Bemembrancer. 


Remembrancer of the Exchequer, Vide Courts, 


(D. 12.) 


Bemitter. 


Remitter, when it ſhall be; 
If an ancient right and defeaſible eſtate come to- 


gether by deiccnt. « - 
Or the right deſcends after. the eſtate. - 
Or the eſtate after the right. = 5 
Or by other act of law. - 5 
And if part of the eſtate comes to che right, it 
ſhall be a remitter for ſo much. ” d 


Remitter favoured by law; 
And therefore it takes effect, though the eſtate 


which made the remitter was voidable. - 
A remitter defeats intirely the wrongful eſtate, + 
And that preſently without entry. - . 
A remitter to the principal remits to the ap- 
pendant, - - - - 
To the particular eſtate, remits to him in the re- 
verſion or remainder. - - ” 
When there ſhall be no remitter ; 
To a bare title. - - - 
To an irremediable right. - - - 
To a bare right of action. - - - 
If the freehold does not accrue to the right. - 
If there was default in him who takes the n 
eſtate. 
If he takes by the fe. 27 H. 8. 10, which executes 
the vſe in the ſame plight as it was limited. 
No remitter to a term for years. - - 
The grounds of a remitter. - - > 
How it operates. — — * 
What effect it ſhall have. - - . 
Bemoval. 


Removal of a Replevin, Vide Pleader, {3 K. 6, &c.) 
Removal of a Record, Vide Record, 


Bent. 
Rent. 3 - - — - 
Reſervation ; 
How it may be made. — 3 - 


A. 
B. 1. 


Reference Referente 
by Letter 
and Figure. 


THE INDEX 


By what words. - je 
Out of what thing. - & 
Of what thing. - - 
o whom rent ſhall be reſerved. . 
Rent follows the nature of the land. - 
The reſervation ſhall be certain. 4 
How the rent ſhall be paid. - 

At what time. = 4 4 

The ſeveral kinds of rent; 

Rent-ſervice. * * 4 
What ſhall be. ” od 
Quit-rent and rent of afiiſe. - 
Fee-farm rent, = : 
Incidents to rent-ſervice. * 
What ſhall not be rent-tervice. - 

Rent-charge. 

What ſhall be; 


By reſervation, - — a 
By preſcription. - — R 
By grant. - a a 


When the grantee may elect to take it as a 
rent-charge, or as an annuity, Vide An- 


4 nity, (C. 1, &c.) 
Rent-ſeck ; 
What ſhall be, - - — 
Remedy for rent; 
By aſſiſe. - - - = 


What ſeiſin is ſufficient for maintaining an aſ- 
file, or making a diltreis, Y:de Seijin, (C. 


D. E.) 
What ſhall be a diſſęiſin of it. 5 - 
By debt, diſtreſs, or re-entry. - - 
When remedy by debt or diſtreſs, Yide Dett, 


(O. 3, &c.) 
Demand ; 

When neceſſary. - - - 
When not. — . 
How it ſhal! be made. - a a 
At what place. - - - 
At what time. - * 0 

By payment of the ſheriff upon an execution. - 


ide more concerning Rent, in Chancery, (4 N. 1, 
&c.)— Copyhold, (K. 10, 11.) —Dert, (A. 5. 3.) 
Forceable Entry, (D. 9.)—Parceners, (C. 8.)— 
Pleader, (2 K. 15. 19. — 3 M. 25.) 

Avowry for Rent, Vide Temps, (G. 14.) 

Rent of Afliſe, Vide Rent, (C. 2.) - 

Rent-charge, Yide Diſtre/s, (B. 2.) =——=Pleager, 
(3 K. 18.) - Rent, (C. 6.) 

Fee- farm rent, Vide Rent, (C. 3.) 

Quit-rent, Jide Rent, (C. 2.) 

Rent- ſeck, Jide Rent, (C. 9.) 
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Reference Reference 


by Letter 
5 and Figure. 
Rent-ſervice, Vie Diſtreſs, (B. 1.) —— Rent, 
(C. 1, &c.) 
Repairs, 
Vide Eſzliſe, (G. 2.)—Pleader, (3 O. 11.) 
Reparavit, Vide Pleader, (3 O. 15.) 
Reparare non potuit, Vide Pleader, (3 O. 17.) 
Kepeal. 
Vide Patent, (F. 1, &c.) 
Repeal of a Statute, Yide Parliament, (R. g.) 
Repleader. 
Vide Pleader, (R. 18.) 
Beple vin. 
For what thing it lies. m 1 . 
By whom it lies. - - . 3 
Againſt whom. — 0 8 83 
When a replevin does not lie. - - D. 


Fide more concerning Replevin, in County, (C. 7.)— 
Pleader, (3 K. 1, &c.)—Fiſcount, (B. 3.) 
Homine Replegiando, Vide Impriſonment, (L. 4.) 


Replication, 


Vide Action upon the Caſe upon Aſumpfit, (H. 7.)— 
Arbitrament, (I. 5, 6.) — Ae, (B. 16, &c.)— 
Chancery, (N.) Information, (D. 6.) —Parlia- 
ment, (L. 24.) —Pleader, (C. 40.—E. 37.—F. 1, 
&cC.— M. 3.—2 E. 4.— 2 L. 4.—2 W. 19, 20. 
22, 23. 25.—2 V. 6. 8, 9, 10, 11. 13, 14.— 
3 1. 10.—3 K. 24, 25.)—Prerogative, (D. 75.) 

Double Replication, Vide Pleader, (F. 16.) 


Report. 
Maſter's Report, Vide Chancery, (W. 2, z.) 
| Repriſals. 


Vide Prærogative, (B. 4.) 


Repugnancp. 


Vide Abatement, (H. 6.) — Condition, (D. 4, &c.)— 
Fait, (E. 10) —Pleader, (S. 23.) 
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Reference 
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and Figure. 
Requeſt, 
Fide Condition, (L. 10, 11.)—Pleader, (C. 69, &c.) 
| Reſcous. 
When it lies. - A. 


When reſcous lies or not open a diſtreſs, Vitze Dif: 
rreſt, (D. 3, ny 


When not. - - - B. 
By whom it lies. - - - e. 
Remedy for a re/cous ; 
By writ of re/cous. . - - Dots 
By action upon the caſe. - - D. 2. 
By indictment. - . D. 3. 
By return of re/cous. - - D. 4. 
How it ſhall be returned. — D. 5. 
Proceeding againſt the reſcuer. 2 
When it is not a good return. 228.7. 
Vide more concerning Reſcous, in Diſtreſs, ( D. 3. &c. ) 


w=Fuſtices, (R.)—Pleader, (2 S. 29.) 


Reſervation, 
Vide Rent, (B. 1, &c.—C. 6.) 


Befldence. 
Vide Ejgliſe, (N. 4.) — Pleader, (2 S, 23.} 


Beſiduary Legatee, 
Vide Chancery, (3 G. 7.) 


Beſtgnation. 
Vide Egliſe, (N. 2.)— Franchiſes, (F. 30.) 


Reſpondeas Ouſter. 
Vide Abatement, (I. 14.) 


Beſtitut/or, 


Vide Chancery, (4 M.)—Forceable Entry, (D. 5, &c.) 
— Juftices, 7 A.) 
Reſtitution of Temporalties, Jide Prærogativve, 
(D. 24.) 
Beſtraint 07 Trade. 


Vide Tradi, (D. 1, &c.) 


Beſulting Ute. 
Vide Uſes, (K. 7.) 


Be-ſummon/z. 
Vide — (I. 32.) Precgſi, (D. 2, 3.) 


Pcs 


" 
— —— : - 
— 


358 


THRS IHDEL 


Reference 
by Letter 
and F igure. 
Beſumption. 
Vide Parliament, (H. 21.) 
Retainer, 
Vide Fuftices of Peace, (R. 58.) 
Re-taking, 
Fide Eſcape, (E.) 
Retorn, 
Return of writs and proceſs, to whom it belongs. A: 
Remedy for entering a franchiſe ; 
When it hes, - - - 3. Io 
When not ; | 
Where the ſheriff enters with a non omittas, = B. 2. 
Where he enters without a nor mittag. B. z. 
Return, how made; 
At what time. - - - . 
In what manner. — — ©. Se 
Return in excuſe ; 
Tar 4e. — - hg = D. 1. 
Neglect of the party. — — . 
Mandavi ballivs, - - D. 3. 
Reſcous. - - - D. 4. 
Vide Reſcous, (D. 4, 5.) 
Defendant removed by +. ik corpus, Cc. . 5. 
What is not a good excuſe. - D. 6. 
Return to a writ in chief, N 
Muſt be certain; 
What will be uncertain. - . . 
What ſufficiently certain. . 8. 
Muſt anſwer to the whole writ. — 8. 
Muſt not be contrary to a record. 0 
Muſt not falſify the writ. — — E. 5. 
Bad return, how aided; 
By appearance. — - E. 6. 
Remedy againſt the ſheriff, Cc. 
If he do not make a return. - * 
If he makes a falſe return. - . 
Or an inſufficient return. - - F. z. 
Averment againſt a return. — 6. 


Bad return, Y:de Abatement, (H. 15.) 

Falſe return, Vide Parliament, (D. 15.) 

Vide more concerning Retorn, in Amendment, (G. 1, 2.) 
—Certiorari, (C.) - Execution, (C. 7.) — Habeas 
Corpus, (E. 1, &c.— I.) —Mandamus, (D. 1, &c.) 
Parliament, (D. 13.) —Pleader, (B. 5.) — Proceſs, 
(B.)—Reſeous, (D. 4, &c.) 
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Retraxit. 
Vide Pleader, (X. 2.) 
Bevenue. 
Fide Parliament, (H. 20.) —Prærogative, (D. 39, &c. 
87, &c.) 
Beverſfon. 


Fide Copybold, (C. 12.)—Devife, (N. 19.)—E/ater, 
(B. 10, 11, 12. 31.) —Offcer, (B. 13, 14.) 
Beverſloner. 
Vide Receipt, (A. 2.—B. 2.) — Recovery, (B. 7.) 


Reverter. 
Vide Pleader, (3 E. z.) 


Be view. 

Bill of review, Vide Chancery, (G.) 

Commillion for review, Vide Prærogative, (D. 16.) 
Bevivor. 

| Bill of revivor, Vide Chancery, (F.) 


Re- union. 
Vide Franchiſes, (G. 1.) 


Revocation, 


Vide Arbitrament, (D. 5.) — Chancery, (4 O. 1, &c.) 
—Copyhold, (F. 12, 13.)—Deviſe, (F. 1, 2.)— 
Eggliſe, (H. 10.) — Po ar, (A. 1.) — Uſes, 
(L. 2, &c.) 


Re- voucher. 
Vide Voucher, (C.) 


Right. 


Vide Dreoit,—Garranty, (F. G.)—Grant, (D.)— 
Pleader, (E. 22.) —Releafe, (B. 1, &c.— E. 2.) 
Remitter, (A. 1, &c. C. 2, 3, 4.) 
Right of Advowſon, Vide Diſines, *M. 10.) —2zare 
Impedit, (B. 1.) 
Bare right, Jide Aſignment, (C. 2.) ; 
Right 
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Right cloſe, Vide Droit, (C. 1, &c.) 
Common right, Vide Copyhold, (S. 16.)—D:/mes, 
K. 1. 1 

Ricks — a diſclaimer, Vide Droit, 4 4 

Right of dower, Vide Dower, (G. 1 

Right patent, Lide Droit, (B. 1, &c.—D. 

Præſcriptive right, Vide G as 17. } 

Right of ward, Vide Guardian, 

Wr.t of right, Vide Battell, (A. Py rs, WP (B. 1, 
&c.— E. &c.) 


Riot. 


Fide Forceable Entry, (D. 8, &c.)— — Tuftices of Peace, 
(B. 9.) 


Bobberp. 


Vide Appeal, (A. 2.) — Jftices, (O. 1, &c.— . 8.) 
—Pleader, (2 S. 4.) 


Rogues. 
Tuſtices of Peace, 


Vide Juſtices, (8. 9.) 
(B. 76, &c.) 


Rolls. 
Maſter of the Rolls, Jide Chancery, (B. 4.) 


Vide Forceable Entry, (D. 8, &c.) 


Bop. 


King of England, who ſhall be ; 
By deſcent. - 
By what rules the deſcent ſhall be governed 
By act of parliament, - 
Vide Parliament, (H. 18, 19.) 


Stile of the king. = o - - 
Coronation. - - - - 
Dignity of the king, - - - 
Council of the king. — - - 


Privy council; 
Preſident of the council. 
The reſidue of the council. 


n mem = 


The duty of a privy A 
The power. 
The queen; 


The privileges of a queen 2 
Aurum regiuæ. — 
Queen dowager. - 
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Iſſue of the ! ing, the prince. - VP 


Cuftcs reg i ; 
How cr: ated. - — - ” 
Ihe auth rity of the ciffos. 

Aſſent of the king, Vide Parliament, {L. 42.) 

Ring*s-bench, Vide Courts, (B. 1, &c.) 

king's charter, Jide I rade, (B.—D. 1.) 

hing's grant, Jide Grant, (G. 1, &c.) — re- 
land, (D.) 

King's juſtices, Jide Juſtices, (K. 8.) 

King's protection, Vide Abatement, (F. 11.) 

King's tenant, Vide Alienation, (A. 1, 2.) 

Jide more Concerning the King, in Action, (B. 1.— 
C. .) — 4aminſtratien, (B. 3 )—Ancient Demeſne, 
(C. 1.) Aun, four, & Waft.- Ajignment, (D. — 
Coaji, (A. 1, 2) — Condition, ( 3.) Copybold, 
(S. 12.) - Dett, ( 3.1, &c.)—=Dymes, (C 3.— 
E. 3. 7.)—Fcclefaltical Perſon:, (A.) Eglise. 

H. 5, 6. 8.) —£Execuion, (B. 1, &c,)— Hojprial, 
3. C.) -lavwt, (C. D. 4.)—Juftices, (K. 1, 
& c.) — Money, (3 5, &c.) —Offcer, (K. 10.)— 
Pardon, (A.) Parliament, (VL. F. 1, 2.- 
G. 10.— Fl. 2. 4. 20. 24.—L 30. 34. 42.— 
R. 8.) — Patent, (A. C. 1, & c.) - Præregative, 
per Totum Prejcription, (F . * Tenure. Vife 
count, (C. 5.) — Viſiter, (A. 1.) — Mar, (B. 1, &c.) 


Bopal Mines and Fiſhes. 
Vide Prerigative, (D. 50.) 


Sabbath. 
Vide Temps, (B. 3. 


Sacraments. 
The ſacraments; how adminiſtered. - - 
Divine ſervice. - - — 
Wao may adminiſter. - - - 
Remedy for not doing it. - - PS. 
Penalty for negle& of the ſacrament and of divine 
lervice. - - - - 
Profanation. * n - 
As to profanation of the Sabbath, Yide in Temps, 


(B 2.) ; 
As to profanation by curſing and ſwearing, Sc. 
Vide in Jaſtices of Peace, (B. 23.) 7 
Vide more concerning the Sacrament, in Officer, 


(K. 7.) 
Safe Conduct. 


Vide Admiralty, (E. 8.)—Prerogative, (B. 5.) 
Vox. VI. Oo 
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S Db 


5 


254 
255 
255 
255 


256 
258 


Dale. 


562 THE INDEX. 


Reference Reference 
by Letter by 
and Figures Page, 


Sale. 


Vide Action on the Caſe for a Deceit, (A. 8, 9.)— 
Bargain and Sale.—Biens, (D. z.) — By-Law, 
E. 2.) — Diſtreſs, (D. 7, 8, 9.) - Marlbet, (E.) — 
arliament, (H. 5.) - Popery, (B. 11.) — Sewers, 


(E. 8, &c.) 
Sale of offices, Vide Officer, (K. 1.) — Pleater, 
(2 W. 27.) 
Sanftuary. 
Jide Abjuration, (D.) 
Satisfaſtion. 
Vide Accord. 


Of a bond, Yide Chancery, (4 D. 1. 11. 20.—4 P.) 


| Scandalum Magnatum. 
Vide Action upon the Caſe for Defamation, (B. 1, &c.) 
—Libel, (C. 4.) 
Scavengers. 259 


Scienter. 2 
Vide Action on the Caſe for Deceit, (F. z.) 9 p 


Scive Facias. 


Vide Bail, (R. 1, &c.)—Diſmes, (M.8.)—Execution, 
(A. 4.—l. 4.)—Fine, (E. 15.)—Offcer, (K. 14.) 95 
Patent, (F. 4, Ec.) — Pleader, (3 B. 17.—3 L. 1, 4 
&c, )—Preregative, (D. 6g.) 4 


Schools and School maſters. 
Vide Univerſity, (D.) — Let, (N. z.) £5 
Scotland. | 2 
Scotland; the antiquity of it. - - - A. 260 5 
Berwick, 9 i - 8 260 3 "IN 
How dependent upon England. - . 260 8. 
How united to it. > bs 1. 260 2 He 
The effects of the union; 5 
In reſpect of the crown. - - D. 2 | 
Of religion. - — D. z. 
Parliament; 
Election of peers. — D. 4. 
Of the commons. - — D. 5. 
Peerage, Oc. - P41 of D. 6. 
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Trade. - - - 2 
Taxes. - - - . 
Laws. - - — - D. 9. 
Courts; 
Court of ſeſſion. - - - D. 10. 
Of juſticiary. + - - D. 11. 
Of admiralty, = - - D. 12. 
Other courts. - - D. 13. 
Exchequer. - - - D. 14. 


Sea. 


Vide Admirally, per Totum.— Navigation, (A. B.) — 
Prærogati ve, (B. 1.) 


Seal. 


Vide Fait, (A. 2.— F. 2.)—Procefs, (A. z.) 
The king's ſeals, Jide Juſtices, (K. 6.) - Patent, 
(C. 1, &c.) 


Search and Seilure of forfeited Goods. 


Vide Trade, (C. 6.) 


Seat in a Church. 


Vide Action on the Caſe for a Diſturbance, (A. 3.)— 
Egli, (G. z.) 


Decretary of State. 
Vide Officer, (E. 8.) 
Seſta ad Molendinum. 
Vide Droit, (H.) 


De defendendo. 
Vide Juſtices, (M. 18.) 


Seigniorp. 
Seigniory; what ſhall be; how created; in capite, A. 
How extinguiſhed. - - . 


Vide more concerning Seigniory, in Grant, (E. 4.) 
Seiled to Uſes. 
Vide Uſes, (E.—F.) 
Ooz 


269 
270 


Hein, 


> — — 
= — . - 
S A 
9 


564 THE IND E xX. 


Reference Reference 
by Letter by 
and rigures Page, 


Seifin. 


Seiſin in fact; 
When neceſſ ary. - A. 1. 27 
What ſhall be a ſeiſin in fact. - . 27 
Seiſin in law; 
When ſufficient. — - - DB. 271 
What ſeiſin is ſutictent to maintain an aſſiſe. „ thoo 271 
What not. — - D. 273 
What is ſufficient to make a ditreſs. - E. 274 
Diſſeiſin; 
What ſhall be. F. 1 274 
What ſhall be a diſſeiſin of a _ Vide Rowe, | 
(D. 2.) | 
What not. - - „ Bo 276 
What ſhall be fo, or not, at clefiion. - ee 
Who ſhall not be a diſſciſor. - - F. 4. 27/8 
Vide — concerning Sin, in Pleader, (C. 33.— 
E. 22. 
Primer ſeiſin, Jide Prerogative, (D. 59.) 
Seizure. | 
Vide Copybeld, (H. 7.—K. 20, 21. 25.) —Prero- 
gati ve, (D. 638.) 
Seizure of arms, Jide Juſtices of the Peace, (B. 12.) 
Seizure of felons goods, Viae Forfeiture, (B. 4, 7, 8.) 
— Tuſtices, (Z. 1 8. 18.) 
Seizure of forfeited goods, Vide Trade, (C. 6.) 
Seizure of temporalties, Jide Prærogali ve, (D. 23, 
&c.) 
Deminary. 
Vide Pepery, (B. 6.) 
Sequeſtration. 4 
Vide Chancery, (D. 7.) 8. 
Serement. = 
When an oath ſhall be required. os 279 he 
When the oath ot allegiance ſhall be required, $-4 
Vide Allegiance, (B. 1, &c.) | 5 
How an oath ſhall be taken. - - . 279 2 
When not. - - - B. 280 7 
When required of a p peer, C. 281 5 
Pe; iy, how puniſhed, Vide in  Faftices of Pages; 34 
(B. 104, &.) 5 | 


Se feant at Irms. 


., a. 


Viie Chancery. (D. 6.) 
Ser⸗ 
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Vide Fuſlices of Peace, (B. 58, &c) 
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Serjeants at Law. 
Vide Ley, (D. 2, 3.) 


Herjeanty, 
Vide Homage, (F.) 


Dervants. 


Services. 


Reference 
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As to the ſervices or tenures whereby lands are held, 

Vide Homage, (A. B. Kc.) 
How a ſeigniory mall be created by reſervation of 

ſervices, Vide OC/gROYY, ( A.) — VT. 
Vide more concerning Services, in Copyheld, (K. 8. 

M. 4.) - Pleader, (3 K. 15.) —Sufpenfien, (A.) 
The king's ſervice, Jae Mar, (B. 1, &c) 
Knights ſervice, Jide {/omage, (G. 1, &c.) 
Writ of ſervices, Vide Droit, (G.) 


Seſſions. 


Vide Aſſiſe, (B. 23.) -- Juice: of Peace, (D. 1, &c.) 
Seſſions of parliament, Vid. Lariamen:, (Q) 


Settlement. 


Marriage ſettlement, Yige Chancery, (3 M. 3. 5.— 


3 Z. i, &c.) 


Voluntary ſettlement, Vide Chancery, (3 M. 5.— 


4 H. 9. 40. .) 


Settlement of the poor, Vide Jaſtices of Peace, 


(B. 71, &c.) 


Dettled Uſe, 


Severance. 


Vide Aſiſe, (B. 10.) = Copybold, (Q. 4.) —Efates, 
(K. 5.) 
Severance of tithes, Yide Di/mes, (I. 1, 2.) 


Commiſſion of ſewers. 


To whom granted, 


Sewers. 
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Authority of the commiſſioners ; 


To what things it extends. - - C.l. 285 
What defences they may mend. - „s. 286 
What annoyances they may reform. - - C. 3. 287 
What they may do by * - 4. 287 
What by jury. - - E. 5. 288 
Jury, how ſummoned, Ge. - C.6 288 
Commiſſioners have a court of record; 
In what caſes they have juriſdiction. - - D. 288 5 
When commiſſioners may make a tax ; f 
For what cauſes. - - E. 1. 289 j 
How aſſeſſed, - : E. 2. 289 3 
When the charge ſhall be upon the owner. - E. z. 290 2 
When upon the level. - E. 4. 291 7 
Who liable within the level. E. 5. 291 be 
Remedy for aſſeſſment; — - - 85 
By diſtreſs. - - - - E.6. 292 5 
By fines, amerciaments, c. E. 7. 293 97 
By ſale of lands; ä 5 
When land may be ſold. — - . 8, 293 EI 
When not. - - E. 9. 294 4 
Who bound by a ſale. - - - E. 10. 294 72 
Account of officers. - - F. 295 * 
Traverſe of preſentment. - - 3 295 30 
Decrees of commiſſioners ; . 2 
What good. - - - - H. 1 295 1 
What not. — — FH. 2 296 F 
Execution of orders. - - - H. z. 296 67-4 
Remedy for default of the commiſſioners; 4 
By certiorari. — — — „ . . 296 be 
By action. - - - I. 2. 297 21 
1 
Sheep exported. 15 
Vide Juſtices, (S. 10.) 7 
I 
Sheriff. 5 
Vide V i/count. = 
Sheriff 's court, Vide County, (C. 1, &c.)—Courts, bn 
(0. 4.) < 
Sheriff 's torn, Yide Leet, (A. B.) => 
Maſter of a ſhip, Vide Merchant, (E. 5, 6.)=Navi- Y 
gation, (I. 4.) 
Navigation of a ſhip, Vide Navigation, (I. 1, &c.) 51 
9 Shooting. 
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Shooting. 
Fide Juſtices of Peace, (B. 43.)— Leet, (L. 14.) 


Dignet. 
Vide Patent, (C. 6.) 


Dignificavit. 
Vide Excommengement, (B. 3, &c.) 


Sign Manual. 
Vide Patent, (C. 7:) 


Silver Mines. 
Vide Waife, (H. 1.) 


Simony, 
Vide Ejgliſe, (N. z.) 


Dingle Bill. 
Vide Obligation, (C.) 


Slander, 


Slander of a common perſon, Yide Action upon the 


Caſe for Defamation, (D. 1, &c.) 

Slander of a peer, Vide Action upon the Caſe for De- 
famation, (B. 1, &c.)—Libel, (C. 4.) 

Slander of a title, Vide Action upon the Caſe for De- 
famation, (C. 1, &c.) 


Socage. 
Vide Guardian, (B. 1, &c.) — Homage, (H.) 
Soldiers. 


Vide Prærogative, (C. 2.)—Ufjes, (N. z.) 
Soldiers departing without licence, Vide Juſtices, 


Solicitor. 
Vide Attorney, (B. 1, &c.) 


Solvit ad Diem. 


Vide Pliader, (2 W. 29.) 
004 Dorcerp. 


— — er 4 
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Sorcerr. 
Vide Fuftices, (S. 13.) 
Souls. 
Cure of ſouls, Vide Ecelgſiaſtical Perſens, (C. 15.) 
Speaker. 
Vide Parliament, (E. 5.—G. 14.) 


Special Damage. 


Vile 121 on the Caſe for Defamation, (D. 30. 
G. 11. 


Special Plea. 
Vide Pleaaer, (E. 15, &c.) 


Specialty. 
Vide Dett, (A. 4.)—Temps, (G. 15.) 
Dpeech. 
Jids Parliament, (G. 7, 8, .) 


Spiritual Lords. 
Vide Parliament, (D. 2.—G. 10.) 


Spiritual Offices. 


Admiſſion to ſpiritual offices, Yide Prohibition, 
(G. 4.) 


Spiritual Perſons. 
Vide Diſmes, (C. 2.—E. 2. 8.)—Pleader, (2 S. 22.) 
Spiritualties. 


Guardian of ſpiritualties, Jide Prerogative, 
(D. 26, 2.) | 


Spol iation. 
Vide Diſmes, (M. 1.) 


Sports unlawful, 
Vide Tuftices of Peace, (B. 42.) 
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Springing Uſe. 
Vide Uſes, (K. 7.) 


Stabbing. 
Vide Juſtices, (M. 14.) 


Stallage. 
Vide Market, (F. 2.) 


Standing mute. 
Vide Faſtices, (X. 2.) 


Standing ſciſed. 
Vide Covenant, (G. 1, &c.) 


Stannaries. 
Vide Courts, (L. 1, &c) - aiſe, (H. 2.) 


S tats T hamber. 
Vide Courts, (K.) 


State Dicers. 
Vide Officer, (E.) 


Statute. 


Vide Action upon the Statute.— Catybold, (N. O.) — 
Forfeiture, (C.) — Jujtices, (5. 1, &c.) - Parlia- 
ment, (G 10, &c, K. 1, &c.) - Pleager, (C. 76. 
—2 8 1, &c.) -Preſcripiien, (F. 3.) Prebibi- 
tion, (F. 8.) 

Expoiition of ſtatutes, Jide Parliament, (R. 10, &c.) 

Recital of a ſtatute, /ide A:t1en upon Statute, (G. 
H. l.)—Pteader, (2 S. z.) 

Repeal of a itatute, J. de Parliament, (R. g) 

Statute of diſtributions, Vide Chancery, (3 D. 1.) 


5 Statute againſt gaming, /ide Pieuder, (2 W. 26.) 

8 Statute of limitauons, Jie Chancery, (I. 1— 

, | 4 W, 17.)-7enp:, r 

5 Statute of uſes, Vice Ujes, (B. 1 2.) 

. Statute-Merchant. 

Vide Statute-Staple. 
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Statute-Dtaple. 


Statute-merchant and ſtaple, how bouud by it. - 
Recognizance. - 


As to other recognizances, Vide in Obligation, (K.) 


In what manner a ſtatute or recognizance binds. + 
Execution upon a ſtatute or recognizance, in what 
manner ſued ; 


Before the mayor, &c, - 0 n 
Out of chancery; 
How the recognizance ſhall be certified. - 
Execution out of chancery ; 
By levari. - B 


By capias ſi laicas. - 
By extend: facias, = 
Liberate. - - 
As to an extent upon an elegit, Vide Exe- 
cution, (C. 14.) | 
As to the ſuit of the king, Vide Execution, 


(B. 3.) 
Re-extent ; 
When allowed, - - - 
When not. - - - 
What intereſt the conuſee ſhall have. - — 
How his intereſt ſhall be determined. — - 
Remedy if the conuſee be ſatisfied. - - 


Vide more concerning Statute-Staple, in Dett, 
(A. 3.)—Ernfant, (B. 4.) 


Steward. 


Vide Copyhold, (C. 5.—F. 3.— R. 5, &c.) —Juſtices 
of the Peace, (D. 7.) — Leet, ( 1.) 

Lord high ſteward, Vide Officer, (E. 4.) | 

Steward of the king's houſehold, Vide Courts, (H.) 


Dtile. 


Stile — à court, Vide Copybold, (R. 8.) Courts, 
5 
King's ſtile, Jide Rey, (B.) 


Stranger. 


Vide Fine, (I. 2.) 
Act of a ſtranger, Vide Abatement, (H. 54.) — Con- 
dition, (L. 14.) 


Subje tts. 


Vide Parliament, (L. 11.)—Preregative, (C. 1, 
&c.— D. 34. 35. Trade, (A. 5 &c.)—War, 
(B. 6, 7.) 
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THE INDEX. 


Reference 


and Figure. 


Submiſſion to award, 
Vide Arbitrament, (D. 1, &c.) 


Dubornation. 


by Letter 


Vide Juſtices of the Peace, (B. 103. 105.) 


Subpoena. 
Vide Chancery, (D. 1.) 


Subſidy, 
Vide Parliament, (H. 13.) 


Subſtrattion of Tithes. 
Vide Prohibition, (G. 7.) 


Succeſſion. 


Vide Biens, (D. 1.) —Francbiſes, (F. 16.) 


Duggeſtion. 
Vide Grant, (G. 9.) — Patent, (F. 2.)—Probibition, 
(H. 2.) 


Duit. 


Privilege of ſuit, Vide Attorney, (B. 17.) —Dett, 
(G. 11.)— London, (L. 3.) —Præragative, (D. 85.) 
— Privilege, (C. 1, 2.) 

Continuance of ſuit, Vide Pleader, (V. 1.) 

Former ſuit depending, Jide Chancery, (I. 1.) 

Surceaſing of ſuit, Vide Action upon the Caſe upon A 


Jumpfit, (B. 1.) 
Hut of Court. 


Vide Cepybeld, (K. 13. 16, 17.) 
Avowry for ſuit, Jide Temps, (G. 14.) 


Summons. 


Vide Juſtices of Peace, (C. 2.—D. 3.) —Parliament, 
(C.)—Proces, (D. 1. 9. ——E. 1.)—Sewersy 
C.6 


Summons and ſeverance, Vide Ae, (B. 10.) 


Sunday. 
Vide Temps, (B. 3.) 
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DSuperſedeas. 
Vide Audita Querela, (E. 5.) — Certiorari, (E.—F. 
— H. 1, z.) Chancery, (4 .) Fercealle Emry, 
(D. 28.) —Pleaver, (3 B. 12.) 


Superſtition. 
Vide Juſtices of Peace, (B. 15.) 


Superſtitious Uſes. 
Vide Uſes, (M.) 


Supplicavit. 
Vide Chancery, (4 R.) —Forceable Entry, (D. 16, 17.) 


Supply. 
Jide Parliament, (H. 9, &c.— 17.) 


Suppoſal. 
Vide Pleader, (G. 13.) 
Suppreſſion of Riots, &c. 


Vide F — 85 Entry, (D. 8.) — Juſtices of Peace, 
(B. g. 


nt 


Supremacy. 
Vide Prerogative, (D. 17.) 
Dur Conceſlit. 
Vide Fine, (E. 14.) 


Sur Conuſance de droit come ceo, &c. 
Vide Fine, (E. g.) 


Sur Conuſance de droit tantum. 
Vide Fine, (E. 12.) 


Durety. 


Vide Bail, (E.)—Chancery, (4 D. 6. 15.) 
Surety of the peace, Yide Forceable Entry, (D. 16, 
&c.)——Fuſtices of Peace, (B. 5, 6, 7.) 
| _ = behaviour, Fide Juſtices of Peace, 
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THE INDE xX. 


Surgeon. 
"ide Phyſicians, (D.) 


Dur Gcant and Render. 
Vide Fine, (E. 13.) 
Surpluſage. 
Vide Pleader, (C. 28, 29.—E. 12.—8. 28, 29.) 


Surpriſe. 
Vide Chancery, (4 D. 22.) 


Surrender. 

Surrender, what ſhall be, in fact. - 

What ſhall be a ſurrender in law, Fide 70, 

I. 1, 8.) 

Whal without deed. mn © A 
When not. * 
What eſtate may be ſarrendered. - - 
What not. - - - 
To whom it may be made, - - 
To whom not. * 0 Fs 
What will not be a ſurrender. - - 
Surrender in law; 

What ſhall be. - - Fa . 

What not. - - 6 i 
In what manner a ſurrender may be. ” a 


The effect of a ſurrender; 
The eftate is abiolutely determined between the 


parties. - - - 

Or for the benefit of a ranger. 3 — 
But not to s prejudi e. . - 
When a charge revives by the avoiding of a ſur- 
render. - - - R 
Surrender, how pleaded. - a hs 


Vide _ concerning Surrender, in Bail, (Q. 2, Kc. 
N 2. 11.) —PFranchiſe, (G 2.) — 
Of? K. 9.}— Patent, (G.) 
Surrender of a copyhold, Jide Cop bold, (F. 1, &c.) 
Surrebutter. 


Vide Pleager, (L.) 


DSurrejoinder. 
Vide Pleader, (J.) 
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Reference Reference 


by Letter 
and Figure. 
Surveyor of Highways. 
Vide Chimin, (C. 1, &c.) 
Suſpenſlon. 
Suſpenſion, what ſhall be. m "I - A. 
What ſhall be an extinguiſhment. - B. 
When by — of parks the whole will be 
extinguiſhed. C. 
Or by ſuſpenſion of part, the whole wil be ſuſ- 
pended. D. 
When there ſhall be an apportionment, - E. 
Or a ſuſpenſion only for part. - F. 
When all the ſervices, Ic. remain, and are not ap- 
portioned, or extinguiſhed. - - G. 


Swanimote Court. 
Vide Chaſe, (R. 2.) 
Swearing. 
Vide Juſtices of Peace, (B. 23.) 
Dynonimous Words. 
Vide Covenant, (D. 2.) 


Tail. 


Vide Eftates, (B. 1, &c.) and the ſeveral titles re- 
ferred to under Tenant in Tail. 


Tallage. 
Vide Ancient Demęſue, (F. 3.) —— Parliament, 
(H. g, &c.) 
Tarde. 
Vide Retorn, (D. 1.) 
Taxes. 


Jide Chancery, (4 T.)—Parliament, (H. g. &c.)— 
Scotland, D. 8, )—Sexvers, (E. I, &c. * 


Temporal Courts. 
Vide Difmes, (M. 5.) 
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Temporal JuriſdiTion. 
Vide Hereſy, (B. 4.) = Prerogative, D. 28, &c.) 


Temporal Lords. 
Vide Parliament, (D. 3.—G. 10.) 


Temps. 


Time, how computed, incluſive or excluſive. - 
How the year, month, day, ſhall be computed, 
Vide Ann. 
When by the calendar or lunar month, Jide Ann. 
When the commencement of a leaſe is excluſive of the 
date or not, Jide Eftates, (G. 8.) 
Of what times the law takes notice ; - 


Of a year and a day. - - = 
Vide Ain. 
Of the calendar. m b * 
De die Dominico. 3 A 
Dies juridici. 
What are; 
'The terms ; 
Hillary term, - * 4 
Eaſter term. - - 1 
Trinity term. — - - 
Michaelmas term. . 4 £ 


How the term may be adjourned by writ 
of adjournment, and the effe& of it, 
Vide 2 (A. 1, * 


Dies ner Juridici. - 
What things are lawful upon them. - 
The term is only one day ; 
In what reſpects. - - - 
In what not. — 4 4 
Reaſonable time. - ” a * 
When niant is unſeaſonable. — - — 
When not. — - - 1 


Time of limitation. 
In actions real; 
When reduced to 60 years. 
When to 50 years. 
When to 40 years. 
When to zo years. 
When to 20 years. 
In actions perſonal; 
When to fix years. 
Vide Action upon the Caſe e Afump/et, ( * 


H. 6, 7.) 
When to four years. — - - 
When to two years. - - - 
What caſes are not within the ſtatutes of limitations; 


Such as may not fall within the time limited. 
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Reference 
by Letter 
| and Figure, 
In which ſeiſin is not traverſable. - „ 
Actions for diſcharge, c. - - - G.11, 
Preſcription in diſcharge. - - . 
Or by gue eſtate. - - SG. 13. 
Avowry, Oc. not for rent or ſuit, - 1 
Actions upon ſpecialty, c. - G. 15. 
Action by an infant, c. - - - G. 16. 
Or brought within à year after judgment or out- 
lawry reverſcd. — - > UW. 17. 
Or where promiſe or proviſion is made for pay- 
ment. - - - - G. 18. 
Pleading the ſtatute of limitations, and the effet 
of the ſtatute. - - - G. 19. 
Tenancy. 


Entire tenancy, Vide Abatement, (F. 13.) 
Several tenancy, Jide Abatement, F. 12.) 


Tenant, 


Tenant to the præcipe, Vide Recovery, (B. 3. 4.) 

Tenant in common, Jide Abatement. (E. 10. 
F. 6.) —Chancery, (3 V. 4.) Ve vie, (N 8.)— 
Eftate:, (K, S.) 

Tenant by curtefy, ide Copybold, (K. 1.) E lates, 
(D. 1, 2.) aste, (F. 2.) 

Tenant in dower, Jide Dower, (C. 1, 2, &c,)— 
Waft, (F. 2.) 

Tenant in fee, Vide Copybold, (C. 7.)—Devik, 
(N. 4.) —Ejftates, (A. 1, & .) Ojier, (3. 7.) 
Tenant in tail, Jide Chancery, (48 1, &.) Co- 
pyhold, (C. 2, g.)—Deviſe, (ii 8.—N. 5, 6.)— 
Difcentinuance, (A. 4) Elates, (B. 1, &c. 7, 8. 

22, &c. 33.)—Ojeer, (B. ö.) 

Tenant in tail after poſſibility, Sc. Vide Efates, 
C. 1, Se.) 

Tenant for life, Vide Copyhold, (C. 10.) - Dewiſe, 
(N. 7.) —Efates, (E. 1, &c.)—Offcer, (B. 9.) 
-u, (F. 2.) 

Tenan: tor years, Lide Efates, (G. 1, &c.)—Of- 
fieer, (B. 12.)—Waft, (F 2.) 


Tenant at will, Vide Eftates, (H. 1, &c.)—Offcer, ' 


FT 5 
ck by ſufferance, Vide Eftates, (I. 1, 2.) 
Tender. 
Vide Action upon the Caſe upon Aſumpfit, (H. 8.) 


Condition, (L. 4.) — Pleader, (2 G. 2.— 


2 W. 28. 49.—3 K. 23.—3 M. 36.) 
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THE INDEX. 


Tenement. 
Fide Grant, (E. 2.)—Treſpaſs, (A. 2.) 
Tenet et Tenuit. 
Vide Pleader, (3 O. 3.) 
Tenths, 
Tenths. hag - 
Annates. < — — 
Procurations. > * = 
Penſions. - - * * 5 
Vide Prohibition, (G. 1.) 
Tenure. 
All lands are held of the king. - 


By what tenures lands are held, Vide Homage. 
To what ſervices they are ſubject, Jide Homage. 
To whom the ſeigniory belongs, and the incidents 
to it, Vide Seigniory, (A.) 
But the king holds of no one, — - 
Vide more concerning Tenure, in Dignity, (C. 2.) 
— Fuftices of Peace, (A. 2.)—War, (B. 1.) 
Tenure in burgage, Vide Burrough, (E.) 


Term of Pears, 


Vide Eftates, (G. 1, &c.)—Pleader, (2 V. 16,)— 
Receipt, (A. 1.)—Recovery, (B. 8.) - Remitter, 


(C. 7.) 
Term of years to attend inheritance, Vide Chancery, 


48.5.) | 
Truſt of a term, Jide Chancery, (4 W. 19, &c.) 


Termor. 
Vide Receipt, (A. 1.— B. 2.) —Recovery, (B. 8.) 
The Terms. 
Vide Adjournment, (A.) — Temps, (C. 1, &c.) 
Terretenants. 
Pide Pleader, (3 L. 14.) 


Teſtament. 
Vids Deviſi. 
Vor. VI. | Pp 


Reference Reference 


by Letter by 
and Figures Page. 
A. 346 
B. 347 
C. 349 
D. 349 
A. 349 
B. 350 
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Teſtamentary Matters. 
Vide Prohibition, (G. 16.) 


Teftator. 


Vide Adminiſtration, (B. 11.) — Chancery, (3 G. 1.) 
—Dewvije, (N. 21.) 


Teſtatum Capias, or Fieri Facias. 
Vide Procgſe, (E. 7.) 


Teſt Act. 
Vide Officer, (k. 7.) —Pleader, (2 S. 28.) 


Teſte of a Wrſt. 
Vide Abatement, (H. 14.) —Mandamus, (C. 4.) 


Teſtmoigne. 

Witneſs ; who ſhall not be. - 3 
Non compos. - - - A. 1. 
Infidel. - <p - A. . 
Quaker. - - > A. 3. 
Perſon convicted of treaſon or felony, = 4.4. 
Or any infamous man. — — A. 5. 

Who ſhall be a competent witneſs, — . 
Huſband and wife. - N.. 
On an indictment. — »- B. 3. 

At what time exception ſhall be taken to a witneſs. 81. 
When a perſon ſhall be compelled to give evidence. C. 2. 
To what a witneſs ſhall be examined. - C.3. 
Trial put off when the witneſs cannot be compelled 

to attend. - - . 
Remedy againſt a witneſs who wilfully abſents 
himſelf. - - C. 5. 


Vide more concerning I itagſſes, in Chancery, (P. 7.) 
Evidence, (A. 3.)—Fait, (B. 4.)—Parliament, 
(E. 11.—L. 25. Trial, (B. 5.) 
Threats. 
Vide Battery, (D.)—Plader, (2 W. 20.) 


Time, 
Vide Temps. 
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Tithes. 
Vide Diſmes. 
Title. 
Vide Aſiſe, (B. 17. 20.) — Maintenance, (A. 5.)— 
Pleader, (C. 34. 36. 40, 41, 42. 49.— E. 21.— 
F. 13.—3 M. 40.—3 O. 2.) — Prehibition, 
(F. 2.) —Remitter, (C. 1.) 
Title of Entry. 
Vide Deſcent, (D. 10.) 
| Toll. 
The ſeveral kinds of toll. - - - 4 
Vide Prerogative, (D. 48.) 
Toll-turn. = = a „ - 
Toll-thorough, - - - - „ e. 
Toll- traverſe. - - - - 
Who may demand toll. — . 
When no toll can be due. — F. 
Who ſhall be quit of toll; 
By preſcription, 1 
By grant. - S. 2 
Remedy for freedom from toll; 
By writ de gſendi quiet de theolemio. - H. 1. 
By action. H. 2. 


THE INDEX. 


Jide more concerning Tall, in . Pumgke, 
(F. 4.)—Lendon, (L. 1.) —Market, (F. 1.) 
Toll-booth, Yide Market, (F. 1.) 


Tolt. 
Vide Droit, (B. 5.) 
Tombs. 
Vide Cemetery, (C.) 


Tonnage and Poundage. 
Fide Parliament, (H. 12.)—Trade, (C. 1, &c.) 


Touts Temps priſt. 
Vide Pleader, (2 V. 5.) 


Tower Court. 
Vide Courts, (O. 8.) 


Town. 


Fide Pariſh, (C. 1, 2.) Lest, (O. 3.) 
Pp 2 
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and Figure. 


Town Clerk. 
Vide Franchiſes, (F. 27.) 
Trade. 
Liberty of trade ; 
By merchants-ſtrangers. "= - 
Remedy upon diſturbance. - - 


But an alien ſhall not be a merchant or factor 
in the Exgliſb plantations in iu, Africa, or 


America. 4 


Importation reſtrained. - i 
By the king's ſubjects ; 
In foreign countries. - - 


Within the kingdom ; 
When they ſhall uſe a trade by the common 


law. - =- 
When not. - * ge 
Regulation of trade ; 
By the king's charter. + - - 


Vide poſt, (D. 1. 4.) 

Charge upon trade ; 
Cuſtoms of tonnage and poundage, Cc. 
Due upon importation. - - 
When not due. — — 
Drawback allowed. - — 
Aulnage. - - - 
Search and ſeizure of goods forfeited, and pro- 

cecdings afterwards, - - - 
Reftraint of trade ; 

By the King's charter. - - - 
Vide ante, (B.) 

By by-law or cuſtom. - - - 

By contract. - - - - 

Monopoly. - - - - 
Vide ante, (B.) 

Reitraint by ſtatute. 
If he have not ſerved as an apprentice z 


F 


Who are within the ſtatute. — — 
Who not. — — — - 
Remedy againſt the offender. - - 


Who may take or ſhall be bound appren- 
tices, and how puniſhed or diſcharged, 

Vide Juſtices of Peace, (B. 53, &c.) 
Jide more concerning Trade, in Action on the Caſe 
For Deceipt, (A 7.) —By-Law, (B. 3z.—C. 3.) 
London, (N. 6, &c.)—Merchant.— Navigation, 
(I. 1, &c.)—Preregative, (D. 38.) — Scotland, 

(D. 7.) | | 

| Trarſpoſition of Words. 


ide Parols, (A. 21.) 
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THE INDEX, 


Traverſe. 


Vide Indiament, (L.)—Tuftices of Peace, (D. 13.) 
—Phleader, (G. 1, &c. 17, &Cc.)—Prerogative, 
(D. 83, 84.)—Sewers, (G.) 


Treaſon, 


Fide Admiralty, (E. 2.)—Copyhold, (M. 1.)—=Fer- 
Aeiture, (B. 1, 2, 3.) —— Juftices, (K. 1, &c.— 
L. 1, &c.—N. 1. X 1.—3 V. 4.) — Juicer of 
Peace, (B. 2.) — Parliament, (L. 28.) Teſts 
moigne, (A. 3.)—Utlagary, (D. 1.) 


Treaſure Trove. 
vide Officer, (G. g.)—Waife, (G.) 


Treaſurer. 


Lord high treaſurer, Jide Courts, (D. 8.) — Juſtices, 
(K. 8.) — Officer, (E. 1.) 
Treaſurer of a county, Jide Juftices of Peace, 


(B. 70.) 
Trees. 
Vide Biens, (H.)—Ceopybold, (K. 7.) 


Treſpaſs, 
Treſpaſs ; what ſhall be ; 
To goods and chattels. - - - 
To lands and tenements. - — - 
General wrong. - - « 6 
By whom it lies ; 
Treſpaſs guare clauſum fregit. = - 
Vide poſt, (C. 1.—D.) 
What ſhall be a ſufficient poſſeſſion. - - 
What not. - — o - 
What ſufficient for goods. - - - 
General treſpaſs, by whom it hes. - - 
Againſt whom it lies; 
Treſpaſs quare clauſum fregit, Oc. - - 
Wha: act makes a man a treipaſſer ab initio. - 


When treſpaſs does not lie. - - 
Jide more concerning Treſpaſs, in Action oa the Caſe, 
B. 6.) - Diſines, (M. 12.)—Juftices of Peace, 
Tm 11.)—Pleader, (3 M. 1, &c.) 


Triable Yica. 
Vide Pleader, (E. 34.—. 7.) 
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A. t. 386 

A. 2. 387 

A. 3. 388 

B. 1. 383 

3.8. 389 ' 
B. 3. 390 

B. 4. 390 

B. 5. 391 

Ge be 392 
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Reference Reference 
by Letter by 
and Figure, Page, 


Triable Iſſue. 
Vide Pleader, (R. 10.) 
Trial. 
The ſeveral ſorts of trial. - - - A. 399 
—_ trial ſhall be by the country, Yide Exqueſt, 
1, &c.) 
10 antiquity, number, qualification, exemption, 
Tv —” of jurors, Vide in Challenge, 
1, &c. 
What proceſs there ſhall be againſt jurors, Yide 
Enqueſt, (C. 1, &c.) 
When trial ſhall be by certificate of the ordinary, 
recorder, marſhal, &c. Vide Certificate. 
By record, = . - - A. 1. 400 
Trial by the juſtices; 
By inſpeQon. 
When it ſhall be. - - » B. 1. 400 : 
When not. - - - - B. 2. 401 5 
How tried. - - - B. z. 401 5 
By examination without inſpection. - B. 4 402 
By witneſſes. - - - B. 5. 402 
Trial at bar; when it ſhall be. — . 402 
When the trial ſhall be put off. - - D. 403 
New trial. - - - .. 403 
When there ſhall be a new trial without coſts. E:. 2. 405 


Vide more concerning Trial, in Admiralty, (E. 5, 6.) 
afard, (D. 2.) —Battell.— Chancery, (X.— 
4 V. }—Cepyhold, (R. 17.) — County, (C. 11.)— 
Deut, (G. 14.)—1rformation, (D. 7.)—Tuftices, 
(T. 3.—W. 1, &c.) —— Prehibition, (F. 14.— 
Wales, (D.) | | 

Trial per medietatem linguæ, Vide Alien. (C. 8.) 


Trover. 
Vide Action upon the Caſe uton Trover.—Pleader, (2 1.) 


Trop Weight. 
Vide Leet, (L. 6.) - Fuftices of Peace, (B. 90.) 


Truce. 
Vide Aumiraliy, (E. 8.) 


Truſt. 


Vide Action on the Caſe for Deceipt, (A. 5.— E. 2, 3.) 
Hor Negligence, (A. 1.) —Aaminiſtration, (C. 4.) 
— Chancery, (2 M. 9.—3 R. 3.—4 W. 1, &c.) 
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Reference 
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Truſtee. 
Vide Chancery, (4 W. 7, &c.) 


Tumbrel. 
Tumbrel, Sc. who ſhall have them. - - 


A, 
Pillory. * = = 0 » 
Whipping. — — — 8 „ 


Turbarp. 
Vide Common, (A.) 


Turn ok a Living. 
Vide Eſzliſe, (H. 3, 4.) 


Turn of the Sheriff. 
Vide Leet, (A.) 


Vacation. 
Vide Temps, (C. I, &c.) 


Uagabonds or Uagrants. 
Vide Juſtices of Peace, (B. 76, &c.) 


Ualore Maritagit. 
Vide Gardian, (H. 7.) 


Ualue. 
"—_ * (O. 3. 8.) Money, (B. 4) -V as, 
1. 8 


Uarfance. 
Vide Abatement, (G. 8.—H. 7.) — Amendment, 
8 7, 8.—V. 3.) — Bail, (R. 7.) — Obligation, 
B. 4.) - Pleader, (C. 14, 15.—S. 24. 30.) — 
Record, (C. D. F.) | 


Uenditioni exponas. 
Vide Execution, (C. 8.) 


Uenire Facias. 


Vide Engucſt, (C. 1, c.) leader, (2 8. 12.— 
3 O. 20, )—Proceſs, (D. 8.) . 
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Uentre Jnſpiciendo. 
Vide Baſtard, (C.) 


Vide Abatement, (H. 13,)— Aion, (N. 3.) —Amend- 
ment, (H. 1, &c.)—Pleager, (S. 9.) 


Uerderor. 
Vide Chaſe, (Q. 2.) 


Uerditt. 

Jide Abatement, (I. 34.) — Amendment, (P.)—4p- 
peal, (G. 14.)—Efoppel, (E. 10.) Evidence, 
(A. 5.) —Pleader, (C. 87.— E. 38.—R. 13.— 
S. 1, &c.)—Prerogative, (D. 76.) 


Uert. 
Vide Chaſe, (N. 1, &c.) 
Ueſted Remainder. 
Vide Eftates, (B. 17.) 
Uicar. 
Vide Ecclefiaftical Perſons, (C. 10, &c.) 
Uicarage. 
Vide Ecclgfaſtical Perſons, (C. 10.) 
Uittuals and Uiftuallers. 
Vide Juſtices of Peace, (B. 32. 87, &c.) 
Uidelicet. 
Vide Parols, (A. 8.) 


Ui et Armis. 
Figs Attion en the Caſe, (C. 3.) —Pliader, (3 M. 7.) 


Mie o. 


* 
- - 


When it lies, 
When not, - 
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Vide more concerning View, in Abatement, (I. 25.) 


— Forceable Entry, (D. 1. 14.) —Pleader, (2 V. 3.) 
— 13 O. 21.) 


Villenage. 
Vellein. 
Remedy for a villein; ; 


View of Frankpledge. 


Vide Leet, (A.) 


Vi laica amovenda. 
Vide Eſzliſe, (N. 12.) 


Milt. 


Vide Abatement, (H. 18.) Pariſb, (C. 1, 2.) 


Nativo habendo. 


When the ſheriff cannot ſeize upon him. 
Libertate probands. 
Vide more concerning Villenage, in Mena (E. 1. 


Homage, (D.) 


Sheriff; 


Who may be. 
How he begins his office. 


Under-ſheriff. 
County-clerk. 


Deputies to the ſheriff for replevins, He. 
The authority of a ſheriff; 


Judicial. 


Deputies of a ſheriff ; 


Uillenage. 


Uiſcount. 


To ſuppreſs inſurrection; ; 
When he ſhall take the poe. 
When he has no * 

Miniſterial. 

To collect the rights of the king. 


Remedy againſt a ſheriff; 


For neglect of his duty. 
Vide poſt, (F. 2.) 
For misfeaſance. 


Vide ante, (C. 1. 3. ) 
By his officers. 


What fees he may take, 
Remedy for his fees, 


7 


4 


What a ſheriff may or FP! not do 
In perſon. 
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Reference Reference 
by Letter by 
and Figure. Page. 
A. 410 
B. 410 
C. 1. 410 
C. 2. 410 
C. 3. 419 
A. 1. 411 
A. 2. 412 
B. 1. 413 
B. 2. 413 
B. 3. 413 
C. 1 414 
G8. 414 
C. 3. 414 
C. 4. 414 
C. 5. 414 
D. 1. 415 
D. 2. 416 
E. 1. 416 
E. 2 416 
F. 1 417 
F. 2. 419 
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Sheriff 's account; | 
When it ſhall be made, and of what things. 
Of what things a ſheriff ſhall not be charged. 


How enforced to make his account. * x 
How the ſheriff ſhall be diſcharged by Quietus, = 
Charge of his patent and account. - = 


Fide more concerning Sheriff, m County, (B. 1, &c.) 
— Dignity, (B. 5.)— Juſtices of Peace, (D. 6. 8.) 
——London.—Pleader, (2 W. 25.) —- Kent, (D. 8.) 
—Retorn, (F. 1, &c.) 


Uiſltor. 


By whom viſitation ſhall be made; 
By the king. - - * . 
How he viſits ; 
By his chancellor. - - 
By commiſſioners. - - 
By a patron. „ 
By the metropolitan. - ” 
By the ordinary; | 
Who ſubject to his viſitation. - 
Who not. - - 
How the viſitation ſhall be made ; 
By the biſhop himſelf, -+ - - 
By the archdeacon. - - . 
Offences inquirable at a viſitation. . 
By what means inquiry ſhall be made; 
By preſentment. — - 4 
By inquiry ex officio” = - 
By promotion or accuſation of a ſtranger, - 
By a ſpecial viſitor. - - ” 
What authority he ſhall have. - 
Determination of a viſitor final. 7 
How his power ſhall be exerciſed. = 
Remedy, if a viſitor acts contrary to law. 
If he acts without lawful authority, - 
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Umpire. 
Vide Arbitrament, (F.) 


Uncore Priſt, 
Vide Pleader, (2 X. 5.) 


| Under-Sheriff. 
Vide Pliader, (2 S. 21.) —Fiſcount, (B. 1.) 


Union. 
Union; | 
As to the union of churches, by whom it ſhall be 
made, and the effect of it, Yide in Advory/on, 
(F. 1, &c.) 
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As to the union between the kingdoms of England 
and Scotland, Vide in Scotland, (D. 1, &c.) 
As to the union of Wales with England, Vide in 
Wales, (A. 1.) 


Unity. 
Vide Dijmes, (E. g.) 


Wiverfity. 
Univerſities, what are. - - - A. 433 
Cambridge ; the privileges. - - - ©». 434 
As to the courts of the univerſities, Jide Courts, 


M.) 
4 the conuſance of pleas there, Vide Courts, 
(M. — P. 2. 4.) 
Oxford; the privileges. - 
School and ſchoolmaſter. - 


Unlawful Ack. 
Vide Tuftices, (M. 10.) 


89 
x 
Wo 
S 


Voluntary Bond. 
Vide Chancery, (4 D. 22.) 


Uoluntary Conveyance. 
Vide Chancery, (2 T. 9. 16.—3 M. 5.) 


Voluntary Settlement. 
Vide Chancery, (3 N. 5.— 4 H. 9.) 


Voting in Parliament. 
Vide Parliament, (G. 26, &c.) 


Uouchee, 


Vide Eftates, (B. 29.) —Youcher, (D. 1, &c,-E,— 
F. i, 2.) 


Voucher; 
In what action it lies. - - A 
How it ſhall be made. - - „ a 
When cauſe ſhall be ſhewn. . m » 

Counterplea of voucher ; | 
By the common law. - © 8 
By ſtatute. - 
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2. 438 
3. 138 

438 
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Vide poſt, (H) 
Count againſt a vouchee. „ 
Pleas by him; 
In abatement. — - - 
In bar. — — - - - 
Judgment. - - - - 
Foreign voucher. — — 
Vide more concerning Voucher, in Abatement, (I. 28.) 
Courts, (O. 2.)—Eftates, (B. 28.) - Garranty, 
(K. 2.) —Pleader, (2 V. 18.—3 A. 6.—3 E. 5.) 


Reference 
by Letter 
and Figure. 
Re voucher. = «. >. 
What proceſs ſhall be againſt a vouchee. - D.1 
If he be an infant. — - - D. 2 
If he be a foreigner, - - D. 3 
E. 


Uſage. 


Vide Admiralty, (E. 13.) — Copyhold, (S. 1, &c.)— 
ireland, (F.) —Præſcription, (E. 2.) 
Ulage of parliament, Vide Parliament, (G. 1, &c.) 


Uſes. 


Uſes ; by the common law, - A 
Since the ff. 27 H. 8.10. - 

What uſes are executed by the ſtatute, 
How raiſed. - - Fa 
How declared; | 
What ſhall be a ſufficient deed for it. - - 

To what uſe it ſhall be, when there is no decla- 

ration. — A 4 

To what, when different Scleretions. — - 

To what, when the declaration is not by all parties, 
Who may be ſeiſed to an uſe, - - 2 
Who not. — * bs 2 
Who may give or take an uſe. - 
What intereſt the feoffee to uſe has in the lend. - 
What the cui que uſe. i i 5 
Limitation of uſes; 

What conſideration will be ſufficient. 

To whom an uſe limited ſhall ariſe. - 

When it ſhall ariſe by the feoffment, &c. or by a a 

ſubſequent deed. 1 
When it ſhall ariſe upon a condition, Ec. performed. 
What ſhall be a ſettled uſe. 8 4 
Vide Eftates, (B. 16, 17, 18. ) 
What a contingent uſe. - - 
A ſpringing or reſulting uſe. - 
Vide Executory Deviſe, in Deviſe, (N. 16.) 
Uſes, how deſtroyed ; 
By feoffment, 2 Co 
Vide poſt, (L. 6.) 
By a power of revocation 
What ſhall be a good one. - - 
By what words. i 
7 ide ante, (D. 1. For, (A. 2 .) 
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& Reference 
2 by Letter 
a | and Figure. 
I How a power of revocation ſhall be executed; 
1. What will be a good revocation. - - L. 4 
2 Vide Pear, (C. 1, Kc.) 
* What not. — = . 
3 When a defective revocation ſhall be aided 
85 in equity, Vide Chancery, (4 O. 6.) 
5 When a power of revocation will be extin- 
5 guiſhed or deſtroyed. - - - L.6. 
6's Vide Poiar, (D. E.)—2nte, (L. 1.) 
2 4 What uſes are ſuppreſſed as ſuperſtitious. = - M. 
Fe Charitable uſes ; 
1 What are. 
5 Relief of the poor. - - N. 1. 
25 Soldiers or mariners diſabled. — N. 2. 
45 Schools. — - - VN. 3. 
. Bridges, Sc. - - - N.4 
1 | Orphans. <« - - N. 5. 
7 Houſe of correction. - - 2 
b Poor virgins. - - N.7. 
5 Decayed tradeſmen, c. - - N.8. 
F Priſoners and captives. - - - N.g. 
54 Aid of poor inhabitants and other charities 
A not ſuperſtitious. - - N. 10. 
* What ſhall be a good appointment to a chari- 
'S table uſe. - - - . 
# How expounded. - - N. 1% 
1 By whom the appointment may be. N. 13. 
F How appointed. - . - - N. 13. 
oF Juriſdiction for charitable uſes ; | 
2 By commiſſion. - - - N. 14. 
1 How relief ſhall be in Chancery for cha- 
1 ritable uſes, Jide Chancery, (4 N. 1, 
Eo &c.) 
. Who may be commiſſioners, - N. 15. 
1 What inquiſition ſhall be good; 
b. As to a gift to a charitable ule, + N. 16. 
1 What not. - - - N. 17. 
15 As to miſemployment. - - N. 18. 
. What caſes are exempt from the inquiry. N. 19. 
2 Decree by the commiſſioners; 
4 Who ſhall be ſummoned by them. - N. 20. 
By what commiſſioners it ſhall be made. N. 21. 
How the decree ſhall be made, - VN. 22. 
Who are bound by the decree. = - N. 23. 
It muſt be certified to Chancery. - N. 24. 
Exceptions to the decree. - N. ag. 
Chancery may confirm it, and make execu- 
tion. - - - „N. 26, 
Or enlarge or annul it. - VN. 27. 


Vide more concerning Uſes, in Chancery, (2 N, 1, 
&c.)—Remitter, (e. 6.) 
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Uſurpation, 


Uſurpation of a church, Vide Eſzliſe, (H. 14, 15.) 
Uſurpation by the pope, Jide Popery, (A. 1, &c.) 
—Þ, 1, &c.) IS 


Uſurp. 
Uſury, what ſhall be. - 0 a 
What not. ES - - - 
Puniſhment of uſury. - — a 
Puniſhment of brokage. — ” Fe 


Vide more concerning U/ury, in Pleader, (2 G. 7.) 


Utlagary. 


Outlawry. - — - m 

In what caſes it lies. — = a 

How to proceed to outlawry, Yide Pleader, 
(2 W. 4, &c.) 

How an —_— ſhall be avoided ; 


For what cauſes. - - - 
When avoided ; > 
By plea. - - - - 
By motion. — - - 5 
By error. — - - 
Party reſtored after reverſal. - - 
Forfeiture by outlawry ; 
In treaſon or felony. - - w 
In perſonal actions; 
What things are forfeited. - n 
What not. - - - - 
To whom the forfeiture ſhall be. - 
How advantage ſhall be taken of it. 5 


Utlagatum capias, Vide Pleader, (2 W. 6.) 


Wager of Law. 
Vide Pleader, (2 W. 43.—2 X. 4.) 


ages. 


Wages of mariners, Yide Admiralty, (E. 15.) 
—_— of ſervants, Cc. Jide Tuftices of Peace, 
( * 


51. 60.) 
Maite. 
Waife, what ſhall be. - - * * 
What not. - - a _ 
Bona fugitivorum et in exigend pofitorum. = - 
Bona felonum. m os * 
Bong conſiſcata. - - 
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THE INDEX. 


Deodand ; 
What ſhall be, — - - - 
What not. - - - * 
Eſtray. — = - Jon 
Treaſure-trove. — — a 4 
Mines. 
Of gold or ſilver. - - - 
The ſtannaries. - - - 4 


Vide Courts, (L. 1.) 
Waiver, 


Jide Baron and Feme, (R.—S. 4, &c.—T.)— 
Pleader, (R. 15.) 


Tales. 
Wales. 
Part of the dominion of England. - - 
Subject to its laws, - — - 
Shall have its proper counties. - 


What proceſs goes to Wales out of the courts of 
Weſtminſter ; 


Mandatory writs. - - - - 
Capias utlagatum. - - 
What proceſs does not go thither., - - 
Trials for lands, Sc, in Wales. - E 
Vide more concerning Wales, in Action, (N. 2.) 
War, 
War. - - 


How ſoldiers are * be levied for the land or fon 
ſervice, Hide in P, "@rogative, (e. 2.) 
Service of the king in his wars ; 


By tenure, - 5 £ 
By contract. — — x 
By commiſſion of array. - - - 
What arms every one ſhall keep. - - 


Remedy againſt a deſerter. - 

But the king cannot charge the ſubject for the le- 
vying of forces without authority of parlia- 
ment. 0 1 
Vide Parliament, (H. 22. ) 

Nor for maintenance of the forces. - 

Fide more concerning War, in Diſcent, (D. 6. "BY 
Tuſtices, (K. +: )—Offcer, (K. 4.)—Prere- 
gative, (C. 1, &c.) 


Ward. 
Vide Gardian, (H. 1, &c.)—Prerogative, (D. 59.) 


Warden. 


Warden of the Cinque Ports, Vide Franchiſes, (E. z.) 
Warden of the Fleet, Vide Chancery, (B. 8.) 
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B. 6. 
B. 7. 
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Wardmote. 
Vige Courts, (O. 6.) 


Warrant, 


Vide Forceable Entry, (D. 18, 19.)—Impriſonment, 
(H. 6, &c.)—Pleader, (3 K. 26,—3 M. 23.) 


Nlarrant of Attornep. 
Vide Amendment, (E. 1, 2.) - Attorney, (B. 7, 8.) 


Warranty. 


Vide Garranty, 
Warrantia chartæ, Vide Garranty, (K. 1.) = Plaader, 
(3 N. 1, &c.) 


Warren. 
Vide Chaſe, (D.—F.) 


Wat. 


Waſt, by the common law; 
Prohibition of waſt. - — 
Action of waſt. - 


Waſt, by the cuſtom of London; 
Waſt lies. - - S.> . - 
And writ of efrefement. - - - 
Waſt, by the fat. of Glouc. 5. - — 
By whom it lies. — - - 
By whom not. — - - 
Againſt whom it lies. - - 
Againit whom not. - - - 
Waſt, what ſhall be. — — — — 
In houſes. - - = - 
In gardens, Ec. - - - - 
In land, meadow, c. - - 
In wood, Oc. - - 
What ſhall not be waſt ; 
In reſpe& of the value. - - - 
If the place be not demiſed. - - - 
Or demiſed without impeachment, - - 
If done by default in the leſſor. - - 
Or by tempeſt or enemies. - - - 
Penalty for waſt ; 
Done by guardian in ch. - - 
Done by tenant by curteſy, dower, for life, or 
for years. - - - 


As to proceſs, count, pleas, view, and judgment in 
wwaſt, Vide in Pleader, (3 O. 1, &c.) 

Fide more concerning Va, in Chancery, (D. 11. 
4 X.)— Chaſe, (N. 1, &c.) - Copybeld, (M. 3.)— 
Plaader, (3 O. 1, &c. ) Probilition, (F. 16.) 
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Reference Reference 


and Figure. 


Aar. 
Vide Chinin. 
Weights and Meaſures. 


* Juſticas of Peace, (B. 31. go, &c.) Leet, 
3 &c. Ling, (B. 1.) if 


Whipping. 
Vid Tumbrel, (C.) 
Widow. 
Vide Dower. 
Wight, Ifle ok. 
Jide Navigation, (F. 5.) 
Wife. 
Vide Baron and Feme, — Capacity, (D. 2.) 
Wine and Wine Licerce. 


Vide Juſtices of Peace, (B. 100.)— London, (K. 5.) 


Will. 


Vide Chancery, (3 A. 1, &c,—; V. 1, &c.)—Con- 
dition, (A. 4.) —Deviſc. 


Witchcraft. 
Vide Juſtices, (S. 13.)—Tuftices of Peace, (B. 13.) 


Withernam. 
Vide Pleader, (3 K. 1, &c.) 


Qitnels. 
Vide Teſtmoigne. 


Woods. 
Vide Chace, (N. 5, 6, 7.)—Diſmes, (H. 3, 4.) 


Mood⸗Stealers. 
Vide Juſtices of Peace, (B. 86.) 
Voz. VI. Qq 
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eoodward. 


Vide Chace, (Q. 5.) 


Wool. 
Vide Dijmes, (H. 7.) 
Words. 
Vide Parols. 8 
Wreck. 


Wreck, flotſan, jetſan, what ſhall be. A. 3528 
Fide more concerning M rect, in . (F. 7. ) 
Officer, (G. 10.) 


Writ. : 
Vide Brief. | : 
Writing. : 
Vide Action upon the Caſe upon Aſumpfit, (F. 3.) 5 
* 4: (B. 4.)—Efoppel, (A. 2.) Ei- £ 
dence, (C. 1 ait, (A. 1.) ; 
| Wrong. 5 
Vide Præſcription, (F. 2.)==Treſpaſs, (A. 3.) 1 
f F 
Pear. X 
Vide Ann. ; 
Pear and Dap. 

Vide Temps, (B. 1.) 
Pear, Day, and cctaſt. 3 
Vide Ann, Jour, et Maſt. N 
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